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PREFACE. 


Twelve years have elapsed since the Editor brought out 
the Sixth Edition of this work, the present edition having 
been necessarily postponed until the appearance of the long- 
delayed Hallway and Canal Traffic Act, which received the 
Royal Assent in August last. 

After careful Consideration, {bC5 bool^ is now issued in two 
volumes, the first comprising the “ text,” that is, the law as 
derived* from the statutes and cases, and the second the 
Statutes # at length in chronolbgical order, with the Rules 
made under them, and a set of Forms aftd the Standing Orders 
of both Houses of Parliament, eaqh volume having an index, 
and cross-references being frequently provided. The more 
important enactments, of which every word is of importance, 
such as the 2nd and 7th section of the Railway and Canal 
Traffic Act, and the 27th section of the Railway and Canal 
Traffic Act, 1888, are still printed at lengthen the text not- 
withstanding their repetition in the second volume, with the 
remaining sectiorfS of the Act from which they are taken, 
and fjill extracts are given, as in previous editions, from the 
more important judgments. 

The Board of Trade has just made and submitted to Parlia- 
ment Rules of very apeat importance with respect to the 
(t form and manner ” of the (Salifications and schedules to 
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a arcd by tbe companies within six months from the 
passing of tho Act of 1888 . Looking to the extreme import* 
anee of the Board of Trade Rules, and tho shortness of tho 
time for thoir operation, it has been thought better to include 
thorn in an Appendix to the first volume, and to issue that 
volume at once without waiting for tho Rules of the Railway 
and Canal Traffic Commission, 'frhieh will appear with the 
full toxt of tho Act in tho second volume ; the delay of the 
second volume having the additional advantage of enabling 
tho Editor to include in that volume an annotated print of the 
Employers’ Liability Aot if-it should be passed. 

Tim Travir, 

Nommhu 21 V, 1888. 


J. M. L. 



EXTRACTS FROM 


PREFACE TO THE SIXTH EDJTION. 


This Work was first published in the year 1847,' * and the last Edition of 
it was brought out in the year 1869. The Statute and Case Law of the 
past seven years have rendered so m^iy alterations and additions necessary, 
that the present Editor has deemed it advisable, while adhering in the main 

4 * 9 _ 

to the original plan, to deviate from it in not a fgw details. 

The plan of the Work was, and %fcill is, to treat of the Law of Railway 
Compani^i in what seemB to be a very natural order. The passage of Rail- 
way Bills through Parliament— the ^constitution of the Companies when 
incorporated— the powers to take land— the machinery for paying compen- 
sation— the construction and working of the railway— the rights and 
liabilities of the Companies as carriers — tljp law ef railway rating— are the 
principal subjects dealt with in succession. The substance of the Statutes 
is given in the text, the Statutes themselves being printed in the Appendix, 
in chronological order. The leading cases are fully treated, and copious 
extracts are given from the more important judgments. 

In the present Edition, the effeot of the Statutes and the cases has been, 
as a rule, more concisely stated. The more important sections, however, 
notwithstanding the repetition of them in their places in the Appendix, 
have occasionally been printed at length in the text, and the leading cases 
are still very fully gone into. Mandamus and Injunction are no longer 
treated, separately, suoh cases relating to those subjects as specially afreet 
Railway Companies, being now spread over the book under their proper 
heads. The Standing Orders of the two Houses of Parliament (which have 
been much assimilated since the date of the last Edition) are summarized 
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* The Second Edition was prepared by ^ Editions bv Mr. C. Manley Smith, now 
the Author, the Third, Fourth, and Fifth one of the Hasten of the Snpreme Court, 
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«uing Chapter, .while the Standing Orders of the House of Lords, 
so far as they rolatftb Railway Bills, are printed at length in the Appendix* 
A more frequent reference is made to the Special Acts of the Companies, 
and the establishment of the Railway Commissioners has given so much 
prominence to toll clauses, that it has been thought desirable to enlarge 

* > 4 

that portion of the Work which deals with the important subject of 
Tolls. 


Inker Temple, 

November 18 th, W6. 


I M. L. 
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INTRODUCTORY OUTLINE. 


It was in the year 1825 that the first railway-— the line from 
Stockton to Darlington — was 6pened for passenger traffic in England. 
The foundation of the present Sbuth Eastern, Great Western and 
London and North Western systems was laid not many years after- 
wards, and so early as 1832 a passengqj- duty was levied on railway 
companies; but the Carriers Act of 1830 # makes no mention of 
railways by name, and a]] the railway acts o& general application have 
been passed in the reign of Queen Victoria. • 

The necessity of obtaining compulsory powers of purchasing land 
involved a resqj-t to the Legislature for a special act in every case, 
and in addition to this Parliament soon began to exercise a preli- 
minary control «over railways by mean# of standing orders, a non- 
compliance with which, unless specially dispensed with, was fatal to 
the bill. Orders of early date required promoters of railway bills 
to deposit plans of their proposed works with clerks of the peace 
and other public officers; and in 1837 an act passed directing these 
officers to allow public inspection of those plans. 

In 1839 a general and prospective act obliged all railway com- 
panies to convey the mails, for a remuneration to the companies to 
be determined by arbitration. # 

In 1840 the Legislature endeavoured to insure the safety of the 
public by means of the special interposition of a Government depart- 
ment. By an act of that year the Board of Trade was empowered 
to appoint inspectors of railways, to postpone the opening of pas- 
senger railways, to disallow bye-laws, and to institute legal proceed- 
ings against companies infringing the law. That Board was^further 
authorized fb direct companies to make returns of accidents, and also 
to furnish returns of traffic, and a table of all tolls from time to time 
levied. 

The passenger duty on railways, which had been fixed in 1832 at 
one halfpenny per mile for eveiy four passengers carried, was by an 
act passed in 1842 fixed at 5 per cent. # on the gross receipts for 
passenger traffic.# A Railway Regulation Act of the same year 


2 & 3 Will. 4, 
C. 120. 


Deposit of plans. 


1 Vii-t. C. S3. 
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3*4 Viet c.»7. 
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5 4s C Viet, c, 70. 
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extended the powers of the Board of Trade in relation to the opening 
of passenger railways and other matters. 

In 1844 was passed the act for enabling the Government to pur- 
chase railways and to revise tolls. By this statute the Treasury was 
empowered to revise the tolls of any railway company whose divi-^. 
dends should equal or exceed 10 per cent., and to fix a revised scale 
to be accompanied by a Government guarantee of a 10 per cent, 
dividend during its subsistence. Terms of purchase wore fixed at 
twenty-five years* purchase of annual profits, with an additional 
amount t(^he determined by arbitration in the case of companies 
paying less than 10 per cent. This act applies to lines authorized 
in and after 1844 only, and does not become available until twenty- 
ono years after the passing of each special act. It came, therefore, 
into operation first in 1865; and a Royal Commission, appointed 
shortly after that date, reported— (1 ) that it was then inexpedient to 
carry the policy of the act i»to effect ; and (2) that the act itself did 
not afford the best means for doing so at any future time. • By the 
same statute (thence commonly known as«the <?heap Trains Act) 
the companies wero enjoined JLo run one train a day at fares not 
more than a penny per mile, at a spceil not less than twelve miles an 
hour, having carriages protected from the weather, anad stopping at 
every station on the line. 

The session of 1843 was wi important one for railway companies. 

A standing order passed both Houses of Parliament, prescribing that 
each special act should contain a clause declaring that the railway 
authorized thereby shoflld be subject to the operation of all future 
general railway acts. With slight verbal modifications every special 
act passed sinco 1843 contains a clause to that effect. 

The passing of the throe Consolidation Acts of 1845, called 
respectively the Companies Clauses, the Lauds Clauses aud the 
Railways Clauses Consolidation Act, effected an important change — 
mostly in tjio formal portion of the law. Till 1845 each special act 
was complete in itself, all the complicated provisions relating to the 
constitution of the companies, the compulsory purchase of land 
aud the construction aud working of the railway, bciug repeated 
over aud over again in eacli act at great expense aud inconvenience. 
The Consolidation Acts weie of great advantage in providing three 
uniform, codes for all compauiis, to be of universal* application, 
except as varied expressly by the special acts. These codes* how- 
ever, were not retrospective, and much of the difficulty of railway 
law will be found to arise from their co-oxisteuce with the earlier 
special acts. It is to be regretted* too, that the Consolidation Acts 
themselves are, as a rule,, obscurely drawn ; and that the Railways 
Clauses Consolidation Act, ^especially in the pottioji which deals 
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with the powers of the companies in relation to tolls, is ambiguous 
and incomplete. 

In 1846 the whole jurisdiction of the Board of Trade over railways 
was transferred to five Commissioners of Railways. 9 & 10 viot 

In the same year an uniform gauge of “4 feet 8| indies in Great 
Britain and 0 feet 3 inches in Ireland” was prescribed for all rail- o*iovict c.*r. 
ways, with certain exceptions in favour (amongst others) of “any 
railway in its whole length southward of the Great Western Rail- 
way.” 

In 1861 the powers of the Commissioners of Railways., were re- h*>bvioi 
transferred to the Board of Trade. 

The numerous amalgamation bills presented to Parliament in the 
year 1853 led to the passing of the Railway and Canal Traffic Act, Acl * mi - 
1854, which effected a most important alteration ot the law. This attoi^^rawon. 
act first laid upon the railway companies tho obligation to provide 17 & 18 V!Cti ' 

“ reasonable” facilities for receiving, forwarding and delivering both c * 81, 
their own traffic and the traffic of other companies, and to abstain 
from “unreasonable” preference of any particular person or traffic, 
and then provided, that any person aggrieved by tho contravention of 
the act might apply to the Courts of Commbn Pleas in England and 
Ireland, and tllb Cqjirt 0 / Session in Scotland, for an injunction 
against the company complained of. For the first two years after 
the passing of the act this novel procedure was much resorted to ; 
but the decisions of the Court as to what were " reasonable ” facilities 
and what was an “unreasonable” preference gradually fell off both 
in number and uniformity, and with regard “to through traffic and 
“facilities” independent of preference, the act was practically a 
dead lettor until 1873. In Ireland no cases, and in Scotland only 
four cases, appear to have been brought before tho Court. The 
gist of the vexed 7th section of the Act of 1854 may be stated 
under two heada First, it enacts that special contracts by the 
companies avoiding their liability as insurers in respect of the 
carriage of goods and animals are to ho void, unless, (1) signed 
by the consignor in any event, and (2) held “ reasonable ” by the 
Court or a judge in the* event of litigation. Secondly, it gives 
the companies the benefit of a limited liability in respect of horses^ 
cattle, sheep $md pigs, unless the consignor be willing to pay an. extra 
charge, in which case the companies are authorised to demand a 
“reasonable percentage” upon tho excess of the value of the animals 
consigned. 

Passing over the Railway Companies Arbitration Act, 1859, tho Railways 
next statute of importance which fte arrive at is the Railways Clauses is©. 

Act, 1863. By this act, which applies to tho companies only so far K. 27 ' nA 
as expressly incorporated by special act, companies are bound to erect 
* H.— VOL. L i] 
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_ lodges at level crossings, and the Board of Trade may require erection 
of a bridge instead of a level crossing over a public carriage road. 
It is enacted, that public notice be given of the intention of the com- 
pany to enter into working agreements, and that such agreement 
shall have no operation until sanctioned by the Board of Trade, and 
shall be subject to revision by that Board, “ if of opinion that the 
interests of the public were prejudicially affected thereby." Provi- 
sions are also inserted for securing equal treatment of the public in 
the working of steam vessels, and for the protection of the interests 
of navigation by the Board of Trade. 

37 viet. ^e Companies Clauses Act, 1863, consolidated a number of provi- 
sions relating to preference and debenture stock. 

Bwa^TrSae 1864 it was attempted by two acts, called respectively the 
taueuoffcpeoiai Railway Companies Powers Act, 1864, and the Railways Con- 
27 & 28 vict struction Facilities Act, 1864, to lighten the labour of legislation 

27 & 2 s viot, by empowering thd Board* of Trade to substitute " certificates ” for 

m - special acts. 

By the former act a*" certificate” may empower companies to enter 
into working agreements fon the joint occupation of lands, to defer 
.the sale of superfluous lands, and to raise additional capital By 
the latter act a “certificate” may empower ^company to construct 
a railway, with the concurrence of landowners and others parties 
interested. A schedule ofV maximum charges is appended to the act. 
It is purely discretionary with the Board of Trade whether they 
shall grant “certificates” under these acts; but a certificate, when 
granted, has all the fdree of a special act. 

^editors 0110 * The Railway Companies Securities Act, 1866, passed for the 
2 » & 30 vat. protection of railway creditors, enacted, that every mortgage deed 
c K ’ S ' and certificate of debenture stock should bear upon it a declaration 

by two directors and a “registered officer," that the amount borrowed 
scheme or is not in excess of the borrowing powers of the company. And the 

nmngementby _ .. , . _ _ n . . A . 

insolvent emu- Railway Companies Act, 1807, provided that companies unable to 
so Si si Vict meet their engagements may file a “scheme of arrangement,” which, 
c, 127 . when assented to by creditors, and confirmed by the Chancery Divi- 

sion of the High Court, has the same effect as a statute. The 
same act contained a temporary provision, afterwards continued from 
year, to year, and finally made perpetual in 1875, that the rolling 
stock of a railway company should not be liable to be taken in 
execution. • 


Protection of 
ci editors. 

23 & 30 Vict. 
c. 108. 


Schema of 
nmngeuientby 
insolvent com- 
pany. 

30 & 81 Vict 
c. 127. 


31 &32 viet. The lengthy Regulation of Railways Act, 1868, which followed 

closely upon the report of the Royal Commission appointed in 1865 to 
inquire into the whole subject of tail way law, contains no enactment 
of the first importance. Jt may be well, however, to direct attention to 
some of its provisions. Railway companies became feound to prepare, 
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for sale # to shareholders on demand, full half-yearly statements of 
account, and also correct copies of the shareholders’ address book. 
The Board of Trade was empowered to authorise “light railways,” 
—to he worked by engines weighing not more than eight tons for 
each pair of wheels, at a speed not exceeding twenty-five miles an hour 
— and to appoint arbitrators to determine compensation questions in 
case of accident Compensation questions, arising out of the com- 
pulsory purchase of land, were allowed to be tried before a judge and 
jury in the same manner as ordinary actions — a provision which has 
been but little, if at all, made use of. With regard to th§, carriage 
of passengers, it was provided that the companies must publish their 
passenger fares, must provide smoking carriages, and must establish 
communication between passengers and the company’s servants in 
every passenger train travelling more than twenty miles without 
stopping. In the case of a compauy owning steamers, it was enacted, 
that the company should make no reduction or Advance in the fares 
charged in consideration of the passenger having used or not used the 
company’s railway or steam vesseL And th^ whole of the Railway 
and Canal Traffic Act, 1854, was extended to such .steam vessels and 
the traffic carried thereby. • , , 

The Regulation of .Railways Act, 1871, enlarged the powers of 
the Board of Trade, first given in 1840 and 1842, with respect to 
the inspection of railways and returns of accidents. By this act the 
companies were enjoined to send notice to the Board of Trade of any 
fatal accident or accident causing personal injury, of any collision 
with a passenger train, and of any passenger Vain leaving the rails, 
— the Board having power to direct an inquiry to be made into the 
cause of any accident of which notice was sent. Moreover, the 
companies became bound to furnish tho Board of Trade with annual 
statements of capital, traffic and working expenditure. Opportunity 
was taken to provide that where railway companies contract to carry 
across the sea by a vessel not their own, their liability should ho the 
same as if the vessel belonged to them. . 

Two acts of importance were passed in 1873, the one being styled 
Regulation of Railways Act 1873, and the other boaring the short 
title of the Railway Regulation (Returns of Signal Arrangements, 
Working, &c.) Act, 1873. Tho latter act may he dismissed, in a 
few words. It directs that the companies shall annually forward 
to the Board of Trade full returns of the number of cases in which 
a passenger line is crossed on the level, in which the requirements 
of a railway inspector have or have not been complied with in rela- 
tion to safety points, &c., of the liumber of miles worked on the 
absolute and permissive blocks systems respectively, and of numerous 
other minute particulars appearing in a fown^scheduled to the act. 
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The former and more important act of the year 1873 established 
anew tribunal, bearing the title of “The Railway Commissioners.” 
They were not to be more than three in number; one to be of expe- 
rience of the law, one of experience in railway business. For the 
third Commissioner no special qualification was named. The prin- 
cipal duty of the Commissioners under this act was to enforce the 
observance of the 2nd section of the Railway and Canal Traffic Act, 
1854, as amended by the act in some important particulars. The 
Commissioners had power to enjoin the forwarding of through traffic 
at through rates — but this latter important power could be set in 
motion by the companies only. The comprehensive terms of the 2nd 
section of the Act of 1854, which, as we have seen, enjoin both rail- 
way and canal companies to afford all “ reasonable” facilities for the 
forwarding of their own and through traffic, are to abstain from all 
“unreasonable” preference of any particular person or traffic, were 
repeated verbatim in the Act of 1873, and it was left entirely to the 
judgment of the Commissioners to decide what is reasonable. The 
Act was temporary only, mad expressed to continue in force for five 
years after the Slst July, 1873, “and thenceforth until the end of the 
.then next session jpf •parliament, but successive Expiring Laws 
Continuanco Acts kept it up until the end of 1888. • 

The Explosives Act, 1875, directs that every railway company 
carrying gunpowder and explosive substances shall make bye-laws 
regulating the c<JHvcyance of such substances ; such bye-laws not to 
have any operation until sanctioned by the Board of Trade. A 
“model code” unde/ this act was promulgated shortly after the 
passing of it. 

In 1878 the Railway Returns (Continuous Brakes) Act, provided 
that the companies should twice in every year furnish returns to the 
Board of Trade respecting the use of continuous brakes on their pas- 
senger trains, the returns to show the kinds of brakes adopted, the 
amount gf stock fitted and not fitted with continuous brakes, the 
number of cases in which continuous brakes failed to act, and other 
particulars appearing from an elaborate form scheduled to the Act 
This statute is as yet the only legislative outcome of the Report of 
a Royal Commission on Railway Accidents, which recommended, 
amongst other things, in 1877, “ that railway companies should he 
required by law to supply all trains with sufficient brake power to 
stop them within 500 yards under all circumstances.” * 

In 1880 tho Employers’ Liability Act greatly extended the liability 
of railway companies to make compensation for personal injuries 
suffered by their servants. At Common law, by what was termed 
the doctrine of “ common employment ” it had been laid down that a 
master was not liable to Jiis servant for injuries done by a fellow- 
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servant, and this rule was applied to its fall extent to railway service, 
so that a porter could receive no compensation from a railway com- 
pany for the negligence of an engine-driver, or a pointsman, or that 
of the superintendent of the line. The act of 3880 very greatly 
modifies in favour of servants, though it does not entirely abolish, 
the common law rule generally, and in regard to railway service in 
particular, provides that fellow-service shall be no defence to an 
action by a servant to recover compensation for the negligence of a 
signalman, pointsman, engine-driver, or guard. 

In 1882 the Post Office Parcels Act, 1882, made the conveyance of r»st onico 
parcels for the Post Office obligatory upon the companies for a remune- 
ration therein mentioned, the companies to he under no liability in 
respect of the conveyance, and also to have the right of conveying 
parcels on their own account. 

In 1883 the Cheap Trains Act terminated a long standing contro- cheap trains 
versy between tbe Government and the sompanies in respect of the 
passenger duty. Since 1844 there had been an exemption of a special 
kind of third-class traffic from this duty, butrit could only bo gained 
by tbe trains called “parliamentary trains" stopping *at every station, 
one of which the companies wcto compelled t© run daily. An exemp- 
tion for fares at «ot more than one penny per mile was substituted, 
and in the case of other lares in populous districts, the duty was 
reduced from fivtfto two per cent. At the samo time the obligation 
to run the daily stopping trains was abolished, and -for it was substi- 
tuted a general obligation to provide sufficient accommodation at 
fares not exceeding one penny per mile, and aJSo proper and sufficient 
workmen’s trains. The act also materially roduced the fares to be 
paid for conveyance of troops and police. 

Finally, we come to the Railway and Canal Traffic Act, 1888, B1 bmIw ^ma 
& 52 Viet. c. 25. By this Act the jurisdiction of the Railway Com- mission, 
missioners is transferred to anew tribunal, styled the Railway and “* 52Vlcl - 
Canal Commission, consisting of three “ex-officio” Commissioners, 
and two “appointed” Commissioners. The ex-officio Commissioners 
are to be judges of the Superior Courts of England, Scotland, and 
Ireland, each of them to ac^only in and for the country for which he is 
nominated (a) ; of the appointed Commissioners one is to be of expe- 
rience in railway business, while for the other no special qualification 
is named (&).* To the Commission thus constituted is transferred all 
the jurisdiction of the Railway Commissioners under the Act of 1873, 


/ (a) Lord Trayner has been nominated of the Midland Railway Company), both 
Tor Scotland, and Murphy, J. , for Ireland ; * commissioners nnder the Act of 1873 
the judge to act for England has not yet during the whole period of its continuance, 
(November 21st, 1888) been nominated. have been appointed Commissioners under 
(S) The Right Eon. SitF. Peel, x.o.M.8., the Act of 1888. 
and W. P. nice, E«p (formerly chairman • 
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which act, except as to the Commissioners and some few othe^j matters, 
is made perpetual— with the added jurisdiction to award damages, 
to enforce obligations arising under special acts, and to enjoin the 
affording of traffic facilities notwithstanding traffic agreements. 
County Councils and Chambers of Commerce and Agriculture have 
a locus standi, and the power of applying for through rates is no 
longer confined to the public. In respect of undue preference the 
burden of proving that any preference is not undue is expressly 
thrown upon the companies, “ group rates ” are sanctioned, and the 
Commission is authorised to consider whether a lower charge is 
necessary to secure traffic in the interests of the public, with the 
important proviso that no distinction is to be made between the 
treatment of home and the treatment of foreign merchandize. The 
act also further extends the application of the Act of 1873 to canal 
companies, and provides for the inspection of canals and returns of 
traffic by canal companies. * 

In addition to these important amendments of the law, the act 
takes an entirely new departure in imposing upon all the companies 
the obligation to frame new classifications and schedules of rates for 
goods and animals iry lieu of the existing classifications and schedules 
which have boon frequently denounced as impprfeef and anomalous, 
and in entrusting to the Board of Trade under the control of Parlia- 
ment with the duty of settling, after hearing parties interested, the 
classification and* schedules proposed by the companies; the Board 
itself being empowered in the last resort to initiate, carry forward, and 
bring into operation, finder the control of Parliament, classifications 
and schedules prepared by themselves. 

The 35th section of the Act empowers the Board of Trade to make 
rules with respect to the “form and manner” in which the new classi- 
fications and schedules are to be submitted. Draft rules were laid 
before Parliament uh draft rides only on the day of the August 
adjournment of the session of 1888 ; and the same rules with some 
slight amendments were formally promulgated in November 
following. Those rules pave the way for alterations of the greatest 
importance by newly requiring maximum truck load rates, and 
maximum rates graduated according to distance of traffic earned. 
See the rules, post, p. 700. 

It is hoped that the more important provisions of the numerous 
general statutes relating to railway companies have now been 
sufficiently noticed for the purpose of an Introduction. Chiefly 
springing out of these statutes, but also out of the obligations of the 
companies at common law, a very<iarge number of cases have come 
before the Courts. , 
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The |ubjoined Alphabetical Table of what may be termed “ Leading Oases ” 
may, perhaps, be found useful : — 


A.D. 

1864 


1862 

1863 

1872 

1868 

1866 

1886 

1866 

1852 

1878 

1843 

1867 

1861 

1867 

1874 

1869 

1885 


Aberdeen R. Co. v. Elakie 

1 Maoq. 461, and p. 32, post. 

Blake r. Midland E. Co 

18 Q. B, 93, and p. 633, poat. 

Pro v. Cheat Northern E. Co. ... 
4 B. <$■ 8. 39.1, anrl p. 634, post. 

Blower r. Gbeat Western E. Co. .. 
L. J? ., 7 V. P. 635, and p. 558, posl. 

Blozam v. Metropolitan E. Co 

L. B., 3 (Jh. 337, and p. 48, post, 

Deabden v. Townsend 

L. R., 1 Q. B, 10, and p. 513, post. 


Denaby Main Colliery Co. v. Man- 
chester, Sheffield and Lincoln- 
shire It. Co 

L. If., 11 App. Cut., 97, and p. 487, P°st : 
3 Nt r. % Mao. 441, and p. 476, post. 


Denton v. Great Northern E. Co., 
G E. <$• B. 860, and p. 637, post. 


Eastern Counties B. Co. r. IIawxix 
5 H. L. 0. 881, and p. 157, post. 


Evershbd ®. L. and N. W. R. Co 

L. It. 3 Aj>p. Cut. 1029, and p. 449, post. 


Foss v. Habbottle 

2 Barf, 461, and p. 48, post. 

Gardner®. L. 0. and D. E. Co...... 

L. B., 2 Ch. 201, and p. 127, post. 


Goff v. Great Northern E. Co. 
3 E. $ E. 672, and p. 654, post. 


Great Western R. Co. u^Bennett . 
L. B., 2 II. L. 27, and p. 240, post. 


G rea t Western E. Co. v. May 

Z. B., 7 B. L. 283, and p. 334, poHl. 


Great Western R. Co. v. Sutton ... 

L. R., 4 B. L. 226, and p. 467, post. 

Hall v. London, Brighton and South 

Coast R. Co 

L, B., 15 #J3. *D, 605, and p, 562, post. 


A railway director con takeno bonefit from a railway 
contract. 

Damages under Lord Campbell’s Act are confined to 
injuries of which a pecuniary estimate can be 
made, bub the loss of an extra provision which the 
deceased might have been reasonably expected to 
have mado for his family may be t aken into account. 

The company, as carricis of animals, are not respon- 
sible for injury eauseefro the animals by their own 
vice or unruline&R 

A single shareholder, who has become such for the 
purpose of litigation, may maintain an action 
against the company. 

A bye-law, imposinga penalty for travelling without 
fare paid, can only bo enforced in case of an 
''attempt to defraud. 

Eaies need only be equal between the same poinls 
of arrival and departure, but rates unequal 
between suchTpoints may be restrained as unduly 
preferential. 


The lime-tables of a company constitute a contract 
with the pul ilia that all trains shall start as 
therein specified. 

A company agreeing to buy land will be compelled 
to cony out their contract, although the land be 
not required for the purpose of the railway. 

An unequal charge 1 b none the less illegal though 
it be made to support competition. 

in the absence of illegality, oppression or fraud, the 
Court will decline to interfere between directum 
and shareholders. 

Unpaid debenture holders aro not entitled to seize 
the ient3 and sale proceeds of superfluous lands. 

A milway company is liable to an action of false 
imprisonment for a„wrongful arrest by a servant 
in tho course of his employment. 

The respective rights of the company, and the owners 
or lessees of mines, are regulated solely by the 
Railways Clauses Consolidation Act. 

When land which has been used for the purposes of 
the railway is abandoned by the company, it be- 
comes superfluous land and must be sold, or in 
default vests in adjoining owners. 

Overcharges to carriers in respect of packed parcels 
can be recovered from the company by action. 

Station and similar accommodation may be charged 
fonts a terminal charge. 
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A.D. 

1869 

HAMIBfiflMITH R. CIO. V. BbAND 

• 

The damage in respect of which compensation is 
claimed from a railway company injuriously 
affecting laud must arise from the construction, 
not the working of the railway. 

L. 22., 4 B. L. 171, and p. 231, post. 

1861 

TTawhs 4i TT^vxrcw 

The notice io treat given by a railway company to a 
landowner does not of itself constitute a contract, 
so as to entitle the company to specificperf ormance. 

1 Dr, ft 8m. 426, and p. 176, post. 

1812 

Hinton v. Dibbin 

The Carriers Act protects the carrier from liability 
for loss caused by gross negligence. 

2 Q. B. 646, and p. 600, post- 

1849* 

Hutton v. London and S. W. R. Co. ... 

7 Bare, 269, and^>. 198, post. * 

The works of a railway company injuriously affect- 
ing land may be commenced before compensation 
iB paid. 

1849 

.Tofmsow *. Midland R. Co 

A railway company are only bound to carry accord- 
ing to their profession. 

4 Eat, 367, and p, 643, post. 

1876 

Lb Blanohb v. L. and N, W. R. Co 

L. It., 1 C. P. D. 286, and p. 637, post. 

* 

The positive words of tho ordinary engagement of a 
time-bill to pay every attention to ensure punc- 
tuality, override the negative provision that the 
company will not be responsible ; and a company 
is liable for unpunctuality caused by negligence, 
notwithstanding the negative provision. 

1871 

• 

Lee v. Lancashire & Yorkshire R. Co. 
L. R., 6 Oh. 627, and p. 668, post., 

• 

A receipt in discharge of claim in full is not con- 
clusive so as to preclude an injured passenger from 
suing a railway company for further compensation. 

1872 

llpnAWT.TP.T 4\ ■ffnmncsa R. Co 

A contract by whioh a drovewfcravels with cattle at 
his own risk ex»mptB the company-front all liability 
for negligence. 

Z. 22., 8 Q. B. 67, and p. 558, post. 

1876 

M'Queen v. Great Western R. Co .* 

L. B., 10 Q. B. 669, and p.^580, post. 

• 

To make a case for the jury in support of a reply of 
felony under the Carriers Act, it is not enough to 
showthat the carriers’ servants had greater facility 
of access to the goods lost than any other persons. 

1876 

Momtt v. Nobth Eastern B. Co 

L. It., 1 Q. B. D. 308, and p. 574, post. 

The Carriers Act protects the carrier from liability 
for loss of or injury to goods negligently carried 
beyond their destination, 


SIunns r Trt.h oh 1 Wight R. Co 

The right of the public to use or travel on a railway 
will be postponed to the right of an unpaid vendor, 
who may obtain an order for a sale, but not an in- 
j unction, until sale, to prevent the running of 
trains. 


~ L. B., n Ch. 414, and p. 194, post. 

• 

1846 

North Rrtttbti r. Co. r. Tod 

The plans of the line are not binding upon land- 
owners, except so far as they are made part of 
the special act. 

12 Cl. ft F. 722, and p. 339, post. 

1863 

Teek r. North Staffordshire R. Co... 
10 B. L. C. 473, and p. 585, post. 

• 

Special contracts, exempting railway companies 
from liability for loss of or injury to goods or 
animals, must be signed by the consignor, and 
cannot be enforced unleBS held reasonable by the 
Court. * 

1876 


A railway director is liable, on scire facias, to a 
creditor of the company, up to the value of his 
statutory qualification, although no shares have 
been allotted to him. 

" Zi. 22., i d. P. D. 201, 664, andp. 91, post. 

1883 


The purchaser from a company of superfluous land, 
compulsorily purchased by them with minerals 
acquires no right of sulfacecit support. 

L. 22., 11 Q. B. B. 820, and p. 336, post. 

• 

• 




LEADING CASES. 


lvii 


1874 Powjull Duefryn Steam Coal Co. v. The statutory right of the public to use a railway as 

Taff Yale R. Co a highway will not bo enforced in practice. 

L. R., 9 Oh. 331, and p. 442, post, 

1869 Readhead v. Midland R. Co A railway company carry passengers not as insurers 

L. R., 4 Q. B. 379, and p. 594, post. bat under a contract to take duo care. 

1861 R. v. London and Brighton R. Co. In assessing a railway to the poor rate, the rate must 

6 Railway Cam, 440, and p. 654, post. bo founded upon the parochial principle, and not 

upon a mileage calculation. 

1867 Rioket v. Metropolitan H. Co Compensation undor the Lands andRailways Clauses 

. L. R., 2 H. L. 176, and p. 218, post. Acts is recoverable only in respect of such damage 

to the land itself or to some interest therein, os 
wo&ld have been actionable if it had not been done 
I ’ in the exercise of the fowers under thoso acts. 

1881 South Eastern R. Co. v. Railway Com- A company may be ordered to give facilities for 

hissionbbs receiving traffic at any existing station, notwith- 

L. JR., 6 Q. B. JD. 68G, and p. 485, pool'. standing that the execution of the order may 

necessitate some structural alterations of the 
station. 

1871 Thomas v. Rhymnby R. Co A contract to oarry over the line of another company 

L. R., 6 Q. B. 366, and p. 643, post. lenders the contractingcompany liable for damage 

happening by tho default of the forwarding com- 
pany* 

1866 YANCfE v. East T.ANnAHffTRB R. Co Directors will bt restrained from defraying the ex- 

3 K.fyJ. 60, and p. 59 post. penscs of an extension bill out of the funds 

of the company, but not from promoting the bill 
. itself. * 

• m 

I860 VAUGHAN v. Tape Yale R. Co A railway company authorized by statute to ran 

29 L.J., Ex. £47, and p. 657, post. locomotive onginos is not liable, in the absence of 

Negligence, for injury done to land adjoining the 
line by sparljjp thrown out from such engines. 

1863 Yoek and N. Midland R. Co. v. Reg..,. A mandamus does not lie to compel a railway com- 
1 E. $ B. 868, and p. 871, post. pany to construct its lino. 

1859 Zunz v. South Eastern R. Co Special contracts exempting the companies from 

L. R., 4 Q. B. 639, and p. 548, post. liability for loss of or injury to goods or animals, 

happening on tho lines of other railway companies, 
are not within tho 7th section of the Railway and 
[ Canal Traffic Act. 





ADDENDA ET CORRIGENDA 

UP TO MARCH llTir, 1889. 

♦ A 


At p. xviii (in the Table o£ Cases) for ‘*xlv.” the reference to Butler v. Manchester, 
Sheffield, and Lincolnshire 11. Co., read “615,” 

At p. 98 add. In Mutter v. Eastern and Midlands JR. Co., 159 L. T. 117, it was held 
that the right under sect. 28 of 0. 0. Act, 1815, to inspect includes a 
right to take copies. t 

At p. 104 add. Eanney v. Morgan is now reported L. 11. 37 Oh. I). 3-19 ; 57 L. J., Oh. 
31 1 ; 36 W. It. 677 ; 58 L. T. 328. m 

At p. 104 add . As to invalidity of transfer of stock by on® only of two holders, sen 
Barton v. Earth Staffordshire li. Vo., L. B. 38 Oh. D. 458, whore one of 
two trustees forged the name of tie ether, who, with a new trustee, 

Attained an order for the replacement of the stock. 

* # 

At p. 146 add. A railway company must, under sect. 46 of the Railways Clauses Act, 
1S4G, repair the road over a bridge, as well os the bridge itself. Mayor , 
#c., of Bury v. L. and Y R. Co., L. It., 20 £. B. D. 485 ; 57 L. J, Q. B. 
280 j 59 L. T. 193 j 36 W. R. 492-C. A. 

At p. 180, note (/), add. “See this case distinguished In Birmingham and District 
Land Co., L. R. 36 Oh. D. 650, off. by C. A. 40 Ch. D.’268. 

At p. 333 add. A conveyance of superfluous land provided that the purchase-money 
should not he payable until two yearn after the period limited by statute 
for sale. Upon rc-salo by the purchaser, it was objected that the convey- 
ance by the railway company was not an absolute sale within sect. 127 
of the Lands Clauses Aot, 1815 ; and it was held, on the authority of 
dicta in Qomm's case, that tho title was«not one which the Court should 
force upon n purchaser. , 

In Re Thaarhray and Young's Contract, L. R. 40 Ch, D. 34 j 58 L. J. 
Ch. 72, per Chitty, J. • 

At p. 362 add. The duly of a company whose railway ch&hch a public road at a level 
is to erect anti maintain such gates os will fence in tho railway and keep 
from off it cnltlc and horses jias&ing along the road ; so that a company 
# which, in addition to broad gates for carriages, horses, and, cattle, erected 
narrow gates for foot passengers insufficient to exclude horses and cattle, 
■was held liable to the owner of horses straying on the road and breaking 

■ through them. 

fliarman v, S. E. R. Co., L. It. 21 Q. B. D. 524 ; 57 L. .1 . Q. B. 596— C. A. 

At p. 486 add. A prohibition issued on March 4th, 1889, in tho Distington cam, on 
tho ground that the Railway Commissioners had misconceived the 
meaning of sect. 2 of the Railway pud Canal Traffic Act, 1854, in holding 
# th$t it applied to rates irrespectively of a preference. 
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At p. 487 add. Tho 2nd section of the Railway and Canal Traffic Act, 1854, iB not 
infringed by a railway company which owns two separate docks twenty 
miles apart and a line of railway connected with one of such docks 
(and thereby constituted a railway company within the meaning of the 
Railway Companies Act, 1867) charging preferential dock dues to the 
prejudice of one shipowner using tho docks not connected with the line 
of railway, in favour of other shipowners. 

East and West India DorTt Oo. v. Shaw, Savill and Albion Co., L. R. 

39 Ch. D. 524. 

At p. 519 add. A person crossing a railway, at a place whore there is no authorised 
level crossing, in assertion of a right of way which existed before the 
construction of the railway, cannot be convicted by justices for tres- 
passing on tho railway, inasmuch as ho sets up a bond fide claim of 
right, which ousts the jurisdiction of tho justices. 

Nor is tho right of way extinguished by the construction of the 
railway. 

Cole v. Milos, 57 L. J. M. 0. 132. 

At p. 522 add. Where an agreement between two railway companies contains n H 
provision that all matters # in dispute botweon them shall be referred to 
arbitration, the true operation of sectB. 4 and 26 of the Railway Conl-'- 
panics Arbitration Act, 1859, 1 b to make it obligatory on the courta, if 
tho right is n'+ertecP by either company at the proper time, to refor 
tho matter ift arbitration under the provision in the agreement ; but it 
docs not deprive the Cqjirt of jurisdiction to try tho case where neither 
* party asserts the right to have it referred to arbitration. 

L. C. $ J). It. v. ft. E. It. Co., L. R. 40 Ch^D. 10p ; 58 *L. J. Ch. 73— 

C. A. 

At p. 512 add. The 23rd section of the ^.ct of 18G7, by which mortgage debts of a 
company havcTpriority, does not entitle tho mortgagees to payment in 
priority out of proceeds of superfluous lands sold on application of judg- 
ment creditors. m 

Hull v. Barnsley JR. Co., In re, L. R. 40 Ch. D. 119—0. A. 
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ON THE FORMATION OF RAILWAY COMPANIES AND THE PASSAGE OF 
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1. L'eycd Position of Promoters. 

A BODY of persons associated together for tho purpose of pro- 
moting a railway bill in Parliament has no recognized legal existence 
as such ; and although such persons may register, and in some very 
few cases have registered, under the Joint Stock Companies Acts, 
they aro by no means bound to do so, whether tlieir associations 
consist of more than twenty persons or not. The prohibitory clause 
of tbo Joint Stock Companies Act, 18G2, which provides tliat, 
without registration under that act, no association consisting of more 
than twenty persons shall be formed for the purpose of carrying 
on business that has for its object the acquisition of gaitf by the 
company (ct), has no application to the promoters of a bill. Such 
persons are associated together not for the puqjosc of carrying on 
a business, but for the purpose of obtaining the permission of the 
Legislature to carry on a business which cannot bo carried on without 
such permission. If tho permission be given, it is embodied *in a 
special act of Parliament, which incorporates the promoters, and 
dispenses with registration under the Joint Stock Companies Acts, (6). 
The exception, by s. 199 of the Joint Stock Companies Act, 1802, 
of railway companies from the liability to bo wound up as unregistered 


(«) 25 ts 28 Viet. o. 89, s. 4. to bo rogiateroil provisionally, Irat that act 

(b) lb. By an act paasocl in 1844, 7 & was vepnlea by Uio Joint Stork Com- 
8 Viet. o. 110, s, 4, promoters woro required panies A«t of 1802, 


1 . l'miotus. 


Promoter! urei 
notlieicKwlm 1 
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CHAP. I. — THE FORMATION OF RAILWAY COMPANIES. 


1. Pmwtm. 


Promoters uoL 
partucrs. 


companies applies only to companies whose principal object is the 
construction of a railway (c). 

It may now be considered as settled, notwithstanding former 
decisions to the contrary effect (d), that the promoters of a railway 
bill are not partners (e) and have no common power of binding each 
other by such a relation. The liability of N each promotor for the act 
of his fellows will depend therefore not on the law of partnership, but 
on that of principal and agent (/). The liability of promoters to 
each other will depend upon the law of guarantee as well. Where 
the secretary of a projcctod railway company by the authority of the 
promoters, and by means of a cheque signed by two of them, obtained 
an advance from the plaintiff to be repaid out of calls, and no calls 
were made owing to the abandonment of the undertaking, it was 
held that the advance was made upon the personal responsibility 
of the two promoters who signed the cheque, and that the plaintiff 
could recover the amount advanced from those promoters (g). 


2. rtoqrmofr.Ul 
tkwiigti Com- _ 
muni. 


Parliamentary 

agents. 


Thr St, iniling 
vhiters nt the 
lliiii-ii**. nl I'm 11a- 

llll'llt. 


< > • 

2. Progress of the Bill through the Rouse of Commons. 

r 

Since 1830 private bills have been entrusted ip “parliamentary 
agents,” wlio are, so far as tbe House -of Commons is concerned 
subject to rules framed byjfcbe Speaker. The rules now in force bear 
date March, 18^3, and require that the agent shall be personally 
responsible to the House for the observance of the rules and for the 
payment of fees. In 1876 a Joint Select Committee of the two 
Houses recommended that fitness for the office of parliamentary agent 
should be tested (with the fullest protection for vested rights) by a 
special examination (h). 

The practice of Parliament is mainly based on the “Standing 
Orders,” which are issued in a revised form shortly after the close of each 
session. It is proposed to give a short summary of the Standing Orders 
which were issued after the August adjournment of the session of 
1888, and-which are applicable to bills to be promoted in 1889. It 
will be convenient to adhere to the arrangement, followed in former 
editions of this work, of considering, in the first place, the progress 
of the bill through the Commons. It may be remarked that the 


(c) Jtc Ermunth Ditch Go., L. It., 1# Da iky x. Macaulay, 13 Q. B. 815; Nevins 

lirj. 181 ; 43 L. J., ('ll. 110. v. Henderson, 5 Rail. Cas. 684. *• 

(ti) Holmes v. Hiyyins, 1 B. &. C. 74 ; (y) Dealt v. Lord Ehuvy, L. R., 2 C. P. 

Laras v. Tieueh, 1 M, & 0. 437. St*i* 255 ; 30 L. J., 0. P. 161. 

these cases explained, Liudley on Partner- (7t) Boo especially Mr. "Warner’s Evi- 

ship, p. 33. _ ^ donee, Report, p. 40. As to Parliamentary 

p) Ley nt 11 v. Lewis, 15 M. & W. 517; practico generally, see May on tho Law 

Cajijit r's case, 1 Sim., N. S. 178. And and Usage of Parliament, Will’s Practico 

sec Driijht v. Hutton, 3 HovcA of Lord*,’ of the llefevees* Court, Clifford aud 

Chsoh, 368, per Lord Wonsleydnlc„ Stephens on tlie'rrnrtiee of tho Roferees' 

(/) Sue Darker v. Diuni, 3 .C. B. 916; Court. 
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Standing Orders of the two Houses, at one time very dissimilar, are 
now very much assimilated both in substance and arrangement (i). 

By the privilege of the House of Commons, all bills which involve jgjjj* {Hww 
pecuniary charge upon the Queen’s subjects originate in that House ; 
and consequently railway bills were formerly passed first in the 
Commons. But in 3858 it was resolved by the Commons not to 
insist on its privileges with regard to any clauses in private bills sent 
down from the House of Lords, which refer to tolls and charges for 
services performed, and aro not in the nature of a tax (j), so that 
railway bills may now originate in either lionise. ** 

At the commencement of each Session the Chairman of the Com- nwi.io .1 mi mi. 
raittee of Ways and Means seeks a conference with the Chairman of IlJjtj™'"" 1 ""' 1 
Committees of the House of Lords, fur the purpose of determining in 
which House the respective bills should be first considered (ft). 

It must be remarked, that no private bill can bo brought into the petition f<n inn 

_ r . lu Cmnumus. 

House of Commons but upon a petition first presented, which has 
been duly deposited in the private bill office (l) 4 and indorsed by one 
of the examiners, with a printed copy of the proposed bill annexed. 

And such petition must be signed by the suitqrs for the bill (m). In 
the House of Lor^s, however, railway bills are excepted from the rule *s«tiw i-wu. 
which requires a petition Ao be presented for leave to bring in a 
private bill. But a printed copy of every railway bill, proposed to be 
introduced into either House, must be deposited in the office of the 
clerk of the Parliaments, on or before the 17th December (?t). 

We will now notice the principal preliminary ..matters required by ® a* 
the Standing Orders of both Houses, compliance with which must be 
proved before one of the examiners of petitions for private bills (o), usauiiu ‘ ,rs - 
bofore any railway bill can be introduced into either the House of 
Commons or the House of Lords. The requirements of these 
Standing Orders, which, except where specially noticed, are tho samo 
in both Houses, will be summarized in the following order : — 

A. Notices by advertisement. 

B. Notices and applications to owners, &c. of lands and Ironses. 

C. Doposit of documents. 

D. Form of plans and boo£s of reference. 

E. Estimates and deposit of money and declarations. 

9 9 

(£) Tho Standing Orders, so far as thoy amendments have been made in each 
affect railway bills, of tho two Houses, arc session, 

printed at length in vol. II., after the (j) 0. S. 0. 226. 

Statutes and Forms. Standing Orders 3 (ft) 0. 8. 0. 79. 

to 68 correspond in both Houses almost (/) A 1L>1 of petitions is there kept, 
exactly. Standing Orders 112 — 132 of the in the order of their deposit, called “ The 
Lords correspond to Nos. IBS — 170 of wenrral List of Petitions,” and each peti- 
tlio Commons, with sonio variation ho* tiou is numbered. C. K, 0, 220. 
tween the two. The Introduction to (ni.) 0. S. 0. 193. 

Bigg's “Standing Orders * which is pub- (») L. 0. L. 32. 

listed annually, shows concisely what («) 0. S, 0. 3—08; L. S. 0. 8—68. 

‘ it 9 
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2. Progm i of Ml 
through (,'»/«- 

moui. 


Noticrs to si ata 
objects ol appU- 
ration and 
w>wors iutrndrd 
to lie applied lor. 


Notices to con- 
tain names of 
imrMies, &o. 


PnliUrntion of 
noiins in (la- 
/•■tiis. mil in as- 
lulu is. 


Application to 
uviius, Arc on 
01 Vtuie Him em 
her 15, 


A. Notices by Advertisement. 

It is required by the Standing Orders of both Houses (])), that in 
all cases where application is intended to be made for a bill relating 
to making, maintaining, varying, extending or enlarging any railway, 
notices shall be given stating the objects of the intended application, 
and the powers intended to be applied for ; and if it be intended 
to apply for powers for the compulsory purchase of lands or houses, 
or for extending the .time granted by any former act for that 
purpose? or for powers of amalgamation, sale or lease, or for powers 
to enter into working agreements or traffic arrangements, or to 
amend or repeal former acts ; or to levy, alter or affect tolls, or 
to confer, vary or extinguish any other rights or privileges ; — the 
notices shall specify such intention, and the whole of the notice 
relating to the same bill sl^ll be included in the same advertisement, 
which shall be headed by a short title descriptive of the undertaking 
or bill. • 

These notidbs must contain a description of all the termini, 
together with the names of the parishes and places through which 
*the work is intended to be made, maintained, varied, extended or 
enlarged, or in which any lands or houseS intended to be taken are 
situate ; and must also state the time and place of deposit of the 
plans, sections and books of reference (q). 

They must be published in the Gazettes, and also in the local 
newspapers in the October and November (but not after the 27th 
November) precoding the application for the bill (r). 


B. Notices and Applications to Owners , <tc. 

On or before the*\6th December preceding the application for the 
bill, application in writing must be made to the owners, lessees and 
occupiers of all lands and houses intended to be taken, or which may 
bo taken as being within the limits of deviation defined upon the 
plan. The form of application, which very explicit, requests the 
party to whom it is sent to signify his assent, dissent or neutrality on 
or before a day named (w). Separate lists must afterwards be made, 
distinguishing parties assenting, dissenting, signifying neutrality and 

0>) C. S. 0. 3 : L. S. 0. 3. ('. S. 0. (r) C. S. 0. 9 ; L. S. 0. 9. 

il lL'iiuiies the notice to state the time at («) C. S. 0. 11 ; L. S. 0. 11. C. S.0. 19, 

nliirh <*o}iir >. of the bill will bo deposited r anil L. S. 0. 19 require the notices to bo 

iu tlio hivate Hill Ofliee. accompanied by a copy of the Standing 

(</) C. S. 0. I ; L. S. 0. 4. r This order Ordeis regulating tho time and modo of 

has been much altered in tl» issue of the presenting petitions in opposition to hills, 

piesent session, •* * 



SECT. 2.— PROGRESS OF BILL THROUGH COMMONS. 


returning no answer (i). If a work already authorized is intended to 
be relinquished, notice in writing must be given of the bill (u). 


0. Deposit of Documents. 

On or before the 30 th November, plans, books of reforenco and Deposit nfpinn 
sections, accompanied by ordnance or published maps with the lines the p«c<C ' 
of railway delineated thereon, must be deposited for public inspection 
at the offices of the clerks of the peace of every county in England 
or Ireland, or in the offices of the principal sheriff clerks of every 
county in Scotland (sc). And it is provided by a statutes, of early inspection *r 
date that these officials must receive and keep the documents, and J & r vict r.V 
permit inspection, under a penalty of five pounds, to be recovered 
in a summary way (?/). Copies of all plans, books of reference and 
sections, accompanied by a map, must be deposited at the office of 
the Board of Trade (:.), and the Private Bill Office [n). If the pro- 
posed work be on tidal lauds, additional copies must be deposited 
at the office of the Harbour Department of the Board of Trade (I >) ; 
and if any portion of the work bo in the motiopolis, or affect burial 
grounds, copies relating to such portion must be deposited at the 
office of the Metropolitan Board of Worksf or* Home Office, as tha 
case may be (c)S 

It is further provided as follows : — 

On or before tho 30th day of November, a copy of so much of the said plans Deposit nrpUm 
and sections as relates to each pariah, in or through which the work is intended *£■ ' 
to be made, maintained, varied, extended or enlarged, or in which any lands or c " 1 
housos intonded to ho taken are situate, together tpth a copy of so much of 
the hook of reference as relates to such parish, shall be deposited with tho parish 
clerk of each such parish in England ; or, in tlio cose of any extra-parochial place, 
with the parish dork of some parish immediately adjoining thereto ; or, in 
case of any place within the limits of the metropolis, as clofineu by tho “ Metro- 
polis Management Act, 1855,” with the clerk of tho vestry of each parish in 
Schedule A., and with the clerk of tho district board of parishes in Schedule B. 
of the said act ; with the session clork of each such polish in Scotland, and in 
royal burghs with the town clork ; and with the dork outlie union within which 
such parish is included in Ireland (d). 

And the officials mentioned in this Order are bound by.tbo statute 
7 Will. 4 & 1 Viet. c. 83, above referred to, both to take such copies 
into their custody and to permit inspection of them. 

On or before the ZQth November, also, a copy of so much of the ^'Xciert !.r l " 
plans and s<!btions as relates to any urban sanitary district* in or n,lUl " 
through which the work is intended to bo made, with a copy of so 


(t) C. S. 0. 12 ; L. S. 0. 12, p. 982. (s) C. ft 0. 27 ; L. 8. 0. 27. 

(m) 0. S. 0. 16 j L. 8. 0. 16. As to {«) C. S. 0. 25 ; L. S. 0. 25, l>y which 

notice, on or before tho 2l6f Iketmber , oL latter tho copies musi he deposited in the 
alteration of provision for protection or cilice of tho Cloik of the 1’ailiamouts. 
ownors, see 0. S. 0. 17 ; L. 8. 0. 17. (6) C. 8. 0. 20 ; L. 3. 0. 26. 

(x) 8. 0. 24 ; L. 8. 0. 24. (r) C. ff O. 28, 3(1 ; L. S, 0. 28, 30. 

(y) 7 Will. 4 & 1 tfief. o. 83, p. 720. (it) g. ft (>, 2!> ; 1.. ft 0. 29. 
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2. Progress of Bill 
through Com- 
iiwna. 

Deposit of 1)111 
in Private Bill 
Office, ire. 


Blllh Riving 
running pmeorn. 


Estimates, &c. 


Ercl.uniion as to 
caintal, ire. 


much of the hook of reference as relates to that district^ must be 
deposited with the clerk of the sanitary authority (e). 

On or before the 21 st December, a printed copy of the bill must 
be deposited in the Private Bill Office, where it is to be open to the 
inspection of all parties, and also in the office of the Board of Trade, 
at the Treasury, and at the Local Government Board. Bills affecting 
navigation must also bo deposited at the Harbour Department of the 
Board of Trade ; bills affecting burial grounds at the Home Office ; 
bills authorizing any work within the metropolis at the office of the 
Metropojjtan Board of Works (/) ; and bills affecting rivers having 
statutory conservators, at the office of such conservators (g). 

If compulsory running powers are proposed to bo taken over any 
railway, notice must bo given of the hill to every company owning or 
working such railway ( h ). 

On or before the 31 fit December', there must be also deposited in 
the Private Bill Office, of in the office of the Clerk of the Par- 
liaments, as the case may he, all estimates, declarations and lists of 
owners, lessees .and oCcupicrs which are required by the Standing 
Orders (i). 

0 There must also bp deposited in the Private Bill Office a declara- 
tion stating the following matters : — __ ' 

1st. The present and proposed amount of tho capital of the 
company. • 

2nd. The nuirfber of shares and the amount of each share. 


3rd. The number of shares subscribed for. 

4th. The amount of subscriptions paid up. 

' 5th. The names, residences and descriptions of the shareholders 
or subscribers (so far as the same can be made out), and of the actual 
or provisional directors, treasurers, secretaries or other officer, if any. 

And such documents must he verified by the signature of some 
authorized officer of- the company or proposed company (if any), and 
by some responsible party promoting the bill ; and copies of such 
declarations must be printed at the expense of tho promoters, and 
delivered at tho Vote Office for the use of the members of the House, 
and at tho Private Bill Office for the «se of any agent who may 
apply for tho same (k). 

unfits «f esti- Copies of tho estimate of expense of the undertaking, and, where a 

nuite t*> lx. ile- 1 . * . . . . . . 

iivno<i ntvoto declaration and estimate of tho probable amount of rates and duties 

Bin ofiice. are requmod, copies of such declaration and estimate, must be delivered 


(0 C. S. 0. 2!) A. : L. S. 0., 21) A. on or before the 17th December. 

(/} 0. S. 0. 32,38, 31 ; L. S. 0. 33, 31, » (if) C. S. 0. 34 A. j L. S. 0. 34 A. 

post. By L S. 0. 82 a printed copy (A) C. S. 0. 18 ; L. S. 0. 18. 

of the hill must be deposited in the office of (i) C. S. 0. 35 ; L. S. 0. 85. 

the Clerk of tho Parliaments (wheroit does (t) C. S. 0. 35_A. 

nnt appear to be open to public inspection) r 
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at the Vo{;e Office for the use of members, and at the Private Bill 
Office for the use of agents (l). 

And where power is sought to take, either by agreement or com- statement ait« 
pulsonly, m the metropolis twenty or more houses, or m any city, fi d ^ laiwminK 
borough or other sanitary district ten houses or more occupied either 
as tenants or lodgers by persons belonging to the labouring classes, 
the promoters arc required to deposit in the Private Bill Offieo in 
the case of a Commons’ Bill or office of the Clerk of the Parliaments, 
in the case of a Lords’ Bill, and at the Home Office or Local Govern- 
ment Board in cither case, a statement of the number ami situation 
of the houses, the number of persons residing therein, and a copy of 
so much of the plan as relates thereto (m). 


D. Preparation of Plans, rfr. 

The Standing Orders describe with great particularity the form in 
which plans, books of referonco, sections, and cross sections must he 
prepared. + 

The plan must be drawn to a scale of not less tliaif four inches to n,m. 
a mile, and the limits of every lateral deviation are to be defined 
thereon. Enlarged plans are to he added of buildings in the lino of 
the work, on a scale of nof less than a quarter of an inch to every 
100 feet, unless the whole of the plans bt on such scale. Any pro- 
posed diversion of a public road or canal is to be distinctly marked. 

If a junction with an existing railway be intended, the course of such 
existing railway is to he shown for a distance of 800 yards on cither 
side of tho proposed junction (n). 

The book of reference must contain the names of the owners, nook ..Meter- 
lessees and occupiers of all lands and houses in the line of the 
proposed work (o). 

The section must show tlio height of every embankment and the sections, 
depth of every cutting. It must be drawn to the same hprizontal 
scale as tho plan, aud to a vertical scale of not loss than one inch to 
every 100 feet. Bridges, tunnels and level crossing*, must be par- 
ticularly marked. If it bg intended to form a junction with an 
oxisting or authorized railway, tho gradient of such railway must 
be shown for a distance of 800 yards on either side of the poipt of 
junction (p). 

(/) C. 8. O. 36; L. S. 0. 36. 0. 8. 0. bill is out (’red to contain clauses obliging 

37, aud L. S. 0. 87, givo tho form of esti- tho company to provide new dwellings. to 

mate. L. S. 0. 86 requires tliose copies the satisfaction of the ccntial authority 

to be delivered at tlio office of the Cloik for the poisons to hp displaced, 

of tho Parliaments. • (») U. S. 0. 40—44 ; L. 8. 0. 10—44. 

(m) 0. S. 0. 38 ; L. S. 0. 38. Soo alho (o) V. 8. 0. 46 ; L. 8. 0. 46. 

C. S. 0. 183 A., and L. 8. 0. Ill, vol. II., (j>) C. Ijj, 0. 47—65 ; L. S. 0. 47— 

“Statutes," &c., by which the town 55. 

“labouring classes ’’^s, defined, and every • 
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CHAP. I. — THE FORMATION OF RAILWAY COMPANIES. 


2. ProgrenafBM 

throwjKCm- 1. Estimates and Deposits. * 

Estimate of ex- An estimate of the expense of the undertaking must be prepared 

pfciw and do- . , 1 a a 

c«it tof 5per k an J 08186 (?)• in the case of a bill authorizing the construe- 
tion of works by other than an existing railway which has paid 
dividends on its ordinary share capital, not less than five per cent, on 
the amount of this estimate must before the 15th of January bo 
deposited with the Paymaster-General for the Supreme Court in 
England or with the Accountant-General of the Supreme Court in 
Ireland, according as tlje work is intended to be done in England or 
Ireland? If the work be in Scotland, the deposit may bo made with 
the Paymaster-General for the Supreme Court in England or with 
the Queen’s Remembrancer on behalf of the Court of Exchequer in 
custody, &o. of Scotland, at the option of the promoters (r). It has been held, that 
via. c. 20 . the deposit need not be the actual property of the promoters (s). A 
statute passed in 1846 ($ provides for its custody, investment and 
repayment. By the second section of this act, the money is payable 
into the Banks of England or Ireland or a parliamentary Bank of 
Scotland. By*the fourth section, the managing directors may pre- 
sent a petition to Chancery for an interim investment in £3 per 
* Cent. Consols, or £$ per Cent. Reduced “ or any Government secu- 
rity or securities.” In a petition under the fourth section (u), Lord 
Romilly refused to treat dthe deposit as “ cash under the control of 
the court ” within the meaning of 23 & 24 Yict. c. 38, s. 10, and to 
allow it to be invested in any other securities than those specified by 
the statute ; but HaH, Y.-C., recently declined to follow that decision 
and allowed the deposit to be invested in India Stock (x). The 
petitioners will not be allowed to employ their own broker ( y ). By 
iMuinnf the fifth section, the deposit is to be repaid to the promoters, on 
petition to the court, at the termination of the session (is), on the 
certificate of the Speaker (a) or Chairman of Committees. If the 
work is m to be made out of funds in band or surplus revenue, a 
declaration stating the fact, with particulars, may be deposited, 
and in tfiat case no deposit of money is required in respect of so 

( 17 ) C. S. 0. 56 ; L. S. 0. 5(1. As to submitted that Lord liomilly’s construction 
depositing the estimate, seo C. S. 0. 35 ; of tlio statute is the more correct one, lor 
L. S. 0 . 85. tho reason that the general piovisions of the 

(r) »C. S. 0. 67 ; L. S. 0. 57, in pari later statute ought not *o be construed to 
materiA, is slightly different. impliedly affect tho specific provisions of 

(j) Sroft v. Oakh ;/, 10 L. T. 322; 38 the earlier one. 

L. .1., Ch. 612. (//) V,V Bolton Tramways Ad, 34 L. T. 

(/) 9 & 10 Viet. o. 20, vol. II., “Sta- 230, oveuuling Ex pa / ft West Biding, 
tutes," A.i*. d-c. 11. Co., ib. 168. 

(«) E> p<h I' Urutf Norther a 11. Co., (;) Tho homing of such a potition is 
L. II., 9 Eq. 27 i. + “ vacation business." Re Wigan Junction 

(a*) Be South wold B. Un., L. II., 1 Ch. Ji. Co., L. R„ 10 Ch. App. 541. 

D. 697. This later decision perhaps pro- (a) Or Deputy Speaker, if necessary, 
replied on the nuthoiitv of Hr Fryer's Exjmiio Stockl^dg^ Railway Bill, L. R., 
Si ttl< limit, L. 11,, 20 Eq. 468 ; •lut it is 2 Eq, 864. 
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much of the estimate of expense as is provided for by tbe surplus 
funds (6). 

The special act, however, frequently contains a section in obedience 
to tho Standing Orders, and expressly overriding the general act, 
that if tho line be not opened within five years, the parliamentary 
deposit shall be applied towards compensating persons whose land 
shall be interfered with or rendered less valuable by the "commence- 
ment, construction or abandonment ” of the railway. These words 
must be read disjunctively (c) and include compensation for the 
breach of a collateral obligation to erect a station, but not^ for the 
breach of an obligation to put up fences (d). In tho alternative, it is 
provided that tho deposit be forfeited to the Crown, or bo applied as 
assets for the benefit of “ creditors,” which expression means meri- 
torious creditors, and does not include promoters or parliamentary 
agents (e). Iu the case of an extension act, it is provided that the 
deposit may bo impounded as a seourityvfor tho completion of the 
extension lino. 

* 

When the time has expired for depositing tho documents already 
specified, the parties interested can judge 'wither the Standing 
Orders have been complied with by the promoters ; and if not, they 
may take advantage of any mistakes by preparing memorials com- 
plaining of such non-compliance, but thdjr cannot in such memorial 
go into the principle of the bill (/). These meinoriffls are addressed, 
in the Commons, " To the Examiner of Petitions for Private Bills,” 
and in the Lords, “ To the Examiner of Standing Orders for Private 
Bills,” and arc prepared iu tho same form and subject to the same 
genoi’al rules as petitions to the House as well as to other special 
rules (g). 


Proceedings before the Examiners. 

The examination of petitions for private bills commences on 
18th January, in such order and subject to such regulations as are 


inado by the Speaker (/<). One of 
seven clear days’ notice m tho 
appointed for tho examination of 

9 

(b) C. S. 0. 58 ; L. S. 0. 58. 

(,) Sec? Potteries, <Li c. It. Go., in n, 

L. It., 25 Cli. D 252, 0. A. 

(it) Ruthen 11. Go., in re Hughes's Trus- 
tees, parte, L. R, 32 Ch. D. 438 ; 
56 L. J., CL 30 ; 55 L. T. 231 ; 34 W. R 
581, C. A. 

(e) Binninyham und Liehjiehl Junction 
R. Go., in iv, L. R, 28 CJb. D. 662; 51 
L. J., CL 680 ; 62 fc H 729 ; 33 W. li. 


the examiners must give at least 
Private Bill Office of tho day 
each petition (i), but practically 


517, ver Cliitty, J. 

(/} May, 9th eiL 778. 

(tf) Set* 0. S. 0. 69, ct seq., and L. S. 
0. 09, ot boq. 

[h) C. H. 0. 09. Tlio last Spoakrr’s 
legulationb wore macks on. 27th July, lh,18, 
nnd may be found in Bris town's Private 
Bill Practioi*, 2ml ed. i>. 11. 

(0 0. S.*0. 70. 


A])i>S(i|iiutii>ii nf 
d**jHwr Ity 
spcsal act. 


Ml UlUll.ll I I Kill- 
jilauim,- ol iitui- 
riiiui>li.uin 'Mill 
‘SstaniliimMiiiti i-. 


Hmv tulilinstil. 


IXmmu.itmii nt 
lietitimis. 


NiM in. 
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CHAP. I.-— THE FORMATION OF RATLWAV COMPANIES. 


2. ProgrutiQjMU 
through Com • 
mono. 

Daily lists. 


DniPittlng nra- 
pnetoisto 1 m>_ 

hcaid. 


Statement uf 
proofs. 


Examiner's 

certificate. 


St nullum Owlet » 
nut i nnpiiMl 

milk 


much longer notice has been given (k). The clerks in the Private 
Bill Office prepare daily lists of all petitions upon which any 
examiner is appointed to sit, specifying the hour and place of 
meeting, and the list is hung up in the lobby of the House (l). 

These lists are divided into opposed and unopposed cases, the 
latter being first disposed of (m). If the promoters do not appear 
when their petition is called on, it is struck off the general list of 
petitions and cannot be rc-insorted except by order of the House (n). 
Tf the promoters appear, they must prove compliance with the Stand- 
ing Orders of both Hpusos of Parliament, which may be done by 
affidavit (o)j unless the examiner requires further evidence. And, as 
we bavo already seen^a^pprrfticswho have presented a memorial are 
entitled to appsarSnd be heard. 

, .A^y' proprietor in a company who may have dissented from the 
bill at a mooting called in pursuance of the “ Whamcliffo Order,” 
may be heard by the examiner on memorial, or by the committee on 
the bill on petition. The memorial or petition must first be deposited 
in the Private Bill Office (p). 

A general statement of proofs will be required by the examiner and 
another copy by the committee clerk, comprising the Standing Orders 
of both Houses, and distinguishing any orders peculiar to either 
House by a reference to such orders hTthe margin. This general 
statement must be in the same form as the printed statement required 
for the House of Lords, There must also he a printed statement, in 
a form which may ho obtained at the Queen’s printers, of compliance 
with the Standing Odors of the House of Lords. 

Tho examiner will certify by indorsement on the petition whether 
the Standing Orders have or have not been complied with. In the 
latter case he wiE report to the Houso the facts upon which his 
decision is founded [q). If ho feels doubts as to the due construction 
of a Standing Ordey, he wEl make a special report of the facts with- 
out deciding (r). 

If the examiner reports that tho Standing Orders have not been 
complied 'with, his report is referred to the select committee on 
Standing Orders (*), who report to tlio B^ouso whether such Standing 
Orders ought or ought not to bo dispensed with, and whether the 
parties should be allowed to proceed with tho bill, and under what (if 

(I*) May, 77 1. 

d) u. a. 0.2 is. 

(?/?) May, 77 L 

(») C. S. 0. 70. 

(o) (\ H. 0. 7(3. This aflidaut must he 
sworn iu England befuio a Justice ol tlie # 

Pearo or Commissioner for taking uili- 
davits ; in Scotland, befoie any shci iff de- 
pute, or his substitute ; in Irfland, before 
any judge, assistant banister, oi justice of 


the peace. 

(j>) C. S. 0. 75. The “‘Wiamoliflo 
Older" (see p. 17), wluch originated in 
tlie 'House of Lords (L. S. 0. 62—65), has, 
since 1858, been adopted by the House of 
Commons (C. 8. 0. 62 — 65). 

(q) C. S. 0. 77 ; L. S. 0. 84. 

(r) C. S. 0. 78 ; L. S. 0. 78. 

(s) C. S. 0. 199 ; L. S. 0. 83. 
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any) conditions (t). If their report is unfavourable, the bill is lost, 
and the promoters must begin de novo next session. 

When the examiner certifies that the Standing Orders have been 
complied with, and indorses the petition to that effect, it is returned 
to tho agent, who arranges for its presentation to the House of 
Commons by a member. Copies of tho bill must bo laid before the 
Chairman of the Committee of Ways and Means and the counsel to 
tho Speaker, not later than the day after the examiner has indorsed 
the petition for the bill (i&), and two clear days at least before the day 
appointed for the consideration of tho bill by committee (.«). It is 
the duty of theso two officers to examine tho bill, and, if it bo 
opposed, to call the attention of the chairman of tho committee to 
all points which may appear to require it (if). 

With respect to the presentation of the petition for tho bill, it is to 
be observed, that a bill is always entrusted to one or two members of 
the House, who attond at tho sitting of the House, and make such 
motions as are necessary to forward its progress. Tho petition must 
be presented not later than three clear days after indorsement by the 
examiner, or if the House shall not be sitting, then flot later than 
three clear days after the first sitting (z). 

When the bill i9 orderod to be brought in, it is presented to tho 
House, by depositing it in tKo Private Bill Office, and is laid on the 
table of the House for first reading (a), ffbu bill must bo printed, 
the short title corresponding with that at tho head o* tho advertise- 
ment, and the proposed amount of all rates and tolls being inserted 
in italics. Printed copies must be delivered to*thc doorkeepers for 
the use of members before the first reading (b). 

The bill having passed the Standing Orders, is read a first and 
afterwards a second time (e). 

It then stands referred to the general committee on railway and 
canal bills, who appoint from among themselves thp chairman of each 
committee (cl). m 

No petition against tho bill will be taken into consideration by tho 
committee which does not distinctly specify tho grounds on which the 


Standing Onion 
complied with. 


Cui>ies of hill. 


Petition fur lull. 


Bill i>iefceiitr<l. 
Must be printed. 

Copies. 


Bill rood flist 
and second time. 


Inteml between 
llrst and second 
leading. 


Petition against 
bill mnstbpreify 
grounds of ob- 
jection. 


(I t ) 0. S. 0. 92 ; L. S. 0. 83. Ah to 
petitions for dispensation with Standing 
Orders, see C. S. 0. 200. 

(») C. S. 0. 80. 

(x) G. St 0. 82. 

(j/) G. S. 0, 80. 

(s) C. S. 0. 195. 

(a) C. a 0. 196. 

(5) C. S. 0. 201-3, 

(c) It was providod by the Regulation 
of Railways Act, 1868, s. 85, mat any 
hill conferring additional powers upon an 


incorporated company should, befoie its 
second reading, be submitted to a meeting 
of shareholders ; but this provision was 
shortly afterwards repealed by 32 & 33 
Viet, c, 6, tlio Railway Companies Meetings 
Act, 1869. For tlio “ Whamcliffe Order,” 
which applies in both Houses, sco p. 17. 

(til G. S. 0. 101. For tho periods which 
# must elapse between first anu second read- 
ing, and between second reading and com- 
mittee, see C. H. 0. 204, 211. 

• 

l 
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petitioners object to any of the provisions thereof, and thq petitioners 

mmt will only ho heard on such grounds so stated (e). 

(tamping uiu. The general committee on railway and canal bills may form into 

groups all railway and canal bills which, in their opinion, it may be v 
expedient to submit to the same committee (/). 

Dt'cliiralion uf Each member of the committee on an opposed bill or group of 
aliwinco nf in> bills must sign a declaration that his constituents have no local 

terebl ° « 

interest, and that he has no personal interest in the bill, and that he 
will never vote on any question without having duly heard and 
attended to the evidence relating thereto (</). 

The following order constitutes the Court of Eeferees : — 


The Referees Tho Chairman of Ways and Moans, with not less than throe other persons 
Omit who shall be appointod by Mr. Speaker for snch period as he shall think fit, 

shall be reforees of the House on private bills ; such referees to form one or 
more coxu'ts ; three at least to be required to constitute each court ; provided 
that the chairman of any second court shall he a member of this House ; and 
provided that no such referee, if he be a member of this House, shall receive 
any salary (/i). 


La i Ht elnmli. 


Competition. 


Uisseiiticiif 
hlinrphuliU i s. 

* Sav p. 17. 


( It.iiiiln ii nl 

Cimiiiit'ii‘1 1 .mil 

A^i h llltlllc. 


Any question deofhed suitable for reference by the committee may 
bo referred to the referees (i), but their chief office is to decide 
questions of locud,8tdndi, i. e,, questions arising upon the rights of 
petitioners to be heard in opposition to a bill (ifi). Five Standing 
Orders have been framed for their guidance in this matter. They 
may admit petitioners t<fbe heard on the ground of “competition ” if 
they think fit.** The shareholders of a company promoting a bill may 
not be heard against it, unless their interests are distinct from those 
of the company. ^Shareholders who have dissented at a meeting 
called in pursuance of the “ Whamcliffe Order,” * and similar Orders, 
are entitled tu he heard. Uompanies are entitled to be heard against 
bills which give running or like powers over their lines. Municipal 
authorities may be hoard, if the referees think fit, against a bill 
which is alleged injuriously to affect their towns (l ) ; and Chambers 
of Commerce or Agriculture, may, on petition against a bill, and if 
the roforpes think fit, be hoard in relation not only to rates and fares 
proposed to ho authorized, but to rates and fares already authorized 
by any existing act of the company promoting an extension bill(m). 

The courts of referees have power to administer oaths and award 
costs in certain cases in the same manner as committees on private 
bills (».). 


M C. S. 0. 128. [Ic) C. S. 0. 80. 

(/) C. S. 0. 103. (7) L\ S. 0. 130 — 135. As to tho power 

('/) C. S. 0. 113. of municipal authorities, Ac. to e.\[a>ml 

(h) C. S. 0. 87. See Will ou the Pnii*v corporate l'uuilb in promoting or opiwsiii" 
tico of tho Referees IVmrt (a.i>. IStiB), iiml bills, soo 35 & 36 Yict. c. 01 (Leeman’s Act)? 
May, 9th cil., A.n. 1885 ; Clillbnl and (in) <_'. S. 0. 133 A. 

Stephens on the same, A.n. l$/0. (/i) 30 & 31 Viet, e, 136, vol. II., “Sta- 

(i) L\ S. 0. 90. tnteh,” Ac. * 
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Duties of tho greatest importance are imposed by the Standing 
Orders on the committee to which the bill may be referred. They 
are required to prevent the granting of certain powers, to insist on 
the introduction of certain clauses, and also to report specially upon 
many points specially mentioned for their consideration. 

Thus, it is provided that no railway company shall be authorized 
to borrow a larger sum than one-third of their capital, or to borrow 
at all, until half the capital be paid up (o). 

The following order has for its object tho preservation of com- 
petition by water : — 

“No railway company shall bo authorised to construct or enlarge, purchase 
or take on lease, or otherwise appropriate, any canal, dock, pior, harbour nr 
ferry, or to acquire and use any steam-vessels for tho conveyance of goods and 
passengors, or to apply any portion of their capital or rovenno to other objects, 
distinct from tho undertaking of a railway company, unless the cuimnitee on 
the bill report that such a restriction ought not to no enforced, with the reasons 
and facts upon which their opinion is founded ” (»). 

In like manner, restrictions are imposed upon the acquisition of 
powers of purchasing steam-vessels (q). r 

Level crossings over carriage roads or other railways are forbidden 
unless a report thereon from the Board of Trade be laid before the 
committee, and unless tho, committee, if they disagree with such 
report, recommend the crossing (?). There is a similar provision 
with respect to the alteration of the levels of roads beyond a certain 
limit (8). 

The Orders also require the insertion of classes imposing heavy 
penalties upon a company failing to complete the railway within the 
period limited by the special act. If the company be already pos- 
sessed of a railway open for public traffic, and has paid dividends 
during the preceding year upon its share capital, the penalty is to be 
oOl. a day until either the railway bo completed, or until tho aggregate 
of the penalties amount to five per cent, on the estimated cost of tho 
works. If the company be not possessed of a railway already open, 
or have not paid a dividend during the preceding year, the deposit is 
not to be returnable to the promoters until either the line be opened 
before the time limited, or flhc promoters prove to the satisfaction of 
the Board of Trade that one-half of tho authorized capital has been 
paid up and expended for tbo purpose of the act. The penalties or 
deposit, as the case may be, are to be applicable towards compen- 
sating any landowners or other persons whose property may have 
been interfered with or otherwise rendered less valuablo by the com- 
mencement, construction or abandonment of the railway. The period 


(o) 0. S. 0. 163 ; L. S. 0. 112. 

(p) 0. S. 0. 150. . • 

jg) 0. S. 0. 102 ; E S. 0. 121. 


(?) 0. S. p. 155 ; L S. 0. 113. 
(a) 0. S. 0. 154 ; L S. 0. 1U8. 

« 


Dutiea of Uip 
committer, 


rianse* »>ro- 
iiiliitwl. 


Railway Onm- 
]UII\ Hot to 

ILOIlUiti' lllM'1.1, 

it e. 


Level cvns-iitigB, 


Cltmwsrniiiiiinl, 
Cinii]ili‘tliai nf 
niilnaj. 
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2. Progress of BUI 
through Com- 
none. 


Committee to fix 
the toll* and 
ctnrROs. 


Preference 

Bborelinldrrs. 


Interest on calls. 


limited is not to exceed five years in the case of a new railway line, 
and three years in the case of extension of time for completing a 
railway line. If the railway he not completed within the period 
limited the powers of the act are to cease to be exercised (t). Where, 
however, these provisions are not applicable, the committee may 
make “such other provision as they shall deem necessary for the com- 
pletion of the line ” (u). 

The important subject of tolls is dealt with as follows : — 

The qpmimttoe on eveay railway bill shall fix the tolls, and shall determine 
the maximum rates of charge for the conveyance of passengers, with a due 
amount of luggage and of gouds on Buch railway, and such rates of charge shall 
include the tolls and the costs of locomotive power, and every other expense 
connected with the conveyance of passengers, with a due amount of luggage and 
of goods upon Buch railway ; but if the committee shall not doem it expedient 
to determine such maximum rates of charge, a special report, explanatory of 
the grounds of their omitting so to do, Bhall be made to the House, whioh special 
report shall accompany the regort of the bill (x). 

The rights of preference shareholders are to be carefully pro- 
tected (y). Np powers of purchase, sale, lease or amalgamation are 
to be granted without previous proof by the companies who are 
parties thereto that*they have paid up, and expended for the purposes 
of their acts, one-half of their authorized ^.capital (4. Clauses are to 
be inserted prohibiting the payment of interest on calls («,), and 
deposits out of^ capital (6) ; but the committee has a discretionary 
power to allow interest on calls subject to certain restrictions, the 
chief of which arc %it the interest must not exceed 4 per cent., and 
is to bo paid only in respect of the time allowed for the completion 
of the line, and not allowed unless a certificate of the Board of 
Trade has been obtained that two-thirds at least of the share capital 
have been issued and accepted, and are held by shareholders legally 
liable (c). Any agreement for wliich parliamentary sanction is 
sought is to he printed in a schedule to the bill (d). Powers of pur- 
chasing Htcam-vcsscls are not to be given except when the transit by 
such vessels is required to connect portions of railway belonging to 
the compauy promoting the bill (e). 

And the general control of the legislature over the railway is 
preserved by the following Standing Order, first passed in 1 846 : — 


(<) 0. S. 0. 158; L. S. 0. Ill— lltf, 
118. 

00 C. S. 0. 158, iul. fin. ; L. 8. 0. 118 ; 

(r) 0. a. 0. 159 ; L. a. 0. 119, in pari 
materia, does not contain the paragraph ns 
to the special report. 

(w) 0. R. 0. 1110, 1C1 ; L. S. 0. 120. 

(s) C. S. 0. 163 ;;L. S. 0. 122. 

(а) C. S. 0. 187 ; L. S. 0. 128. 

(б) C. S. 0. 168 ; L. S. 0. 129.; 


(<•) C. S. 0. 167 ; L. S. 0. 128. 

. (d) 0. S. 0. 174. By L. S. T 0. 104, 
it is provided that such on agreement 
slml] contain a clause declaring 'it to bo 
subject to such alterations as Parliament 
may think fit to make. 

(r) C. R. 0. 162; L. S. 0. 122; As to 
acquisition of docks, cauals, &o., see 0. 
S. 0. 156. e 
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The following clause shall ho inserted in all railway hills passing through this 

And be it further enacted, that nothing herein contained shall bo deemed or an} emni3 8C, ‘ 
construed to exempt the railway by this or the said recited acts authorized to 
he mado, from the provisions of any general act relating to railways now in 
force, or which may horeaftor pass during this or any future session of Parlia- 
ment, or from any future revision and alteration, under the authority of Parlia- 
ment, of the maximum rates of fares and churgos authorized by tins act [or by 
the said recitod acts (/)]. 

The committee have no power to compel the appearance of wit- KvMwicr. 
nesses before them, or the production of papers or records. Such 
evidence is usually produced by the promoters or oppouent-vof the 
bill. It is usual, when tlu* committee ascertain, that such evidence 
cannot be procured without tlic interference of the House, to make 
a special report, and the House thereupon issues the necessary 
order. When witnesses are produced, however, the committee may 
examine them upon oath ( g ). 

They may also receive affidavits in proof of compliance with such 
Standing Orders as are directed to he proved before them (h). 

The preliminary question of locus ah mil of pbtitioners against the rro.-e«unRs 
bill having been decided by the referees (£), and tlie committee mitS^th!" 11 " 
having determined to proceed, tho senior couhscj, for the hill opens 1 “ 
the case, making particular rofcrenco to such provisions in the bill as 
are petitioned against ; and, as tlie preamblo to the bill is first con- 
sidered, the observations are directed in support of the allegations 
contained in the preamblo ; but he is restricted to^. statement of 
facts. Witnessos arc also examined in support of tho case which has 
been thus opened (k). This is also tho period when evidence is 
adduced, to satisfy the committee, upon all the points upon which 
the committee are required to report specially to the House. The 
witnesses may be cross-examined by the counsel who appear in sup- 
port of petitions against the preamble, but not by the counsel of 
parties who merely object to particular clauses i» the bill (l). Tho 
witnesses may afterwards bo ro-examined in the usual manner ; and 
when all the promoters’ witnesses have been examine^ then, if 
counsel are heard against the preamble, the senior counsel opens his 
case, and his witnesses arc hoard, cross-oxamined, and re-examined ; 
and the counsel who appear for landowners, and other opponents, 
have the option of making their speeches either at the opening or 

(/) C. S. 0. 189 ; L. vS. 0. 132. Tho of thB referees court upon tins subject. 

L. S. 0. applies to tramways nlso. {k} As to proof of compliance with the 

(«) 21 & 22 Viet. c. 78, vol. II., “ Sta* Standing Orders, and of consents, sco C. 
tntes, &c. S, 0. 142, 143. 

(7<) C. S. 0. 142. These nfliilavits must (/) May, 13th ed. 858 et soq. It ih not 
lie sworn iu the same way as affidavits to %o practice to allow couusel to cim-exa- 
ho used before tho examiners, auto, p. 10, mine who were not in the room when the 
note («), witness wusMudcr examination in chief. 

(7) Hoe p. 12, ante, HfiduC. S. 0. 130 et May, 859* 
stxfy for rules laid down for the guidance • 
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2 . ri'OUi'eisufDtll 
through Colu- 
mns. 


lU'fcii't's may 
lmt vote. 

Report of Com- 
lmttee, 

Ooits. 


Offering of 
cl.tiihf i s on cnn- 
suln.itimi. 


Recommittal. 


dose of their evidence. If the petitioner's counsel state facts, or call 
evidence, the counsel for the bill is entitled to a reply on the whole 
case ; otherwise the counsel for the hill is not entitled to a general 
reply. He may, however, comment on any cases cited in the argu- 
ment on the other side. The committee then proceed to affirm or 
deny that the preamble has been proved. If the decision is in the 
affirmative, they go through the bill, dause by dause, and fill up 
blanks, and parties who object to particular clauses or who propose 
amendments are heard. New clauses may also be proposed by the 
partiesnor members of tho committee after all the clauses are gone 
through. It is at this timo also that officers of public departments 
sometimes appear to secure the insertion of clausos protective of the 
property or interests of the Crown, or concerning the public in- 
terests (m). The committee may now, also, refer questions in special 
cases to referees (n), Bui the referees merely act as assessors, and 
have no right to vote (o).* If the committee report “Preamble not 
proved ” or “ Opposition unfounded,” they may award costs (p). The 
bill must be printed as amended in committee (</). No consideration 
of the bill will take place unless the Chairman of the Committee of 
Ways and Means shall have informed the House or signified in 
writing to the Speaker whether the bill contain the^several provisions 
required by the Standing Orders (r). 

When any dause or amendment is offered on the consideration of 
the hill, it must be printed at the expense of the parties ; and when 
any clause is proposed to be amended, the nature of the amendment * 
must be distinctly shown (s). If the bill be recommitted, it is referred 
to the former committee, and one clear day’s notice must be given by 
the agents to the dorks in the Private Bill Office of the day and 
hour appointed fur the meeting of the committee (#), and a filled up 
hill as proposed to be submitted to the committee on recommittal 
must be deposited rn the Private Bill Office two dear days before the 
mooting* of the committee, and a copy of the amendments muRt be 
furnishod.by the promoters to the parties petitioning against the 
bill (it). Amendments made on the consideration of the bill are 
entered upon the printed copy of the kill as amended in commit- 
tee (x). The bill is then ordered to be read a third time, of which 
one dear day’s notice must be given by the agent to the Private Bill 
Office (jj). After it is read a third time, it is printed fair (z), examined 


[in) May, 86. [it) C. 8. 0. 217. The amendment 

(ii) G. 8. 0. 90. must first be submitted to the Chairman 

(o) Report of Seleol Committee, 1870. of Ways and Means ; C. S. 0. 85. 

(y) 28 8s 29 Viet. e. 27, voL II., " Bla-* (£) C. 8. 0. 236. 
tutes," Ac. («) 0. S. 0. 237. 

Cff) e. H. 0. 211. , (or) 0. S. 0. 244. 

(r) C. S. 0. 215. See these provisions (y) 0. S, 0, 243. 

0. S. 0. 153-170, p. 13, ante. * * 

* ft 
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by the clerks in the Private Bill Otfi.ce, certified by thorn (u), and 
sent to the Lords. 


3. Prog t'm of the Bill through the House of forth (h). 


.J. ''UffttJl 
thwitifh 


Before proceeding to trace the bill through the Lords, it is nect*- it 

sary to call attention to the important provision that whenever during m 
the progress of the bill through the Commons, any alteration has been 
made in any work authorized by the bill, a plan aud section of the 
alteration must bo deposited with the clerks of the peace and other 
officials with whom the original plan was required to he deposited; 
that the intention to make the alteration has been published in 
the Gazette and local newspapers, and that the consent of owners 
has boon obtained to the making of the alteration (e). 

Moreovor, in compliance with the “Wlfarncliffe Order,” if the “wiiami-im. 
bill be promoted by a company already constituted by Act of P.irlia- BiiVi'.I.um.u.i 
ment, it Is, after the first reading, referred to the * xaminers, who are 
to report, “ As to compliance or non-compliance with the following 
order,” which order prescribes — * , % 

(l.) Submission of the bill to proprietors at a special meeting ; 

(2.) Calling of such meeting by advertisement both in metro- 
politan and local newspapore, anct by circulars inclosing 
unstamped forms of proxy ; * 

(3.) Holding of the meeting not earlier than the seventh day after 
the last insertion of the advertisement ; 

(4) Approval of bill by proprietors (d), present in person or by 
proxy, holding at least throe-fourths of the paid-up capital 
of the company represented at the meeting ; 

('».) Deposit, in the office of Clerk of the Parliaments, of a state- 
ment of the number of votes, if a poll was'taken (e). 

(0.) Recording by tho company of the names of the proprietor’s 
present in person at tho meeting. • 


(fl) C. S. 0. 245. • 

(A) Three printed copies of the hill must 
he lodged by the agent for tho hill with 
the principal assistant committee clerk, on 
the morning of the day on winch the bill 
is introduced into the Lords. 

(c) L. S. 0. 61, post. C. S, 0. 61 con- 
tains a similar provision as to hills brought 
from the Commons. As to deposit of 
the original plan, see L. 8. 0. 24 ; 0. S. 0. 
24. 

(d) Proprietors dissenting will he heard 
by the examiner on compliance with 
Standing Orders, on memorial deposited, 
with two copies, in the Mice of the Clerk 


of the Parliaments boinru noon of tho day 
preceding that appointed for the examina- 
tion ; or, on petition to the House, hy the 
( ommitteo. L. 8. 0. 74, 75, 103. , 

(r) L. 8. U. 62. This is known as the 
■\VhamcUHe Order, and 0. S. 0. 62, with 
the exception of tho last paragraph, is 
identical therewith. A railway company 
cannot hind themselves hy covenant not 
to ojiposo a hill which, il passed, would 
ibprivo tho shareholders of the protection 
afforded hy this order. Mansell v. Mid- 
land (treat Western (of Inland) 11. On., 
32 L. .T. (ChTin.) 513 : 1 Ilemm. & Mill. 
130. , 
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?. Trrvrwpfm m \ g 0 f ar ^ the bill relates to a separate undertaking as distinct 

tluough I/ntla, \ ' 1 “ 

- from the general undertaking, separate meetings of the 

proprietors of the company and of the separate under- 
taking. 

Bin promote by Similarly, in the case of a bill brought from the House of Oom- 
iMiiy"n.rXio- mons in which (1) provisions have been inserted in that House, em- 
Umuuumq must powering the promoters, being a company already incorporated, to 
mitlcd to sluip. execute, undertake or contribute towards any work other than that 
S ' for which it was originally established, or to confer powers of sale, 

lease* entry into a "working agreement, amalgamation, purchase, 
abandonment or dissolution ; or (2) in whioh any such provisions 
originally contained in the bill have been materially altered in the 
House of Commons ; or (3) in which any such powers are conferied 
on any company not being the promoters of the bill, the examiner 
has to report “ as to compliance or non-compliance with the following 
order ” — which order prescribes the submission of the bill to a meet- 
ing of proprietors in torms precisely identical with those of Order 62, 
above referred to (/). 

The consent of directors named in the bill must be proved before 
# the examiuers (g). m 

Let us now procoed to trace the bill through ttie House of Lords. 

No petition It is not nocessary to present to the llouse of Lords any petition 
f or i eavQ to bring in a railway bill sent up from the Commons ( h ). 

By the practice of the House of Lords, copies of the bill as 
originally introduced, and also os proposed to be submitted to the 
committee on the full in the Commons, arc laid before the Chairman 
of the Lords’ Committees and his Counsel, so that a simultaneous 


examination of the bill is proceeding in both Houses. This course 
onables the promoters to embody amendments suggested in the Lords 
before the bill has passed the Commons, and greatly facilitates the 
passage of tho bilk through the Lords. 

leadiuq. When the hill is introduced into the Lords, it is read a first time ; 
and not.lator than two days after tho bill is read a first time, a copy 
of the bill as brought into the Lords must bo deposited at the office 
of tho Board of Trade (i). •. 

If any alteration lias been made in tho Commons “ in any work 
authorized by tho bill,” proof must bo given before* the Examiners 
that a plan and section of the alteration has been doposited in the 
office of tho Clerk of the Parliaments, and with the clerks of the 
peace ; that a copy of the plan has been deposited with the parish 


(/) L. S. O. 61. The corresponding signatures only require to bo proved in the 

Commons Older is C. 8. 0. 64. second House. 

{<)) L S. 0 68 ; C. S. (7. 68. Under (A) See L. S.O. 148. 149. 

these orcU'is it will bo obscivfl that the (*) L. S, 0. *0 ;*C S. 0. 60, 

i • 
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clerks two weeks before the introduction of the bill into the House of 
Lords, that the intention to make the alteration has been advertised, 
and that application has been made to, and the consent obtained of, 
owners, &c. to the making of the alteration (&). 

Every railway bill brought from the Commons is after the first 
reading referred to tho Examiners, before whom compliance with such Hummer. 
Standing Orders as have not hoen previously inquired into must bo 
proved. The Examiner must give at least two clear days’ notice of 
the day on which tho bill will be examined. Memorials complaiuing 
of non-compliance with Standing Orders must be deposited Jin the 
office of the Clerk of the Parliaments, with two copies thereof, 
before noon of tho day preceding that appointed for tho examination 
of tho bill ( l ). 

The Examiner certifies as to whether or not the Standing Orders 
have been complied with, and makes a special report if necessary (hi,). 

The Standing Orders Committee (which 4s appointed at tho com- 
mencement of every Session, and consists of forty LordH, besides the 
Chairman of Committees, who is always Chairman of Standing 
Orders Committee, three of whom aro a quorum) reports to the 
House whether the Standing Orders ought of ought not to be dis- 
pensed with, and *n tho case of a special report of tho Examiner, 
whether or not they have boon complied with, or whether they 
should be dispensed with (a). * 

No petition against the bill will bo received unlesia"it be deposited 
in the Private Bill Office before 3 pan. on or before the seventh day 
after the day on which such bill has been read a*second (o) time ( />). 

The bill will not be read a second time earlier than the fourth day second tuiiim;. 
nor later than the seventh day after the first reading, unless the 
Examiners have certified that the Standing Orders have not boon 
complied with, in which case the second reading is not later than the 
second day on which the House shall sit after the report from tho 
Standing Orders Committee allowing tho bill to proceed has been 
laid on the table of the House (</). 

Moreover, no bill which proposes to increase maximum rates may inn rise or ram, 
ho read a second time until *a report from tho Board of Trade on the Ij - a °- ,|ft 
subject has been laid on tho table of the House (r). 

The second* reading, as in the Commons, affirms the principle of 
tho bill, subject to proof of the preamble before the committee, aud 
is immediately followed by the commitment. If opposed, it is referred commitment 


(l) L. S. O. 61. 

(/) L 8. 0. 75. 

(m) L. H. 0. 76, 78. 

(a) L. S. 0. 80—85, and wo ib. as to 
proceedings before Standing Orders Com- 
mittee. • * 


(o) Or first time if the bill be brought 
„ up from tho Commons ; L S. 0. 93. 

* (p) Jj. S. 0. 92. 

(g> L. S. 0. 91. 

(/) L. S,«0. 90. 


o 2 
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CHAP. I.— THE FORMATION OF RAILWAY COMPANIES. 


to a select committee of five Lords. The proceedings before the com- 
mittee are similar to those adopted in the Commons. 

In addition to tho general inquiries before the committee, they are 
ordcrod to observe that particular provisions are inserted for restrict- 
ing loans or mortgages, for maintaining the levels of roads, and for 
restraining the crossing of roads on a level. They are also required 
to observe the same rales and introduce the same clauses and pro- 
visions as in the Commons, relative to the non-payment of interest 
on calls or deposits out of capital, and the financial arrangements of 
companies in cases of •purchase and amalgamation («). These pro- 
visions, however, being included in the bill as brought from the 
Commons, need not be further noticed here. It is also required that 
in every railway bill the following clauso be inserted : — 

Tho directors appointed by this act shall continue in office until the first 
ordinary meeting to ba hold aftor the passing of the act, and at such meeting the 
shareholders presont, personally or by proxy, may eithor continue in office the 
directors appointed by this aot, or any number of them, or may elect a new body 
of directors, or directors to supply the places of those not continued in office, the 
directors appointed by tins act being eligible as members of such new body (t). 

Any report on tho bill by a public department is referred to the 
committee on the bill (u). r 

If any amendments havo been made iif committee, the bill must 
be reprinted as amended previously to tho third reading, unless the 
Chairman of t fee Committee certify that the reprinting is unneces- 
sary (.«) ; and a copy of the bill as amended must bo deposited in the 
office of the Board flf Trade three days before the third reading. 
Proof of compliance with this order is given by depositing a certificate 
from the said Board in the Private Bill Office (?y). The Chairman 
of Committees may, if he think fit, propose to the House that any 
railway bill shall, after it has boon reported, be committed to a com- 
miltoo of the whole House, hi which case such bill, printed as 
reported* must be delivered by tho promoters to tho Lords at least 
two <lays before the day for which it is committed (5). No amend- 
ment can be moved on the report or on tho third reading, unless the 
same has been submitted to the Chairman of Committees, and, unless 
ho considers the amendments verbal, printed copies thereof deposited 
with # the Clerk of the Parliaments, one clear day at lea^t prior to the 
report or third reading (a). 

The bill is now read a third time, and is ready to receive the 
"Royal Assent, 


(0 L. a 0. 108-129. 
(0 l. a. 0 . i;so 
(a) L. a. 0. 106. 

(a.) L, a. 0. 345. 


Uf) L. a 0. 113. 

( 3 ) L. S. 0. 112. 
(«) L. S. 0. 144. 

• • 
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4. On Oo8i8 incurred in Parliament and Taxation of Coats (&). 

The payment of costs incurred in Parliament is chiefly regulated 
by the Act 28 & 29 Viet. c. 27, which is printed in Vol. II. 
The effect of this Aqt is that, when a committee report “ Preamble 
not proved,” the costs fall upon the promoters of the bill, but that 
when a committee report unanimously “ Opposition unfounded,” the 
costs fall upon the opponents. It is expresdy provided, however, 
by s. 2 that "no landowner who bund fide nt his own sole risk and 
charges opposes a bill which proposes to take fyiy portion of the said 
petitioner’s property for the purposes of the bill shall be liable to any 
costs in respect of his opposition to such bill.” 

A tenaut for life cannot charge tbe costs of opposing, much less of 
promoting, any bill, upon the settled estate; all such costs must 
come out of his own pockets (e). 

The bills of costs of Parliamentary agentt, solicitors and others, in 
respect of railway bills and expenses incurred in complying with tin*, 
Standing Orders, and in preparing, bringing hf, and carrying such 
bills through, or in opposing the same, in either House of Parlia- 
ment, are subject to certain statutory regulations. ^ The stat. 10 dfc 1 1 
Viet. c. 69, regulStes the taxation of such bills in the House of 
Commons, and the 12 & Hi Viet. c. 78, in the House of Lords (d). 
The following ls a brief summary of the contents of these statutes, 
which repealed the former statutes relating to tho taxation of costs 
in Parliament (<p). Costs incurred in the House of Commons (/) or 
tho House of Lords (g) cannot be recovorod action, until one 
month after a signed bill of costs has been sent or delivered to tho 
party charged. But a judge may dispense with such month’s notice, 
upon proof that the party charged is about to quit the United 
Kingdom. The Speaker of the House of Commons (ft), and tho 
Clerk of the Parliaments, or in his absence the Clerk Assistant of 
the House of Lords (i), appoint the taxing officers in the respective 
Houses. 

The Speaker of the House of Commons (/>’) and tho Clerk of the 
Parliaments, or his Assistant in tho House of Lords (?), may from 


(b) Sco "Webster's Parliamentary Costs. 
As to costs awantyl by ft committee of 
either llouso, see 28 & 2!) Viet. r. 27, 
vol. 2 ; and as to costs awarded by the 
Court of Refciccs, sec 30 k 81 Viet. c. 180, 
vol. II . Costs rukl iug to railway bills ai o 
taxed during the session nnd on mid ufltr 
the third Monday iu November. See Ap- 
pendix to L. S. 0. 

(e) See Earl of Jiirkthyi > Will, L, K. 
10 Ch. 56. 

(d) See voL II. for both statutes. 

(r) 6 Geo. 4, o. 123*iu*tlio Commons ; 
7 K 8 Geo. 4, c. 64, iu the Lords. 


(/) 10 A 11 Viet. e. 65, s. 2, post, Ap- 
pendix. * 

(<l) 12 & 13 Viet, c. 78, s, 2. 

(/f) 10 k 11 Viet. p. 69, s. !$. 

(0 12 A 13 Viet. e. 78, b. 8. 

(k) 10 & 11 Viet. c. 69, s. 4 to 7, post, 
vol II. By a icsolntion of 10th February, 
180 1, the Speaker was rei[uested to revise 
Jhe list oi plunges tor r.irliamonUiy 
agents, solicitors and others, with a view 
es|K'umlljr to the reduction of the charges 
allowed for cbpies of documents. 

(/} 12 £ 13 Viet. c. 78, s. 4 to 7, poM, 
vol. II. * 
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4 . Taxation of 
Costs. 




timo to time prepare lists of charges to bo allowed upon taxation of 
bills of costs in their respective Houses (m), and the taxing officer 
may examine parties and witnesses upon oath, and call for the pro- 
duction of books or writings in the hands of any party to such 
taxation, and the taxing officer may also receiv'e fees for his services, 
and award tho costs of the taxation against either party thereto, as ho 
may think fit. 

Upon the application of any party, upon whom a demand of Par- 
liamentary costs incurred in the Commons ( n ), or in the Lords (o), 
has been made, or updn the application of the party sending in such 
demand of costs, the taxing officers, upon receiving a true copy of the 
bill, which shall have been duly delivered as aforesaid, must proceed 
to tax and settle the same, and in the absence of either party they 
may proceed ea) parte; and actions brought to recover the bill 
pending the taxation must be stayed until the amount of the bill 
has been duly certified 1?y the Speaker, or Clerk of the Parliaments, 
or Clerk’s Assistant^ But no application to tax can be entertained 
by the taxing officers, after a verdict has been obtained for the 
recovery of the bill of costs, or after the expiration of six months 
after the bill shall have been delivered : although in the latter case, 
upon a report of special circumstances, w the taxing officer may he 
directed to tax the bill. # 

The taxing officer, on the direction of either party, is required to 
report to the Speaker of the Commons (p) } or to the Clerk of the 
Parliaments, or his ^Assistant in the House of Lords (q), respecting 
the amount of the taxation and the costs thereof, and within twenty- 
one days either party may complain of tho report, and the Speaker, 
or Clerk of the Parliaments, or his Assistant, as the case may be, 
may require a further report from tho taxing officer : and when the 
matters have been finally disposed of, a certificate is issued of the 
amount ascertained to be due, which is binding and conclusive on the 
parties^ and in any action or other proceeding brought for the 
recovery af tho amount so certified, the certificate has the effect of a 
warrant of attorney to confess judgment ; but it is provided that if 
the defendant in any action shall have pleaded that he is not liable to 
tho payment of tho said costs, the certificate shall be conclusive as 
to tho amount thereof which shall be payable by sftcli defendant, 
only in case tho plaintiff shall in such action recover the same (r). 

(w) For tables now (fur .Session of 1589) enable partieB charged with Par liamen tary 
ill force, suevol. II. costs to deny their liability to pay them. 

(?i) 10 & 11 Viet. c. 69, s, 8. Soe a similar provision in 6 & 7 Viet. o. 73, 

(o) 12 At 13 Viet. c. 78, s. 8. s. 43, whore parlies are allowed to dispato 

(p) 10 & 11 Viet. c. 69, s. i6. the retainer, after the costs have been 

(?) 12 & 13 Viet. c. 78, a. 9. taxed in the corfmom law courts. 

(r) The object of this yipmo it, to r 
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If any bill of costs in cither House of Parliament comprises any 
charges incurred in respect of a private hill, but not taxable by the 
act, in pursuance whereof such bill may come to bo taxed, the taxing 
officer of the House of Lords, or of the House of Commons, as the 
case may be, may tax such costs himself, or request the taxing officer 
of the other House of Parliament, or tho proper officer of any other 
Court, to assist him in taxing any part of such bill ; aud tho officer 
so requested to tax has the same power, and may receive the same 
fees, as upon a reference from tho Court of which lie is such officer, 
and the report and certificate shall iuclude the* amount of such last,- 
mentioned foes and expenses. And, lastly, the taxing-master of 
either House of Parliament may tuko an account between the parties 
to any taxation of all sums of money paid or received in respect of 
any bill of costa, which is the subject of taxation («). 


(») 12 & 13 Viet. c. n, 68. 10, 11, 12 -post, voL II. 
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• l. The Consolidation AcU. 

The railways established in tliis kingdom are, ii^tlie theory of the 
law, public highways, like the ancient roads which they have almost 
superseded (<t). Their origin is, however, different, for these modern 
roads have been formed by private enterprise alone (6), and their 
management is%itrusted, by the Legislature, to joint-stock companies 
whose powers are derived from Acts of Parliament, obtained, as we 
have seen, for the purpose of establishing each particular line of rail- 
way. When the earliest railways were marie, each act was, like the 
old turnpike special acts, complete in itself, and contained the 
necessary powers for making, maintaining and managing the par- 
ticular railway. It was afterwards thought desirable, "as well for 
the purpose of avoiding the necessity of repeating” the necessary 
• provisions, as for ensuring greater uniformity in the provisions 
themselves,” that one code should, us far as it was practicable, be 
applicable to all such undertakings. This was carried into effect by 
certain Acts of Parliament passed in 11345 ; and, as many of the 
earlier companies have been brought under this code, upon their 
subsequent applications for further powers from Parliament, it may 
bo said that the greater number of existing companies are subject to 
its provisions as contained in these acts. They are three in number : 
The Companies Clauses Consolidation Act, 1845; The Lands Clauses 


(a) Sot* eh. xii., sec. 1, post. r tin* Midland Great Western Railway in 

(b) Rut by 12 & 13 Yict, r. (52, half a Ireland. Seo also tho Railway Companies 
million sterling was advanced, by way of (Ireland) Temporaiy Advances Acts, 1860, 
loan out of the consolidated imnl to nml.e 1807, and 1868, * e 

r 
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Consolidation Act, 1845 ; and tho Railway Clauses Consolidation 
Act, 1 845. Additional acts of a similar nature arc, The Companies 
Clauses Act, 1803 ; Tlie Companies Clauses Act, lHfif); The Lands 
Clauses Act, 1800 j and Tho Railways Clauses Act, 1803. 

The Companies Clauses Consolidation Act of 18*45 (8 Viet. c. 16) 
is concerned with the distribution of capital into shams (ss.(i — 13), tho 
transfer and forfeiture of shares (ss. 1*4 — 37). the borrowing of money 
on mortgage or bond (ss. 38—55), the exorcise of the right of voting 
by shareholders (ss. (JO— 80), tin* appointment, powers and liabilities 
of directors (ss. Si — 100), and the declaration of dividends (ss. ISO- 
123). The Companies Clauses Act of 1863 (20 & 27 Viet. c. 118), 
relates to tho cancellation and surrender of shares (Pt. I. ss. 3 — U), 
and to the creation of additional capital and debenture stock (Pt. II. 
ss. 12 — 21 ; Pt. Ttl. ss. 22 — 35). And tho Companies Clauses Act 
of 1869 (32 & S3 Viet. c. 48) amended that of 18IJ3 as to the raising 
of debenture stock (c). • 

The Lands Clauses Consolidation Act of 1845 (8 Yict.c. 18) relates 
to the purchase of land by agreement and unCur tho compulsory 
powers (ss. G — 68), tho application of compensation money (ss. 69 — 
80), the entry upon lands by the company (ss. *8^—92), the sale of 
superfluous land (ss. 127 — 129), and similar matters. The Lands 
Clauses Act of 1860 (23 & 24 Viet. c. 100) amended that of 1845 as 
to the purchase of land by a rent-charge. And the Lands Clauses 
Act of 18G9 (32 & 33 Viot. c. 18) furthor amended the Act of 1845 
as to taxation of costs in arbitrations. 

The Railways Clauses Consolidation Act of f^45 (8 Viet. c. 20) 
is concerned -with the construction of tho railway (ss. 6 — 29), the 
crossing of roads (ss. 46 — 67), the construction of accommodation 
works (ss. 68 — 75), the working of mines (ss. 77—85), and the 
carrying of passengers and goods and tho taking of tolls (ss. 86 — 
107). The Railways Clauses Act of 1863 (26 & 27 Viet. c. 92) relates 
to level crossings (ss. 5— 8), tho management of junctions (&s. 9-—12), 
the protection of navigation (ss. 13 — 19), working agreement^ (ss. 22 
— 29), exercise of powers as to steam vessels (ss. 30—35), and amal- 
gamation (ss. 36 — 55). • 

As the titles of these acts indicate, they rolato to three principal 
objects (d) ; — l*Thc constitution of Railway Companies, and tboir 

(<•) The amendments, however, had been neither tho Companies Clauses Act of I860, 
anticipated, so far as railway companies nor the Lands Clauses Act of 1800 or 18G9, 
were concerned, by ss 27- 30 oi the Rail- mo “ Consolidation Claim Acts” m the 
way Companies Ait, 1867, 80 & 31 Viet, same sense as tho others ain. There is 
c. 127. this difference between the Acts of 1845 

(<i) The Lands and Companies Clauses and those of 1863, that whereas the Acts 
Acts are applicable to Companies esta- of 1815 arc incorporated with the special 
blished for other public undertakings as acts, except ah expressly varied (h. 1), the 
well as railways. It urfl if* observed that Ads »f llgiiS leipnre a particular clause 


IVmjisnlPs 
Clame. A»*t«. 


Liml. Clauses 
Aits. 


•s 


RailmjiCnUHN 

Arts. 



26 CHAP. II. — THE CONSTITUTION OF RAILWAY COMPANIES. 

*■ powers. 2. The rights of shareholders and others, who invest the 

necessary capital, and thus enable the directors to carry on the 
business of the company. 3. The powers of the company — to tako 
and purchase lands for the purpose of constructing the railway, and 
works connected therewith. It is, therefore, proposed to treat, in 
order, on these three subjects, reserving for separate consideration 
any other branchos of our inquiry which may be deserving of notice. 

But before we proceed with this investigation, it may be useful to 
give a summary of the contents of a Railway Act, as it is usually 
framed since the Consolidation Acts have come into operation. 


The Special 
Art. 


2. Usual Provisions o, 


Acts. 


Usual contents 
of oiicci.il act 


Each particular railway act is called “ the special act ” (e). The 
special act, after reciting in preamble that the formation of the 
proposed railway would* b& of great public advantage, proceeds to 
o!SXS«lI nf iucol 'P orate (/) the^thr^ Consolidation Acts of 1845 before referred 
to, and otliej: acts of a similar nature, save as to such parts thereof as 
may be modified by^ Jj r bo inconsistent with, the provisions of the 
special act The* act then incorporates A. B w C. D., E. F., and 
“all other personsj^ho have subscribe*} or shall subscribe to the 
underfcaking^-ag7 t corporate, with perpetual succession, with 
P°W31- r to purchase and hold lands, within the restrictions therein and 
""in the Consolidation Acts contained. The amount of the capital to be 
raised is then declared, and the mode of making the calls prescribed. 

( Li, jiHmi utility It is also provided that no shareholder of the company shall be liable 
for, or charged with, the payment of any debt or demand due from 
the company beyond the extent of bis share in the capital of the 
company not then paid np ; and limited powers are given to raise 
money on mortgage or on bond, providod a certain specified amount 
of the capital bo Subscribed and paid up. The number and qualifica- 
tion uf directors is prescribed, and sometimes a power of removal 
for misponduct is given. The first directors of the company are 
appointed by name “ to continue in office until the first ordinary 
meeting held after the passing of tfic act.” The company arc 
empowered, by exercising the powers in the statute, to make and 
maintain the railway and works, on the lands delineated and de- 
scribed in the parliamentary plans and book of reference, and the 
line of the railway is pointed out. Any special provisions arc then 
inserted. The quantity of land which may be taken for extraor- 
dinary purposes is defined, and, also the period within which lands 


l)Iiw Lnii 


cacti special act to m umnpliili the iurovpo- (e) See 8 Viet. c. 16, s, 2. 

ration. Sou the opening section of each (/) This is pu^i, but quite unnecessary. 

Part of those Acts tespectiveljv See noto (d), supra. 



SECT. 2. — THE StECIAt ACT. 


27 


are to be purchased. A certain time, very seldom exceeding five of 

years (g), is prescribed for the completion of the railway, The tolls Toils, 
which may be taken are then specified, and a maximum rate of 
charges, for passengers and goods, is inserted. A power enabling the 
company to lease or sell the railway is sometimes added. 

It is invariably provided, in conformity with the standing orders (h), jnjngiwwwr 
that the provisions of all existing or future general railway acts shall fa 
be in force in respect to the railway and company. 

The 65th section of the Companies Clauses Act directs that the (lists of RpMlilI 
capital of the company “ shall bo applied, firstly* in paying the rsosts a0< ‘ 
and expenses incurred in obtaining the special act.” In addition to 
this, the special act itself almost always contains a clause that "all 
costs and charges of and incident to the preparing for, obtaining and 
passing the act, or otherwise in relation thereto,” shall be borne by 
the company. But the effect of such a clause may be avoided l>y 
special agreement (i), if there be ample cadence of it, and if the 
agreement has been made with the promoters as agents for the com- 
pany, that the company when incorporated shalfnot bc^ liable. An 
agreement with individual promoters for their own protection is not 
sufficient to avoid the effect of the clause (/>•). Inhere six railways, % 
parts of a systom, were projected by the same person, and an act was 
obtained authorizing the construction of two only, and providing that 
the costs of the act and "incidental and preparatory thereto” should 
be paid by the company, it was held that the costs incurred in rela- 
tion to tho other four railways were payable by the company (l). But 
monoy agreed to be paid to a landowner to withdraw opposition to 
tho bill is no part of the costs of tho special act (to). A clerk to a 
promoter, who has looked only to the promoters for payment, cannot 
claim against the company ; he must claim against tho promoters, 
and they against the company (w). 

As soon as the special act is obtained, the money deposited in the withdrawal of 
Bank of England, in pursuance of the Standing Orders in Pailia- 
ment, may be withdrawn, on the petition of the parties in whose 

name the money is standing (o), subject, nevertheless, to the im- 

• 

(g) See L. S. O, 107, by which tho period V.-O. As to costs whore a railway has 
for the completion of a railway “ .shall not been abandoned, see ib. and L H., 10 Eq. 

cxcood, in the case*of a new railway, live 613 ; lie Kensington (station Ad, L. r lb, 

J roars, and in the caso of extension of timu 20 Eq. 197. _ 

or the completion of any railway, three (?) Itc Tilleard, 32 L. J., Ch. 156, 
years.” 174 j 8 L. T. 587. 

(7t) 0. S. 0. 169; L. fcl. 0. 132, post, (m) Shrewsbury (Em-? of) v. North Staf- 
vol. II. fardshire R. Go., L. R. 1. Eq. 593 ; 35 

(j) Savin y. Huylakc R. Co., 35 L. J., L. J., Ch. 150, 17 i. 

Ex. 52 ; L. R., 1 Ex. 9 ; 4 n. & C. 67 ; ■ («) Kent Tramways Co., in re (C. A.), 

Burden v. Jli/ocr Fergus Navigation. Co., L. R. 12 (Jh. D. 312. 

2 lr. R., C. L. 13. (0 Soo 9 $c 10 Viet. c. 20, and cases 

(I<) Re Brampton <Ss,Loggtoum R. Co., thereon, p. 8, ante. The petition is pre- 
L jt., 10 Ch. App. 177 ; affirming Bacon, seated o the tllhanceiy Division of the 
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2. The Special 
AH. 


Access to special 
act. 


3. Ifeetinqs nf 
SharrMln-,. 


Ordinary meet- 
ings. 

0. C. Act. H.J56. 


Extraordinary 

meetings. 


portant clauses inserted in pursuance of the Standing Orders, which 
provide for the impounding of the deposit as a security for the com- 
pletion of the? line, and the application of it in compensation to 
parties injured by the line not being completed within the time 
limited. 

The Railways Clauses Consolidation Act (sect. 162), requires each 
company to keep a Queen’s printer’s copy of their special act at then- 
head office, and also to deposit copies with tho clerks of the peace 
of the several counties into which the works extend. The penalty 
on the company for not depositing such copies is 20 l. and 51. for each 
day afterwards, and tho clerks of the peace are bound to permit per- 
sons interested to inspect and copy the acts under penalties set forth 
in 7 Will. 4 & 1 Viet. c. 83. An exactly similar provision is con- 
tained in the Companies Clauses Consolidation Act (sect. 161), and in 
the Land Clauses Consolidation Act, (sect. 150). 


• 3. Meetings of Shareholders. 

• 

The Companies Clauses Consolidation Act, 1845 ( 23 ), provides that 
two meetings of Shareholders, called “ ordinary meetings!' shall be 
held every year : (Sect. G6 (q).) And no matters, except such as are 
appointed to be dono at an ordinary meeting, may be tran- acted, 
unless special notice of *such matters have been given in the adver- 
tisement convening such meeting : (Sect. G7.) Every general meet- 
ing of shareholders other than an ordinary meeting, is called "an 
extraordinary meeting ,” and may be convened by the directors as 
they think fit : (Sect. 68.) But only such business as was men- 
tioned in the notice which convened the meeting can be entered 
upon : (Sect. 69.) A certain number of shareholders (?*) may also 


High Court, and tlic <;ouit will order pay- 
ment to lx* made to the hankers of tho 
company, if .such ho the prayer of the peti- 
tion. E>' jmiic Wta vkk and Ltaminy- 
ton It. tV 10 81111. ill. Injunctions are 
sometimes granted to restrain parties from 
obtaining these deposits. See (Jits tendin'/. 
v. Tie Buryh, 15 L. J., Ch. 125 ; Gilbert x. 
(Joa/yer, 111 Jnr., Cli. 580 ; Guodmtni v. Ik 
Jkimmr, ibid. DOS. As to payment of 
deposit upon insolvency of company, we 
AV llradjont Tramways llo., 21 IV. It 
815. 

{]>) 8 Viet. c. 16. This mid all other 
statutes of importance noticed in the text 
are punted at length iuvol. II,, in chrono- 
logical order. 

(i{) "Where a company desiie to make 
new provisions or to alter any of tho pro- 
visions of their special net or of the 
Companies Glauses Consolidation Aet, 
1845, with respect to general i#eetings ol 


the company aud tin* exerciso of tho right 
of voting by shareholder**, they may obtain 
a certificate from the Board of Trade for 
that pm pose under the Railway Com- 
panies Powers Act, 180i, 27 & 28 Viet, 
e. 120. Keo tlm Regulation of Railways 
Act, 1808, 31 k 32 Viet. c. 110, s. 38, 
which section would seem to bo unaffected 
by the Powers Amendment Act of 1870, 
33 k 31 Viet. e. ] 0, on the principle applied 
in Hey. v. Smith, Ijt R. 8 Q. B. 146, 
that where of three successive statutes the 
second incorporates the first, and the third 
repeals the first without reference to the 
second, the first remains hi full forco so far 
as tho socond is concerned. 

(c) If, from any circumstances an exact 
compliance with the terms of the statute is 
impossible, it seems that these and Bimilar 
provisions will be considered as directory 
only. Sec Finny. Jfarbottlc, 2 Hare, 406. 
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require an extraordinary meeting to bo bold, by sending a requisition 
to tbe directors, who are thereupon required to convene the meeting; 
or on their default, the reijuisitionists may call such meeting; 

(Sect. 70.) Fourteen days* (*) public notice, at the least, of all meet- 1 ^ io, ‘ rtf 
ings, ordinary and extraordinary, must be given in the form pro- 
scribed ; and overy notice of an extraordinary meeting, or of certain 
ordinary meetings particularly mentioned, must specify the purpose 
for which such mooting is called (/) : (Sect. 71.) 

The scope of these and other sections was much considered in Isle jJWw u f «tu. 
of Wight R. Go. v. Tub on Mill (u). In that ease certain share- 
holders called upon the directors to call an extraordinary meeting to " * l,f 
appoint a committee of inquiry, and to empower such committee to 
concentrate offices and do other things to rernovo any of the directors, 
and to elect others. The directors called a meeting to discuss only 
the appointment of a committee of inquiry, and a meeting being held 
accordingly (at which the requisitionists vforo not present), the 
appointment of a committee was nogatived. The requisitionists 
thereupon under Sects. 70 and 71 called an ext&ordinary meeting 
for the purposes stated in the original requisition. Kay, J., granted 
an injunction to prevent that meeting being held, J>ut the Court of 
Appeal unanimously and unhesitatingly dissolved it. In giving 
judgment, Cotton, L.J., observed : 

• 

It is a very strong thing indeed to prevent shareholders holding a 
meeting of the company when such a meeting is the only way in which they can 
interfere if the majority of them think that fcho eourse taken by the directors in 
a matter which is in iiitra vires of the directors is not for the benefit of the com- 
pany. The ground on which tho directors limited their notice was, that every- 
thing proposed by tho requisition beyond tho appointment of a eommittoo was 
illegal, and that, therefore, they wore justified m not calling a meeting for the 
purpose of considering it. Now, I am of opinion that, if tho object for which it is 
proposed to call a mooting is ono which can bo carried out in a legal way, thou, 
although the notice may be so expressed that resolutions following its precise 
terms would be illogal, it is not right for the directors to limit tho notico so as 
to prevent the mooting from entering into tho question simply bocanse the torrns 
of the notico could justify a resolution which would bo ultra vim. 

The Court also intimated that the removal and election o£ direc- 
tors would be within the powers of the meeting. All notices required 
by that or the special act to* be given by advertisement must be 
advertised in the prescribed newspaper, or, if no newspaper be pre- 
scribed, or if th^ prescribed newspaper cease to bo published, ill a 
newspaper circulating in the district within which the company’s 
principal place of business is situated (a?) : (Sect. 138.) To constitute Quorum. 

(s) This means “fourteen dear days." L. T., 132 ; 32 W. R. 297 C. A. 

See R. v. J. of Shropshire, 8 A, & E. 178 ; •(«) Ilid. 

R. v. Aberdarr Canal Co 14 Q. B. 851 j (®) For an instanco of a meeting in pur- 

Adey v. Sill, 4 C. B. 38. suance of an .advertisement being hold 

(tj Soe Me of Wight IL CL. v. Ttihour * invalid, bco Swansea Dock Co. v. Levies,, 

din, J5 Oh. D. 320 ; 53 L. J., Oh. 353 ; 50 20 L. ,T., E* 447. 
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a meeting (whether ordinary or extraordinary) there must be pre- 
sent 'personally or by proxy, the prescribed quorum ; and if no 
quorum be prescribed in the special act, then shareholders holding, 
in the aggregate, not less than one-twentieth of the capital of the 
company, and being in number not less than one for every five 
hundred pounds of such required proportion of capital, unless such 
number would be moro than twenty, in which case twenty share- 
holders, holding not less than one-twentieth of the capital of the 
company, form the quorum. And if, within one hour, the quorum 
be^ot present, no business, except declaring a dividend, can be trans- 
acted, and such meeting must (except it be to appoint directors) be 
held to be adjourned sine die : (Sect. 72.) The act provides for the 
appointment of the chairman at all meetings: (Sect. 73.) The 
shareholders at any meeting can proceed only with respect to the 
matters for which themeati'ng was convened, and such meeting may 
be adjburnedLj^ST/ft.) 

At aJLg^neral meetings, every shareholder may vote according to 
tlnvprescribed scalh of voting ; and if no scale shall be prescribed by 
the special act, every shareholder has one vote for every share up to 
ton, and an additional vote for every five shares beyond the first ten 
shares, and an additional vote for every ten shares held by him, beyond 
the first hundred shares, if ho has paid up all calls on the shares held 
by him : (Sect. 75.) Votes may be given personally, or by proxies, 
being sharcllblders, and a form of proxy is given in the act (y). The 
chairman of the meeting has a casting vote, if there be an equality 
of votes : (8 Vict. # c. 16, s. 7G.) Instruments (z) appointing a proxy 
must bo transmitted to tho secretary before the prescribed period, 
and, if no period bo prescribed, forty-eight hours before the meeting 
is hold : (Sect. 77.) If shares are held jointly the person whose name 
stands first in tho register of shareholders is entitled to vote : (Sect. 
78.) Tho committees of lunatics and the guardians of minors may 
vote,* (Sect. 79.) Whenever a particular majority of votes is required, 
such majority need only be proved in tho event of a poll ; in other 
cases a declaration of tho chairman and an entry made in the book 
of proceedings is sufficient : (Sect. 80.)' 

It has long been a common practice for secretaries of companies to 
transmit stamped proxy papers to shareholders filled up with the 
names of proposed proxies, by signing which shareholders may concur 


(y) Si*e Schedule {F. ) of the act. 

( 2 ) These instruments are liable to il 
stamp duty. See Stamp Act, 1870, 33 k 
31 Viet. c. 97, as amended, hy -H Vi«t. 
c. 1, s. 4, the ollect of which enactments 
is that proxy-papers are subject to a duty 
of one penny, that they are confined to one 
meeting, and ore void if unstamped. The 


Inland Rovenne Repeal Act, S3 & 34 Viet, 
c. 99, repealed the previous legislation on 
the subject, which, howevor, did not mate- 
lially vary from the present law, Bxcopt that 
the present law allows a plurality of 

e 'oxies. Soo Griffith’s Stamp Duties 

igost, 7th c<^ 1^74, p. 82, 
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in a policy recommended by the Board of Directors. Such a practico 
is clearly liable to abuse. And it has boon hold that tho funds of 
the company cannot be legally used in printing or sending out such 
proxy papers (a) ; and Standing Orders of both Houses of Parliament 
with reference to consents to extension bills forbids the sending out 
of stamped proxies, and the expenditure of tho funds of companies 
thereupon (6). 

Wo now procoed to show how the Board of Directors is con- 
stituted. 


4. The Appointment oj Director h, and their Medimjs. 

The special act namos the first Board of Directors, providing that 
they shall continue in office until tho first ordinary meeting held 
aftor tho passing of the act (o), anil proscribes the number which 
shall be from time to time appointed by tho shareholders : and some- 
times the shareholders are authorized to incrqfbso or reduce tho 
number of directors. The Companies Clauses Consolidation Act 
1845 (cZ), contains tho following provisions as tg the appointment of 
directors : • • 

The number must be the«prcscribed number : (S Viet. c. 1G, s. 81.) 
But they may be increased or reduced, at g general meeting of the 
company, if the special act authorizes such a proceeding : (Sect. 82.) 
The directors appointed by the spocial act continue in office until 
the first ordinary meeting in the year next aftqr the special act is 
passed: at that meeting the shareholders elect the directors, the 
directors appointed by the special act being eligible to be re- 
appointed. At the first ordinary meeting, held every year after- 
wards, the places of retiring directors aro in like manner supplied : 
(Sect. 83.) If, at any meeting for the election of directors, the 
prescribed quorum of shareholders be not present, {ho meeting stands 
adjourned to the following day j and if, at the adjourned meeting, 
such prescribed quorum be not present, the existing directors con- 
tinue in office till the first ordinary meeting of tho following yoar : 
(Sect. 84.) A director must he a shareholder, and hold the pre- 
scribed number (if any) of shares (e) ; and he may not hold or accept 
any office or 'place of trust or profit under the company, of be 

(a) Studded v. Grosvcnm', L. R. 33 Oh. shares up to tho proscribed number, both 
D. 528 ; 55 L. J. Cli. 889 j 65 L. T. 171 ; oil seii'e facias, Portal v. Evrncns (0. A.), 
34 W. R. 754. L. R., 1 C. F. D. 864 ; and as a contribu- 

te) 0. S. 0. 62, 61 j L. S. 0. 62, 64, tnry, Kincaul's ease, L. JL, 11 Kf{. 193, 
post, vol. II. sulthough no shares may have been allotted 

(e) L. S. 0. 130. to him. An elected director would not 

W) 8 Viol. o. 16. seem to Ik* thus liable. See Jermeds case, 

(a) A director, nomntged as such by L. 1L, 7 Ch. D. 132, and cases, arising out 
the special act, is liable iu respect of his of the Companies Act, there cited. 


4. Director*, 


Th<> appointment 
of diwutoN. 
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interested in any contract : (Sect. 85.) If lie does, or if, in any 
manner, he participates in the profits of any work to be done for the 
company, or ceases to hold shares in the company, he ceases to 
be a director, and his place is declared vacant: (Sect. 86.) If a 
director contravenes this provision, the contract cannot be enforced 
against the company. This was decided — upon general principles — 
not upon the construction of the section— by the House of Lords in 
Aberdeen 22. Go. v. Blaihie (/); and by the operation of tho Judi- 
cature Act (g), the important doctrine, that a director is a trustee, 
and «n therefore take no benefit from, a contract with his centnw qua 
trustent, which was formerly recognized by Courts of Equity only, 
and not by Courts of Law (h), now has a general effect. Tho 
inability to enforce the contract will affect the assign oes of the 
director (i). 

It seems that tho 86th section applies only to contracts made with 
the company in the execution of its enterprise, so that a director of 
a company may be also its banker (k), although on the principlo of 
Aberdeen R h Go. v. Blaihie, he could make no profit out of his 
banking transactions with the company. But the disqualification as 
to contracts does not extend to contracts made wjth an incorporated 
joint-stock company, of which the director is a member, except that 
such director cannot vote on any question of contract with such joint- 
stock company: (8 Viet. c. ] G, s. 87.) 

The directors retire from office at tho times and in the proportions 
prescribed in the special act; andif.no number be prescribed, one- 
third at the end of the first year, one other third the second year, and 
the remaining third tho third year, the rotation being determined by 
ballot; but retiring directors are eligible to be re-elected : (Sect. 88.) 
If a director dies, resigns, becomes disqualified or incompetent (2), 
or ceases to be a director by any other cause than by going out by 
rotation, the remaining directors may elect a shareholder to supply 
his place: (Soct. 80) or tho election may be by the shareholders 
either at^ui ordinary or extraordinary meeting (in). By the express 
terms of sect. 91 tlio removal of directors can be accomplished only 
at a general meeting. * 

Bankruptcy is a disqualification for a directorship by the com- 
bined effect of s. 50, par. 3, and s. 55 of tho Bankruptcy Act, 

(/) 1 Macq. 461 ; 23 L. T., 0 S. 315. (I) Shtffild and Manchester JR. Co. v. 

See also Imjxriul Mmantlle Gudit Asia- TVotxkod, 7 M. & W. 574, 
elation v. Colcnan, L. 11., 6 II. 1. 169. (/) Person-, huldiiift oiolisiuBtical offices 

(?) 36 & 37 Viet. c. 66, s. 25, sub-s. 11. are forbidden by 4 Viet. c. 14, to act as 
(h) Foster r. Qyjot d It. Co., 13 C. 15. r duectors. 

200 ; 22 L. .1., C. r. 99. (»>) KeeJs Ic oj Wight JR. Co. v. Tnhour- 

(0 Flanagan v. Great Weston Jt. Co., din, 50 L. T. 132. 

L. It., 7 Eq. 116 ; 38 L. J., Ch. 117. * e 
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1883 (a), and of the 85th section of tho Companies Clauses Act, l>y 
which a director must be a , shareholder. But it has been held that 
if a director holds shares iu trust for his company in another railway 
company, although without the authority of an Act of Parliament, 
the shares will not pass to tho assignees under tho order and disposi- 
tion clause, and the baukrupt director will bo ordered by lln* Court 
to transfer the shares as his company may direct {<»). 

If the shareholders neglect to elect the full number of directors vaeineie, in tim 

® > fluctiuti. 

which the special act requires, it seems that a tnainlannii would lie to 
c nnpel an election ( p ) ; but, with respect to th<? occasional vaca-rsivs 
occasioned by any oth *r cause than by going out of office by rotation, 
it is iu the option of tho remaining directors whether they will fill up 
such vacancies or not. Whore a railway act provided that the 
business of tho company should bo carried on under the management 
of twelve directors, aud tint when auy director should die or resign, 
or become disqualified or incompetent to aet,*it should be lawful for 
the remaining directors to elect some other proprietor duly qualified 
in his place : the Court of Common Pleas decided! that the act did 
not require that there should be always twelve directors, and that tho 
power of re-election was not compulsory upon tho renaming directors. „ 

If the directors were of opiuion that their number was not sufficient 
to enable them to carry on the affairs of the company, they might 
elect others ; but upon this point they wore* entitled to exercise an 
option (q). 

All acts done by a director, notwithstanding it was afterwards dis- Validity otdmc- 
covered that there was somo defect in tho appointment, or that lie 
was disqualified, avo declared tu be as valid as if he had been duly 
appointed and qualified : (8 k 9 Viet. c. 10, s. 91).) 

On the trial of actions to recover calls on shares, it is not neces- 
sary to prove tho, appointment of the directors who made tho call : 

(Sect. 27.) 

If a body of persons assume to act as directors without authority, J 1 n, l c ™ 1 n s llw " f 
flu* proper remedy seem* to be to apply to tho High Court for an 
injunction restraining them from acting. 

'The directors hold meetings as they may appoint, and any two 
directors may call a meeting ; aud to constitute a meeting, a quorum 


(»>) 40 k 47 Viol. c. 32. By wet. 30, 
&nb-s. (3), ‘‘ whereany paitofthepropeity 
of the banki upt consists of stoi t or slimes,’ 1 
“thp trustee may exenise tho light to 
transfer thepiopeilyto the sumo extent us 
the lunlciupt mu;ht have exercised it it he 
li.nl not become bankrupt." By sect. 33, 
*' the trustee liny disclaim uuinniketable 
shares or stock, " aud sueli disclaimer 
operates to determine ijjl j^lils and lia- 
bilities of tho bankrupt iu respect of tho 

H,— VOL. I. 


property disclaimed. 

[o) (hunt Jitiufirii II. Co, v. Tunn'r, 
L It., H I’ll. Ami Hit; 42 L J..Ch. 83, 
ovemiliin* land Uomilly. M. R. 

( p) Thmor, If mu it Purl Co. v. AW, l 
Man. L (5. 53!); 2 Howl. X. H. lot; 
Xtr.h i/ v. Jhton, 1 1'hil. 7U0 ; 1(5 L. J., 
i'll. 21(5 ; 4 Ruhr. 03(5. 

(?) Thitma lhtwn Dork Vo, v. AW, ubi 
supra. 


3) 
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. 4i mrKtors - must be present, consisting, if not otherwise prescribed in the special 
act, of one-third of the directors; and it is necessary, in order to hind 
the company by a contract under seal, that the individuals who make 
up the quorum should act conjointly at a board (>'). Such is clearly 
the intention of the act. Questions are decided by a majority of 
cimimun. votes, and the chairman is entitled to a casting vote : (8 & 9 Viet. 

c. 1G, s. 92.) A chairman and deputy-chairman of directors may be 
elected annually ; and any vacancy happening during the year must 
by filled up : (Sect. 93.) In the absence of both, at a meeting of 
c!miul 1 ttoc™ < ° f dilation, a temporary chairman is to be chosen : (Sect. 94.) The 
directors may appoint one or more committees, and entrust them 
with power to do acts relating to the affairs of the company, which 
the directors could lawfully do, aud which they shall think proper to 
entrust to them : (Sect. 95.) The committees must exercise their 
powers at a mooting, at which a quorum must he present, and their 
chairman lias a casting vote : (Sect. 96.) But the directors cannot 
delegate all thoir powers to a committee (s), nor can a committee 
apportion amongst themselves the duties delegated to them (t). 
dSora? ti0n ° f The remuneration of directors is, by sect. 91, determined by the 
m shareholders at a general meeting only, and a reasonable remuneration 
will he allowed, evon though the company should be insolvent (it). 


6 . Power of Th- 
icctoratocontraJ. 


• * 

5. the rower of Directors to eater into Contracts. 


We shall now point out the sections of the Companies Clauses 
Act which authorize the directors of a railway company to manage 
its important concerns. We shall find that, unless controlled by the 
shareholders, by a vote at a general meeting, their authority, provided 
it is exercised in cases within the powers of the company, is of the 
ai c,lt,onof most extensive character. The Companies Clauses Consolidation 
o. c. Aoi, a. iw. Act, ^1845, enacts, that the money to be raised by subscriptions, 
loans, or otherwise, must be applied, first, in paying the costs of 
the special act (.»•) ; secondly, “ in carrying the purposes of the com- 
omiSiS 0 ™ P an y into execution : ” (Sect. Go.) Tl^e directors have the rnanage- 
sict oo. tfienfc and superintendence of the affairs of the company, and they 


(?) Tj' J it'ii v. Ttim i r, ,(c. Jl. Co., L, R , 
2 1£\. 13b ; 36 L J., Ex. 37 ; 1 H. & 
('. 163. Rut see BunellTi Efretnc Tele - 
tjrttjih Co., To re, L, 1L, 12 % 246 ; 40 
Ij. 3., Ch. 367, in illicit Bacon, V.-C., 
(listingubliinit tlio .iltmc case, hold tm nu- 
mmM agreement by four duectuis to 
'•'Id, although dgned ypautcly by hvo 
ol thorn. 

b) Until JJ’i stern Jl, Co. y. Burfwut, 
5 Do G. A >S. 290. 


(t) See Cool v. Ward (C. A.), L. R., 2 
C. T. D. 265, decided on tlio Land Diain.ige 
Act, 1861. 

( h ) BJfast B, Co. v. Belfati mid Bangor 
B. Co., Ii. R., 3 E, t . 581. 

(x) Thov. 1 way lie recovered by actiou, 
Jlifrhini v, EUhrnn'j and Ureal i Southern 
aiul Ilafern II. Co., 9 C. B. 636. The 
special act itself also usually provides ior 
the recovery of costs. See ante, Chap. II., 
Sect. 2, p. 27. * 
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may lawfully exercise all the powers of the company (y), except as to 
such matters as are directed by that or the special act to be transacted 
by a general meeting of the compauy, but all the powers so to be 
exercised must be exorcised in accordance with and subject to the 
provisions of that and the special act ; and tho exorcise of all such 
powers is subject also to the control and regulation of any general 
meeting specially convened for the purpose, but not so as to render 
invalid any act done by the directors prior to any resolution p issed 
by such general meeting : (Sect. 90.) 

The powers conferred by the 90th section arc very wide, an J. t ho Oratuiij to 
section will be liberally construed. The granting a gratuity of one 
week’s extra wages to each deserving servant of a manufacturing 
company was held, by Jessel, M. R., to be clearly intra vires and 
reasonable (p). But compensation to past officials for loss of employ- 
ment, and to directors for past services, cannot even be voted at a 
general meeting iu a case where the compauy has transferred its 
undertaking to another company, and is being wound up(tf). 

Tho powera above referred to. which can bc*excrcisod only at a ameiaimeeim, 

i . ' » \\huimeessar . 

general meeting, are the choice aud removal of the directors, except 
as hereinbefore mentioned, and tho increasing* or reducing of their 
number where authorized by the special act ; tho choice of auditors ; 
the determination as to thb remuneration of tho directors, auditors, 
treasurers, and secretary (b ) ; the determination as to the amount of 
money to be borrowed on mortgage ; tho determination ns to tho 
augmentation of capital, and tho declaration of dividends : (Sect. 91.) 

In addition to the matters above enumerated, tbb special acts some- 
times impose further limitations on the powors which the directors 
may exercise; and there is no doubt but that the directors stand iu ar<- 
the position of trustees for tho company, and cannot manago it3 
affairs for their own advantage. Thus, if they are able to dispose of 
shares at a premium, they will have to account to the company for 
the profits (c). And they have been hold personally liable to. refund 
dividends improperly paid (<T). 


(y) The rule of ordinary partnoqjln})S 
that the act of one partner is the act of all, 
i* not applicable either to promoters of a 
company; Hamilton v. Smith, 28 L. <T., 
Ch. 40 i; or to thff company when iacor- 

J ioratod. See Barnes v. Pennell, 2 11. L. 
las. 497, per Lord Campbell. . 

(s) llampson v. PrieCs Patent Candle 
Co,, 45 L. J., Ch. 487. On the Mime prin- 
ciple, granting of pensions would seem to 
bo intra vim, 

[a) Hutton y, West Cork It, Co,, L. 11. 
23 Ch. D. 651; 52 L. J., Ch. 589 ; re- 
versing, in part, 52 L. J., Ch. 377. > 

{ b ) But it is no answer to an action by 


a secretary fur his salary, that no deter- 
njinntiou as to such salary Las been eser- 
ci-cd at a general meeting of the company. 
Pill v. lhirmth Valley 11. Co,, 1 II. & N. 
303 ; 26 L. J., Ex. 81. 

{cj York and North Midland 71, Co, v. 
Haitian, 1G Bwv. 485 ; 22 L. J., Cb. 529. 
Sec also Ahrdeen It. Co. v. £laili>, 1 
M’Q 461, p 32, ante; Parker v.SPKmua, 
L. 11 , 10 Ch. 93 ; 43 L J., Uh. 802 ; 31 
L. T. 298, 739, ailirmiug Bacon, V.-C. ; 
ftorth Pastern Jl, Co. r. Jackson, 19 IV. 11. 
198. 

(d) Salisbury v. Metropolitan Jl. Co % 
18 \V\ R. 974. As to refunding money oj 

D 2 
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S. 2’on'tr o/tli- 
rmion, to contract. 

Directors not 
personally liable 
for contmcts, 


Mules in which 
contracts may bo 
made. 

Sect. or. 


Besult of enf.es 
under C. C. Act, 
a. 97. 


No director, by lawfully executing any of the powers given \o 
directors, is subject to be sued by any person whomsoever ; and the 
directors, their heirs, &c., are indemnified out of the capital of the 
company, for all payments made or liability incurred in respect of 
any acts done by them, and for all losses, costs and damages which 
they may incur in the execution of the powers granted to them. It 
has been expressly held by the House of Lords (though without 
reference to this section) that the directors of a railway company, by 
writing to the company’s bankers requesting them to honour cheques, 
dojjgt render themselves personally liable in respect of an overdrawn 
account (e). 

The power which may be granted to any committee to make 
contracts, as well as the power of the directors to make contracts on 
behalf of the company 5 may lawfully he exercised as follows : — 

(1) If the contract be such as is required by law to he in writing 
and under sealf/), — in writing, and under the common seal 
of the company (rj). 

|2) If the contrffct be such as is required by law to be in writing, 
and signed by the parties to be charged (7i), — in writing, 
signed by the committee or any two of them, or any two of 
the directors (/). r 

(3) If the contract be such as would* by law be valid, although 
made by parol trnly (/>•), — by parol (l) : 

And all sifth contracts are declared to be effectual in law, and to 
be binding upon the company and all other parties thereto. (Sect. 07.) 
The result of the pfiucipal cases upon this important section (m) may 
be briefly stated as follows : — 

Under the first (wo branches of the section : 

(a) A contract does not bind the company unless it purport to 
hind them (it). 


tlic company spout in figging the market, 
see Lnjitl Cm! it t'oiiijittiiif <if Ireland v. 
Lin'd Fii'iiuti/, L. Th •> f'li , 703. 

(<’) JJailtji v. Lin'd Miiri/, L. 1!., 7 
H. L 102 ; 3<) L. T. 0S1 , nllirniing L. 1?., 

7 I'll. 777, nml reversing Bacon, Y.-l*., 
li. Pi., 7 Cb. 788, li. ; 20 L. T. 3j0. As to 
personal liability ou false representation of 
author ty to ji mil bills, see f/W London 
Cvitijfifi'iitrl Hit ilk v. Kdsun, IF J. P. 821. 

(/) As, I’m instance, a conveyance, see 

8 & !) Viet. o. 100. 

(;/) The seal must bo affixed ul n hot ml. 
I)’ Ami v. Tit min', dr. II. t'o., 30 L. J., 
Ex. 37 i p. 31, ante. 

(h) As, ior instnme, a cuntuel to sell 
land, oi ail interest therein, or a contract 
nnl to lie performed within a year, s.i 1 the 
“ Statute of Frauds.’’ 

(!) Where nu agreement was not so 
signed, specilio performance wu^refused iu 


equity. Leominster Catud Kiivigation Co. 
v. Shrewsbury and Hereford It. Co., 26 
L. J., Ch. 76 f. 

Or) That is, any contract, except as 
otherwise provided by statute. 

(1) See Eaten v. V umber! nail Black Lead. 
Hi a Sty Co., 30 L. J., Ex. HI. Where 
the agent of an incorporated railway com- 
pany agreed by parol with the plaintiff to 
pmchase ot him a ([iumlity of railway 
sleepers upon certain tonus, and tlm 
sleepers uerc received and used by the 
company, it was held that there was evi- 
dence from which a jury might find a con- 
tract by the company* TanUng v. L. it 
N. I!', fl. Co., 8 Exeli. 867. 

(hi) Sio Lindley ou Partnership, p. 360, 
nml compare Companies Act, 1867, 30 & 
31 Viet. e. 131, s. 37. 

(«) Serrcll v. Derbyshire R. Co., 9 C. B, 
811 ; 10 L. J., v. t\ 371. 
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(b) A cou tract docs not binu the company, although the com- 
pany may have had the benefit of it (o). 

(o) A contract, binding in itself, doei not carry with it nil 
authority to execute extra works on the order of a reejg- 
nized agent ( p). 

Under the fhii'd branch of the motion : 

If the company lias had the benefit of the contract, the 
authority of the directors will be presumed, in the 
nbsjnce of evidence to the contrary {</ 1 . 

The rule of the cjtiumm law is, tint a orp nation nets and sjTTTiks 
only by its common seal. In pursuance of this doctrine, all eoatrachs 
made by corporations are required tu be tinder their common sed, 
subject to certain exceptions, as whore the acts done are such as 
the corporation by its very constitution is appointed to do, or where 
they are either trivial, or done under the pressure of an overwhelm- 
ing necessity (/■). The excepted cases depend upon very subtle dis- 
tinctions ; and tho above enactment seemed likqjy 1o prevent many 
difficulties, which would otherwise have arisen, in enforcijig contracts 
made by directors of companies. But notwithstanding the general 
terms of the 97th section, some very important questions have arisen 
as to tho validity of contracts not mado strictly according to its 
provisions. In Ilomernham. v. Woh'crlunnphn Wotmvarl'H Vo. (s), 
the Court of Exchequer expressed an opinion that a company cannot 
contract except in pursuance of the provisions of tho 97th section ; 
and it was accordingly determined that an engineer, who had 
entored into a contract to porform certain works for the company 
under seal, could not recover a sum of money which ho charged for 
extra works, although all these extra works were done with the 
approval of the engineer to tlio company. The Court seemed to he 
of opinion, that tho mere fact of tho work being done and accepted 
was not sufficient to charge tho company, in the absence of proof of 
any order from the directors. But iu Lowe v. L. & N. “ r . If. 


(o) Leominster Canal Co. v. NhreinAin% 
dt*. Jl, Co,, *20 L. .1., CU. 764. Vonfnj v. 
Corporation of Leuoiiuytou, 8 q>. JJ. I). 
579, A., deciiloB that s. 174 of tlio 

Public Ileal th Ac% 1875, 1ms a, similar 
plleut. 

(jj) JToMrnJuuii v. iroJvrrJiinnjiioA 
IVaterworl'H Co,, 6 Ex. 137 ; *20 L J., Ex. 
193 

(n) Lowo v. L. <t* A r . IF. 11. Co., 18 
<). \l. 032. 

(r) See Church v. J in tier ini dm Vo., 
0 A. & E. 840 ; J)i<j(ll<‘ v. London and 
Jilackimll R. Co., 0 Ex. 442, and the 
whole scries of eases ujj 1807, carefully 
examined in Leake mi Contracts, p. 252. 


See also Austin v. OunrJitinv of lit than l 
Orem, L. II., i) (’. P. 91, In Crumpton v, 
Foma It. Co., L. It., 7 Cii. 002, the im- 
portant question was mined whether a 
party cimtuetiug, lint not iu duo Jprm, 
uud hu prim A facie losing tin* houelit of his 
cou tract, would, in event <if iierlormnu e, 
have a remedy against tho individual with 
whom tho emit raid was made, or ho with- 
out a remedy altogether. Lord ILitherley 
Neemud Ift ho of ojiinion that if tlio cnntraet 

# ere essential to tlio existence of the cur- 
poration, the enrpovatimi would he limunl, 
otherwise not. 

(*») 0 Kxelu 187 5 20 I* J., Ii\. 193. 
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6. Power of Di- 
reolnrstoanitmct. 


Book* of pro- 
ceeding. 


Mila of exchange. 


Go. (t), a railway company were held liable to be sued for the actual 
use and occupation of the plaintiff’s land, although no contract made 
unJer seal, or by the authority of a director, was proved. The Court 
decided this case, not only on the grounds that when land was 
actually occupied, the law would imply a promise to pay a reasonable 
compensation for its use, but they also intimated that if it were 
necessary to refer to the provisions of the 97th section of the act, 
they would presume that there was a parol contract made by a 
director to pay for the use of the land (u). 

•Minutes of all appointments, contracts, orders, and proceedings of 
the directors and committees must bo entered in books (x), and every 
such entry signed by the chairman presiding at the meeting (y), and 
the minutes are then receivable in evidence, without further proof: 
(8 & 9 Viet. c. 16, s. 98.) And all acts done by directors are valid, 
although a director may have been disqualified or defectively 
appointed: (Sect. 99.) 

As it would he quite foreign to tho purposes of a railway company 
to draw or %ccept bills of exchange, the directors have no power to 
do so (s) ; consequently, if fchoy draw or accept a bill of exchange, 


(f) 21 L. J., Q. II. SOI j 18 Q B. 632. 

(it) Sue also Finlay v. Bristol and Exeter 
Ji. Co., 7 Exch. 409 ; Doc d. Birmingham 
Canal Co. v. Bold, 11 Q. B. 127 ; Pauling 
v. Loivlon J; Mirth Western II Co., 8 
Exch. 807. In Smith v. Hull Class Co., 
21 L. J., G. P. 106 ; 10 Jur. 593 ; 11 
C. 13. 897, a joint-stdMc company were 
held li ililo to pay for goods which had 
been delivered and used for the purposes 
of the company, although the goods hod 
been ordered by persons who had no autho- 
rity under the statute to give such orders. 
S jo nKo the remarks made by Sir J, Wig- 
ram, V.-C., iu Nixon v. Taff Vale R. Co., 
7 Hare, 148 ; Waring v. Manchester R. 
Co., Ibid. 482 ; and Alhemton Life As - 
sum nee Co. v. Pauley, 28 L. J., Ch. 119 ; 
and Crumpton v. The Varna R. Co., L. R., 
7 Ch. 56&; 41 L. J., Ch. 817, where, by 
tho constitution of tho company, nil con- 
tracts above tin value of ftOUJ. wore re- 
linked to l«s under seal, and tho contract 
iu question being above that value and 
not under seal, tho plaintiff was held not 
to Iw untitled to a decree for specific per- 
formance or to damages. It was held 
before this act that nu attorney need not 
have an authority under seal to defend or 
refer a cause. Faciei l v. Eastern Counties 
R. Co., 2 Exch. 311 ; S. C., 6 Bowl. & 
h. 51. 

(.!■) The words used in this, section coir- 
For a privilege, but do not exclude other 
evidence of tiio facts ; per Lord St. Leo- 
muds, ('., iu itoii-c of Lords, Inglis v. 
Great Noil'ii rail. Co., Id Jur. SP3- See also 


R. v. Justices of Leicester, 7 B. & C. 6 ; 
Smith v. Huggett, 31 L. J., 0. P. 39. 

(y) Where a statute required that the 
directors should keep a minute and entry 
of tho orders and proceedings of every 
mooting of the directors, *• which shall bo 
stgued by the chairman at each respective 
mooting,” and the evidence showed that 
the minutes had been signed by the choir- 
wau, not at the meeting when the pro- 
ceedings took place, but at the next meet- 
ing, over which he also presided as chair- 
man,— -it was held that the minutes were 
sufficiently signed, Southampton JDodc Co. 
v. Richards, 1 M. & G. 448 ; S. C., 2 
Railw. Cas. 215 ; 1 Scott, N. R. 219. This 
doctrine has been since affirmed in tho 
House of Lords, and applied to the 98th 
section; see tho judgment by Lord St. 
Leonards, C., in Inglis v. Great Northern 
R. Co., 18 Jur. 895 ; 1 M‘Q. 112. See 
also on the same point London and Brighton 
R. Co. v. Fairehitgh, 2 Man. & (4. 674 ; 
2 Railw. Cas. 544 ; 3 Scott, N. R. 08 ; 
West London R. Co. v. Bernard, 3 Q. B. 
873 ; Miles 7. Bough, dl Q. B. 845 ; 3 Gale 
& D. 116; Sheffield and Manchester R. Co. 
v. Woodcock, 2 Railw. Cas. 522 ; 7 Mee. 
& W. 574. But where, at a subsequent 
meeting, a minute not having been pre- 
viously signed, a call was confirmed, hoM 
not sufficient. Cornwall Lead anil Copper 
Mining Co. v. Bennett, 29 L, J., Ex. 157. 
As to how far and against whom minutes 
are evidence, sec Ex parte Stock. 33 L. J., 
Ch. 731. f 

(») Batman v. Mid Wales R. Co t , 35 
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and even describe themselves as directors, they cannot bind tho com- 
pany by such an act, although they may males themselves personally 
liable to pay the bill (a) in an action for falsely representing that 
they had. authority to accept bills (h). 

Nov will the company bo bound by a cheque drawn by directors 
on the company’s bankers, unless it bo properly signed. Tims, win to 
three directors of a railway company, in tho name of the company, 
signed a document intended to operate as a cheque on the company's 
bankers for payment to a third party of the company’s money, and 
the document was signed by them in their own names, and coujjirr- 
signod by tho secrotary of tho company, with tho word “ secretary ” 
added to his signature, and a stamp hearing the name of the company 
was affixed, but the three directors did not appear on the faco of the 
cheque to sign as directors, or to ho directors : it was ruled that tho 
document did not purport to ho the chequo of the company, and was 
not binding on them (ti). * 

As tho powers to borrow are always limited by tho special act, the 
directors have no authority to borrow beyond tfto specified amount, 
and if they do, tho company will not he hound (d). 

Cases have arisen where individuals have soflght to get rid of con- 
tracts with railway companies on tho ground of their being vltm 
vires. As yet none have succeeded. A contract that tho defendant 
should run a steamer for tho accommodation of the through traffic 
of a railway company has been upheld on demuiTbr (c), and a 
reasonable charge for a weighing-machine, though not expressly 
authorised, has boen allowed to be made (/). * 


G. Decisions relating to particular Contracts Ultra vires, 


Wo will now notice some decisions which relate <o the construction 
of contracts with railway companies where no questions have -arisen 
as to tho authority of tho directors to enter into tho particular 
contract. 

Where an obligation entefed into by doed has by a subsequent act 
of Parliament been rendered impossible to bo performed, a Court of 


L. J., 0. P. 208 ; 1 Harr. & Ruth. 508 ; 
L, R., 1 C. P. 499. 

(a) Soo Ileulfji v. i Story, 3 Exeli. 3 ; 
Owen v. Van Uster , 30 C, 33. 318 ; Dutton 
v. Marsh, L. It., 6 Q. B. 381, 

(h) Seo Weal London Commercial Bunh 
r. Kitson, 47 J. V. 821. 

(c) Serrell v. Derbyshire, Staffordshire 
and Worcester Junction It, Co., 19 L. J., 
U. r. 371;9C. B. 8ft,* 


(i/) numestcr v. Norris, 0 Evcli. 79C ; 
21 L. J., Ex. 43 ; J'ermhmn v. Uumcrnn't 
Co., 13 Jur. 325 ; 3 Du G. & 8. 290; Jin 
(krmn Minimj Co., li Jur. 871; 1 Do 
G., M. & O. 19 ; anil as to “ Lloyd’s 
# Bonds," M*a Chap. III., Seal. 8. 

(r) South Wales 11. Co. v. lledimid, 30 
C. 13., N. H. 075. 

(/) L. <b N. W. Jl. Ci j. r. Price, L. E. 

31 tj. 13. I). 485; 62 L J., <J. 13.751. 
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atop at station 
for lessee of re- 
freshment moms. 


CHAP. II.— THE CONSTITUTION OF COMPANIES, 

Law will, it seems, take it for granted that due pro^isfftB.has been 
made for compensating the party who would otherwise have bein' 
on titled to recover damages, and the existence of the act may be 
pleaded in answer to an action on tho contract (g). It seems, there- 
fore, that when railway companies have become amalgamated, tho 
legal rights of the company depend upon the powers which have been 
conferred upon them by Parliament, unfettered by previous agree- 
ments which are inconsistent with the plain intention of tho 
legislature. In one case the House of Lords held the amalgamate l 
co mpa ny to be boumj by a covenant entered into, by one of the 
companies, with a landowner, previous to amalgamation (/<,). 

Where a company granted a lease for ninety-nine years of some 
refreshment rooms, and it was declared to be the intention of the 
company, and the understanding of tho plaintiff, that, in considera- 
tion of the outlay incurred in erecting the refreshment rooms, the 
company should give every facility to the plaintiffs, to enable them 
to obtain an adequate return, by means of the rents and profits to 
bo derived from the^efreshment rooms, and that all trains carrying 
passengers, (flot being goods trains or trains to be sent express or for 
special purposes, and except trains not under the control of the com- 
pany,) which shouli! pass the station either up or down, should, save 
in case of emergency or unusual delay Rising from accidents, stop 
thero for the rofreshmeift of passengers for a reasonable period of 
about ten mirth tos ; and that, as far as the company could influence 
the samo, the trains not under their control should be induced to 
stop for tho like pufjposo ; and tho company thereby engaged not to 
do any act which should have an effect contrary to the above 
intention ; it was decided, first, that this was an absolute covenant 
that the trains should slop ten minutes to enable the passengers to 
obtain refreshments, and secondly, that express trains are not “ trains 
sent by express orior special purposes,” within the exception of the 
covenant (i). 

And ina case arising many years afterwards out of the same agree- 
ment, it was held that a mail train ordered by the Postmaster-General 
to stop five minutes only at the station, was not a train “ under the 

{<l)pWijnn v. Shropshire Union E. Co ., Ch. 266. It was further Mil on a case 
5 Excli, 441 ; anil set* Stevens v. South sent from Chancery that Rigby, having 
Devon 11. (Jo., 21 L. J., Ch. 818, demised tho refreshment rooms with a 

(/<) Edinburgh and Glasgow 11. Co. v. covenant to do all such things as should 
Campbell , 9 L. T. 137. As to companies bn necessary for enforcing performance of 
amalgamated after 1863, by special act the covenant on the part of the company 
incorporating the Railways Clauses Act, to stop the trains, was bound to file a bill 
1863, see that act, 26 & 27 Yict. c. 92, • /or an injunction to restrain the company 
s. 40 ct sef[., Ynl. II. , “ Statutes," Ac. from allowing express trains to pass with- 

(i) v. Great Western E. Co., 14 oat stopping. Same v. Same, 4 Exeh, 
M, & YT. 811 ; Sam v. Same, 15 L. J., 220, # # 
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control of tho company,” within the meaning of the agreement, and 
that the company might carry passengers hy such mail train (it). 

It lias been frequently agreed between the promoters of a railway 
company and a Inn downer that the company will provide a stational 
or other accommodation for the landowner in ermsidmtiun of his 
withdrawing opposition to their bill. Such an agreement, if adopted 
hy the company, will bo strictly enforced again it them. I Usually the 
judgment will be for specific perforin row*; and that although the 
plaintiff may havo enterel into a negotiation for many compensation 
which has failed (/), or nit hough the performance will cause T7n- 
siderable ineonvonience to the public (in), and although tli » plaintiff, 
and not the company, is in possession of the laud on which the work 
was agreed to be constructed (>i). 

Where a corapxuy agreed with the landowner through whoso land 
the line ran to build a station, at which ■* all passenger trains should 
rogularly stop,” it was held by the House of Lords that the term 
passenger trains included Queen’s Messenger trains, run only when 
tho Queen was residing at B il moral, and Post Office trails advertised 
in the time-tables, and carrying through passengers, hut not excursion 
trains at low fares lmt so advertised (o). 

An agroomeut that there shall ho no “ goods or cattle station ” at 
Bala Station was hold broken by the erection of buildings 140 yards 
off, and an injunction was granted to pull tho buildings ^lown though 
nearly completed ( p). 

It is, of course, difficult to enforce specifically ^agreements made 
at a very early date. But even in such a case the Court will, it seems, 
assist the landowner as far as possible. 

The case of Hood v. North Eastern R, do. (i/) well illustrates this. 
There a company covenanted, in 1838, that a piece of land should be 


(it) Phillips v. G. IV. R. (Jo., L. R., 7 
Ch. 409, per Lord Iluthetluy, l!., over- 
ruling Wickena, V.-O. Tho plaintiff in 
this case was assignee of Rigby. Tlie lease 
of tho refreshment rooms at the station 
(Swindon) was made in 1841, so that tho 
statute (1 & 2 Viet. c. 98), under which 
tho Poslinaslor-Genoral acted, was anterior 
in date thereto. 

(1) Greene v. West, Cheshire Lines Com- 
mittee, L. R, 13 Et[. 44 ; 41 L. J., Uli. 17 
(agreement to construct siding). 

(in) Raphael v. Thames Valle]/ Jl. On., 
L. It., 2 Oh. 147, reversing Jessel, M. ]!., 
L. R, 2 Eq. 37 (agreement to make road). 
See also Lloyd r. Chatham anil Dover R. 
Co., 2 Du G., J. & S. 568 (agreement not 
to erect building) ; IVilsun v. Furness R. 
(Jo., L. R., 9 Eq. 28 ; 89 L. J., Uli. 19 
(agreement to make road and wharf) ; 
Murcr v, G. IV. If. Co., 2 T. k C. C. 48 


(agreement to make bridge). In Turner 
v. London anil South JVestcrn 11. Co., 
L. It., 17 %, at p, 573, it was held by 
llall, V.-U., that n special act/* giving a 
landowner the right to stop “ordinary ’ 
traiiiB, did not iuelurte a right to slop 
accelerated trains funning piut of a fast 
through service. 

(«) Greene v. West Cheshire Lines Com- 
m it fee, ubi supra. • 

(a) Burnett v. Great North of Seollaud 
R. Co., L. R, 10 Aiip. fas. 147 ; 51 L. .T., 
Q. 11. 531 ; S3 L. T. 507. 

(p) Pries v. Bala and Frstin ioy R. Co,, 
50 L. T. 787, per Cliitty, J. 

(</) L. R., 5 Oh. 525 ; 23 L T. 206, 
iMU'tly affirming and partly reversing 
James, V.-C., L. R., 8 Eu. 666. Tho 
original route was only from York to Dar- 
lington. See also Flood v. Same Co., 21 
L. T. 258. « 


Aqiwment tn 
build station, Ac. 
for iiiudowm i . 


Astrt‘i*uH'nt tn 
stiijiat st.itinu 
fur laudnw ucr. 
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O. Particular 
Contract i. 


Duration of an 
agreement to 
grant running 
powers. 


for ever used as a first-class station. The station was built, and the 
railway completed in 1842. In I860 tho landowner filed a bill 
against the successors (by amalgamation) of the agreeing company to 
compol them to build a larger station, and to stop all their trains 
thereat ; his complaint being that tho station was used as a third- 
cl-iss one, and that only nine out of the twenty-three trains a day 
stopped there. The result was an order restraining the defendants 
from stopping a less number of trains in the twenty-four hours than 
might from time to time stop at the most favoured stations on the 
original route, excepting, howovor, express, special and mail trains. 

But where the agreement between the parties is of a vague and 
indefinite character, as in the case of an agreement simply to build 
“a station” in a good and workmanlike manner, &c, specific 
performance will be refused, and the plaintiff’s remedy will be in 
damages only, to be assessed, however, according to the rules of law 
against persons who are wrongdoers in the sense of refusing to 
perform their contracts (r). 

The plaintiffs, a railway company, agreed with the defendants as 
follows: — That a station on the defendants’ line should be used 
equally by botli companies, subject to the bye-la\ys of the defendants, 
and that a committee from oach Board should bo appointed to 
arrange tho working of tho traffic ; that the cost of tho station and 
the wovking^should be borne equally; that the defendants should 
have the right of running with their engines on the plaintiffs’ liue, 
and that the plaintiffs should havo the same right over the defendants’ 
lino, paying in either case a certain per-ceutage of the gross receipts 
to the company whoso line was used ; and that each company should 
provide station accommodation for the other for three years, according 
to certain specified conditions. 

On this agreement there were two alternative constructions con- 
tended for: onGjTiliat the last article of the agreement was merely a 
liccifce to use the lino interchangeably by the two companies, deter- 
minablo at tho will of tho defendants ; the other, that it was a con- 


(>■) Wilson v. Korlhun^ton and B anlunj 
Junction it, Co., L R., 9 Ch. *279, affirm- 
ing Uncoil, Y.-(\, ill p. *281, u. ; 29 L. T. 
879? Iu Churchill v. Buloburii and Dorset 
11. Co., 23 W. R. 531 ; 32 L. T. 217, 
specific performance of an agreement to 
lmild a station was decreed against a com- 
pany which had suceerded by statute to 
the liabilities of tho iir^t agieeiug com- 
pany, hut this decree was substantially 
v.iuod on appeal, lb. ; 23 W. 11. 89 i. lii 
Birth r. Midland It. Co., L. 11., 20 Eip 
10) ; 41 L. J., Ch. 313 ; 32 L. T. 219, a 
substituted agieemeut In erect two bridges 
having Itccn Hindered impossible of pei- 


formance by the death of one of two namod 
arbitrators, the plaintiff obtained specilic 
perlonnance of two cailier agreements to 
tho same effect. Iu Dowling v. Ponty/iool, 
etc. R. Co., L. R., 18 Eq. 714 ; 43 L. J., 
Cli. 701, the company was bound by its 
act to make a good and sufficient siding 
on a specified Hold. It was held that the 
obligation was not broken, though tho 
eminuny took for other purposes so much 
of the specified field as not to leave any 
access from the siding to an adjoining 
road without passing over the land taken, 
or out of the 4?ei£fied field. 
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tract binding on both parties for ever, not to be varied against either 
party without the consent of that party. Sir J. Parker, V.-C., on a 
motion for an injunction, \va3 of opinion that the latter was the true 
construction (a). 

In Harrison v. Great Northern It. Co. (f), the plaintiff covenanted contract to 
to supply the company with 350,000 sleepers,, of a quality mentioned M,ri ' l5,klUFrh ' 
in a specification, and to deliver them as the engineer of the com- 
pany should require ; and the company covenanted to pay the price 
upon the engineer certifying the duo delivery of each cargo. It was 
held that this amounted to a complete contract* to take tho whcjftfof 
the sleepers, and that the plaintiff was entitled to notice of tho times 
when the sleepers would bo required. 

Where, by a contract entered into with a railway company, it is nights of run- 
stipulated that goods, <?.</., coko (w.), shall bo supplied to, or works gnw kewbh. 
executed for the company, to the satisfaction of some third person or 
of their own officer or engineer for tho time being, and that no 
money shall bo paid by the company until his certificate is obtained, 
the obtaining of that certificate is a condition precedent. to the right 
to the money. Until such third person, officer or engineer has 
spoken (u), tho contractor has no rights which ho*ean enforce, either • 
at law or in equity {y). Parties, therefore, ought to bo careful how 
they enter into contracts giviug such powers^ If, however, the works 
are to be executed to tho satisfaction of the other patfij, then this 
satisfaction must be reasonable (z). And if the certificate of such 
third person is withheld unjustly, fraudulently or # collusively, for the 
purpose of preventing the contractor getting his money, he may either 
sue the person withholding the certificate (a) ; or, perhaps, bring his 
action against the person who ought to pay the money, charging that 
the certificate is withheld in collusion with tho defendant and by his 
procurement (&). 


(a) Great Northern E. Co. v. Manchester 
E. (Jo., 5 De G. & S. 188 j 16 Jur. 146 ; 
approved by James, L. J., in Llanelly Dock 
and E. Co. r. L. di N. TV. 11. Co., L. R., 
8 Ch. 919 ; affirmed by House of Lords, 
L. R., 1 II. L. 650. See also JVhittfiQUM 
v. Liverpool 0cv> Co., 5 C. B. 798. 

(1) 21 L. I, C. P. 89 ; 11 0. B. 815 ; 
S. 0. in Error, 16 Jur. 565 ; 22 L. J., 
V. P. 49 ; 12 C. B.*570. 

(u) Grafton v. Eastern Counties E. Co., 
8 Exch. 699. 

(a) Tho certificate need not be in writing 
unless that is expressly stipulated for. 
Roberts v. Watkins, 82 L. J., 0. P. 291 ; 
14 C. B., N. S. 592. 

(y) Morgan v. Birnie, 9 Bing. 672 ; 
Scott v. Corporation of Liverpool, 27 L. J., 
Ch. 611 ; 28 L. J., Ch. 230 ; Munro v. 
Bu.it, 8 E & B. 738 \Jlfctntoah v. Great 
Wqgtern R. Co., 2 De G. & Sm. 758 ; 18 


L. J., Ch. 91; on appeal, 2 Macn. k G. 
74 ; 19 L. J., L'h. 874 ; 3 Sin. k G. 146 ; 
24 L. J., Ch. 469 j Waring v. Manchester 
E. Co., 18 L. J., Ch. 450 ; 2 Haft ic Twella, 
269 ; Radley v. Lincoln Waterworks Co., 
19 L. J., Ch. 436. 

(=} Parsons v. Seslun, 4 C. B. 899; 
Stadtuird y. he, 32 L. J., Q. B. 77 ; 3 
Best & S. 361. Sco this case dr tj the 
employer’s right to proceod liimself with 
the work, if not proceeded with to liis 
satisfaction, and deduct tho cost from the 
contract price. 

(а) Milner r. Field. 5 Exch. 829 ; Scott 
v, Coiporation of Liverpool , on demurrer 
to bill against engineer, which was over- 
ruled, 25 L. J , Ch. 227. See also Walker 
v. L. d> N. W. E. Co., 45 L. J., 0. P. 787. 

(б) Bathrbunj v. Vyse, 32 L. J,, Ex. 
177 ; 8 L. T. 283 ; 2 il. k C. 42. Bnt 
see Chirked. Watson, 34 L. J., O. P. 148. 
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Where a bill was filed against a corporation and their engineer for 
payment of the contract price of certain works, and the case against 
the engineer broke down, tbe bill was dismissed with costs, as against 
the corporation also (<*). Where a contractor was to be paid in 
debentures and shares, which tbe company, having repudiated the 
contract, were proceeding to sell, Wood, V.-G., refused an injunction 
to restrain tbe sale, on tbo ground that the Court is unable to 
superintend the execution of works of such character (rZ). The 
construction of two successive contracts between a railway company 
aiflHheir contractor, by the first of which the company had a lien on 
and power of sale of the contractor’s plant in the case of his default, 
and by the second of which, upon the contractor’s becoming em- 
barrassed, they agreed to mako the line themselves by the use of tlio 
plant, came before the House of Lords in Hunt v. South Eastern 
R Co. (r). The House held that the lien and power of sale were lost 
by the terms of the second contract. 

Where a company took land for their railway upon a long lease 
from the trustees of the Buto Docks, and covenanted that when 
minerals conveyed on their railway should be shipped into any vessel 
in any dock or basin whatever other than the “ West Bute Dock," 
they would pay to the owners of the West Bute Dock the samo 
wharfage dues which would liavo been payable if tbe minerals had 
been shipped at such dock, it was held by the House of Lords that 
the covenant must be confined to any dock in connection with tho 
railway, and also, tjjiat the covenant was neither vJtra vires nor in 
restraint of trade (/). 

With regard to royalties it has been held, also by the House of 
Lords, that a railway company bringing minerals upon lands for a 
temporary purpose only are bound to pay royalties under a covenant 
affecting those lands. This was in a case where tho landowner 
leased the land fo an iron company, who covenanted to pay him a 
royalty in respect of the “produce of any lands or mines not included 
in the lease, but which should be raised within twenty miles from any 
part of thorn, and should bo brought through, over or under them." 
Tho iron company sublet part of tho lahds to the railway company, 
who constructed sidings upon it, and brought upon the siding trains 
containing minerals raised within the twenty miles {<ft. 


(,•) Scott v. Corjmafioi t if Liverpool, ubi 
Miirni. 

\if) Veto v. Brighton, Ar. Jl. Vo., 32 
L. J, Ch. 677. . 

(r) Hunt (, fiscciitor of Jug) v. S. E. /T. 
Co., 45 L. J., C. 1’. 87, reversing the 
judgment of the Exchequer Chamber, and 
afliinring that of the Common He is,. Sue 
ttlao Munro v. U'irenjioe wnl LfighUiugm a 


Jl. Co., t I)p (I., J. & S. 723, in which the 
couit relumed to grant tho contractor an 
interlocutory injunction. 

(/) Taf Vale Jl. Vo. v. Macnahb, L. B., 
<i II. L. 169 ; 42 L. ,T., <2. 13. 153, reversing 
tin* judgment of tlio Exchequer Chamber, 
and restoring that of the Queen’s Bench. 

(</) Omit fV&tem Jl. Vo. v. Bows, L. It., 
4 H. L. 650 ; 39 L. J., Ch. 653. • 
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A director may, by leave of a judge, be called upon, to answer 
interrogatories in an action to which his company is party (k), but 
is not, it would seem, a “judgment debtor,” so as to bo orally 
examinable as to what debts aro owing to the company, on behalf 
of a person entitled to enforce a judgment for the recovery of 
money (i). 


7. The Control of the Hh'irrhohlrr* oi'rr the Director* , 7. iWm Inf 

‘ shun lniMci i w> r 

We have seen (nut?, sect. 5) that the general * suporintciuleiicu^ui l 
management of its affairs belong tu them, ami that the shareholders 
may always call a general mooting nf the company, and at such 
meeting the majority may control and regulate the future proceedings 
of the directors (k). 

The result seems to be, that the suprem; control of the affairs of 
a railway company is voslod in the shareholders, who have power at 
general meetings, due notice having been givetwof the purpose of 
such meetings, to originate proceedings for any purpose* within the 
scope of the company's powers, and also to control the director, ■> in 
any acts which they may have originated (/). Oft the other hand, • 

the acts of the directors a®3 valid, provided they arc such as fall 
within the scope of their authority, until th$ shareholders interfere, 
by entering into resolutions, at a general meeting, duty called pur- 
suant to the provisions of the statute (nil). 

If, therefore, the shareholders of a comp my age dissatisfied with Questions of m- 

* , ternni irgnlHttim 

the proceedings ot the directors, the proper course is to convene a tn wttM iiy 

L ° * 4 # a iluuelioMcih nt 

general meeting of shareholders, and thus submit the proceedings of « i«wetuuf. 
the directors to the decision of the governing body; aud if tho 
directors do any act inconsistent with the decision of the general 
meeting, an injunction may bo obtained against them (a). Courts 
of Equity will not, however, enforce every duty, which tho governing 
body of a railway company owe to their constituents, the shareholders. 

Whenever the acts of the directors aro capable of being rectified by 
the shareholders themselves in the exercise of their own powers 
equity will not interfere so long as the directors do not exceed their 


{h) links of Supuuue Court, 1863, Older 
XXXI. r. 6. As to interrogatories to secre- 
tary, sec Dcchcrvaisc v. (J. IV. 11. (Jo., L. It, , 
(3 C. P. 3(3. 

(/) Dichion v. Neath n,i I Hi earn 11 Co., 
L. R., 1 Ex. 87 ; 38 L. J., Ex. f>7 (Ok* 
Chn mull, B.), detailed on L. I\ Art, 
1 854, s. CO, from which Older XLV. r. 1, 
does not substantially differ. 

(t) Ns to tho sanction of shareholders to 
working agreements, sijo 23 & 27 Viet. c. 
02, s 23, post, Yol. 2. 


(/) Fust v. lhti'balllf, 2 llave, 402. * 

(»rt) 8 & 'J Vii*t. c. K5, s. !)(), vol. 2. 

(») li Teeter 11. Co. V. llid/er, 10 I* J., 
Oh. 410. The Courts of Htjuity will take 
no notice th.it ft purchase of shares Wiis 
hi vie for the purpnsu of enuhliug tho pur- 
rhv-ers to attend nl n general meeting, niul 
Averse a former d« ision which n minority 
of llw shareholders had umuc to, and which 
was adverse to tho interests of the pur- 
chasers of the shares lliitl. 

• 
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shdreMdm'ow powers ; questions of internal regulation and management must, 
~ . D - ectu - r, l — therefore, be decided by the shareholders themselves (o). 

Thus, in Foss v. Earbottle ( p), where certain shareholders of "The 
Victoria Park Company,” who were dissatisfied with the conduct of 
the directors, neglected to summon a general meeting of the share- 
holders, but filed a bill in equity against the directors, Sir J. 
Wigram, V.-C., observed : — 


“ It is only necessary to refer to the clauses of the act, to show that, whilst the 
supreme govening body, the proprietors, at a special general meeting assembled, 
refefci the power of exercising the functions conferred upon them by the act of 
incorporation, it cannot be competent to individual corporators to buo in the 
manner proposed by the plaintiff. This, in effect, purports to be a suit by cestui 
que trusts, complaining of a fraud committed, or alleged to have been committed, 
by persons in a fiduciary character. The complaint is, that those trustees have 
sold lands to themselves, ostensibly for the benefit of the cestui que trusts. The 
proposition I have advancod is, that, although the act should prove to be voidable, 
the cestui quo trusts may effect to confirm it Now who are tho cestui que trusts 
in this case ? The corporation, in a sense, is undoubtedly the cestui que trust ; 
but the majority of 4he proprietors at a spocial general meeting assembled, 
independently of any general rules of law upon the subject, by the very terms of 
the incorporation, has power to bind the whole body, and every individual corpo- 
rator must be taken Jo havo como into the corporation, upon tho torms of being 
liable to bo so bound. How, then, can this Court act in a suit constituted as this 
is, if it is to be assumed, for the purposes of thePargumont, that the powers of tho 
body of the proprietors are still in existence, and may lawfully be exercised for a 
purpose like %at I havo suggested ? Whilst the Court may be declaring the acts 
complained of, to be void at tho suit of the present plaintiffs, who, in fact, may be 
the only proprietors who disapprove of them, tiro governing body of proprietors 
may defeat tho decree, by lawfully resolving upon the confirmation of the very 
acts which are tho subjects of tho suit. The very fact, that tho govoming body 
of the proprietors assembled at tho special general meeting may so bind even a 
reluctant minority, is decisive that the frameof this suibcannot be sustained whilst 
that body retains its functions. In ordor, then, that this suit may be sustained, it 
must be shown, either that there is no such power as I have supposed remaining 
in the proprietors, w at least, that all means have boon resortod to, and found 
ineffectual, to set that body in motion.” 


suWqmit ap- LordOottenhaui, 0., in subsequent cases said, that he fully cun- 
5/artortb . ost r ' curred in the observations made by Sir J. Wigram in Foss v. 

Earbottle , and that the judgment in tfiat case correctly represented 
the principles and practice of the Court, in reference to suits of that 
description ( q ) ; and in McDovyull v. Gardiner if) the Court of 


(o) Brown v. Monmouthshire It. t'o., 13 
Ticiiv. 32 ; 20 L. J., Ch. 407 ; Stemii v. 
South lh nm It. Co., fl ll.ue, 313; 21 
L. J., tli. 81l» ; Knit v. Jttekvm, 14 Bear. 
367 ; 21 L. J., Ch. 438 ; Frasr v. U’haUef, 
Gurtside v. Same, 11 L. T. 173 ; 2 Hem. 
& M. 10 ; JI'DouiiitU v. Jo vy Imperial 
Hotel Co., Limited, 34 L. J., Ch. 28. 

(p) 2 Ilnre, 401, A.n. 1842^ 


(q) Mo-Jley v. Alston, 1 Phillips, 790 ; 
10 L. J., Ch. 217 ; see also Bailey v. 
Bifb'nhead It. Co., 12 Bcav. 433 ; 19 
li. J., Ch. 377 ; Jlattersley y. Earl of Shel- 
burne, 31 L. J., Ch. 873 ; Lindley on 
Partnership, 3rd ed. p. 938. 

(>•) L. I!., 1 Ch. Dir. 13 ; 45 L. J., Ch. 
27 ; 33 L. T. 521, per .Tames and Mellish, 
L.JJ., and lla^ganay, J.A. 



SECT. 7.— CONTROL OP SHAREHOLDERS OVER DIRECTORS. 


47 


Appeal once more affirmed the general principle “that nothing 
connected with internal disputes between shareholders is to be made 
the subject of an action by some one shareholder on behalf of himself 
and others] unless there ho something illegal, oppressive or fraudu- 
lent, or something ultra vires on the part of the company, or on the 
part of the majority of the company, so that they arc not lit persons 
to determine it.” 

It has been said too, that if it is absolutely necessary that the Court cue-. where ti* 

i,i. . , . , , . , , , , lute iIiiin nut 

should interfere at once, because irreparable injury would he done, i»imit. 
before the time for taking the necessary stops to call a geuftrul 
meeting of the shareholders elapsed, then the rule above men- 
tioned will not bo allowed to prevail (#). 

There is a clear distinction to bo observed between unauthorized ™«antevu mui 
acts on the part of directors, voidable only, and which it is competent ot 

fur the governing body to confirm at a general moetiug, ami acts 
which are altogether void, and which may Tint be so confirmed (/). 

Thus, if directors are guilty of fraud or misconduct, in committing 
unauthorized acts in the name of the company, proceedings may ha 
taken against them by the shareholders who are aggrieved, and the 
Court will hold the parties liable for all losses and expenses sustained 
by their miscouduc? ( it). Where directors improperly withhold the 
seal of the company, so thttt it cannot ho used, an action may he 
brought in the name of the company to resiVaiu them from any acts 
inconsistent with the wishes of the majority of the shareholders (,r). 

And where the liability arises fron the wrongful act of the parties, 
each is liable for all the consequences, and there is no contribution 
between them. It is, thereforo, not necessaiy to mako all who may, 
more or less, have joined in the act complained of, parties to the 
action. And although in general all such actions ought to he 
brought in the name of the corporation (y), yet, if a case arises of 
injury to some of the members of the corporation, for which no 
adequate remedy remains, except that of ail action by individual 
corporators in their private character, and asking in such character 
the protection of those rights to which, in their corporate character, 
they are entitled, the Court will dispense with the presence of parties, 


(«) Great Western It. Co. v.Ituihout, 1C 
Jurist, 238 ; 5 Do G. & Sm. 290, 310 ; 
7 Itailw. 0. 990. 

(t) Ware v. Grand Jiwrtim Waterworks 
Co., 2 Russ. & M. 470; H’ltrd v. {Society 
of Ationues, 1 Collier, 070. 

(it) Attorney-General v. Wilson, 1 Cr«iig 
& l'li. 1 ; Society for rimlicul Knowledge 
v. Abbott, 2 IScav. 559 ; Jones v. Jins", 4 
Hare, 52 ; Salisbury v. Metropolitan It. 
Co., 18 W. R. 974. 

(x) Exeter and Credit i R. Vo, v. Bailer , 


1 0 Ji. .1., Ch. 119. 

(i/j Fu,s v. UnrlmUlc, 2 Harr, 4CJ ; 
Mosley v. Alston, 1 l’liil. 790. IF a direc- 
tor improperly retains prvinhniH arising 
from the sale of shares, lie is liable iu 
equity to ho sued for the amount of the 
premiums, with interest thereon at the rate 
uf five per cent York uwl North Mil • - 
land It. Vo. v. Hudson, lf> Ik*av. 485 ; 22 
L. J., t'h, 529. See Lane’s Case, 33 L. J., 

Oh. 84. 
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who would, according to the general practice, have been necessary 
parties to the action ( z ). 

Lord Cranworth, V.-C., observes on this point, in Beman v. 
jR afford (ft) : 

“The principle on which theao shareholders filed this bill is this, that they are 
entitled to file it on behalf of themselves and all others, boeauso the Court will not 
tolerate any person saying that all are not interested in having the law of their 
company carried into effect. It wilt not allow any speculation that it would be 
more advantageous to do something which the act of Parliament does not authorize 
to he done ; therefore it is, that in this, as in many other cases, one shareholder 
ma$ftile a bill on behalf'of himself and others, although at a meeting of the com- 
pany a great many of the other shareholders, oven the majority, may say that 
they have sanctioned a different course of proceeding.” 


ColnnmMo But although one shareholder may undoubtedly, in general, bring 

an action on behalf of himsolf and the other shareholders (6), for the 
purpose of restraining fjjie directors from pursuing a line of conduct 
which is illegal ; yet where a plaintiff merely holds his shares as a 
nominee of other persons, who indemnify him against costs, his action 
will be dismissed (c). But a plaintiff has not any the less locus standi 
from the fact that lie brings his action in the interest of a rival 
* company, and ha# become a shareholder for tire mere purpose of 

bringing it (cl). » 

The distinction between the authorities upon these points is well 
put by Lord«£helmsford in Bloxmib v. Metropolitan R. Co. (e) 

lihnnn v. “No one can possibly approve the manner in which the plaintiff introduced 

jMHijvUh'H Ji. i 1 j inso if t 0 tho company. By some concert with extension shareholders, the 
Aotlmiiiv hlmre- particulars of which have not been rovealed, the plaintiff comes forward in the 
1 k'ci im esuch for assumed character of aholder of this description of stock and invites combination 
the imrpow nf M1< i C0 . 0 peration largely from the body of theso shareholders. Ho then becomes 


(*.) Preston, v. thwart Collier Puck Co., 
2 ILiihv. Cos. 335 : S. C., 11 Sim. 327 ; 
Salomons v. Laing, fi2 Bear. 377 ; 10 
L. J., Cli. 26# ; Clements v. Bows, 21 
L. J., (Jh. 30(1 ; Vurliblr y. South Eastern 
It. Co., 1 JTacn. & <!oid. (ISO ; 1U L, J., 
Cli. 477; Edwards v. Shrevsbury and 
Birmingham R. Co., 2 De Gex & Sm. 537. 

(.f) 1 Sun., N. H. 530 ; 20 L. J., CL 
537 ; spo al&o irineft v. Bivl'iuhaul II. 
(\)„ 16 Jm% 1035; Jiaqbhiw v, Eisfmt 
Union B. Co., 7 Ilau*, 114 ; 10 L. .T., Cli. 
410 : 2 Morn. & G. 389 ; Yells v. Norfolk 
R. Co., 3 De (lex k Sm. 293 ; Jit in v. 
London and North Western 11. Co., 30 
L J., till. 817; 2 Julius. k Hemm. 80; 
Hook v. Ureal 1 Teste rn It. Co., 1(> W. 1’. 
200: L. II, 3 Cli. 202 ; Ur. id Western 
/,*. Co, v. llushout, 10 Jur. 238 ; 3 De l»e* 
k Sm. 290. , r , 

(ft) Sec While Carmarthen and Car- 
digan II. Co., 33 L, -T., Ch. 93 ; 1 Ileinni. 
^ Mill. 786 ; Hook v. Orcat ff'tstim 11. 


Co., uhi supra. If he seek to set aside an 
allotment of shares on the ground of mis- 
representation in the prospectus, ho should 
sue on his own behalf. Hallows v. Fernie, 
uhi supra. As to n suit by a preference 
shareholder on behalf of himself and all 
cither shareholders, see Cramer v. Bird, 
L. II., 6 ttj. 143. 

( c) *Fnrrei>t v. Monrheskr, Sheffield and 
Li iieohi shire 11. Co., 30 Hear. 40 ; 7 Jur., 
N. S. 887 ; Filder v. London, Brighton 
aiul South Coast It. Cty., 1 llemm. & M. 
189. 

[d) Harr v. London and North Western 
11. Co., 30 L. J., Ch. 830 ; 2 J. & II. 80 ; 
lie man v, Buford, uhi supra; Salomons 
y. Lai mi, uhi supra. 1 1 is submitted that 
an obiter dictum of Knight Draco, L. J,, 
eoiilra, in Bnrjcrs v. U-eford, IT. <(• W. 11. 
Co., 2 De G. k il. 062, cannot now be 
taken to he law. See Seaton v. Grunt, 36 
L. J.. Ch. 638. 

(r) L. H., 3 eii*337. 
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a puroliasor of 500/. oxteusiuii stock, receiving the benefit of the dividend out of 
the monies furnished by K., of which ho now complains. Very suon after his 
acquisition of shares lie commences operations against the company by filing his 
bill. However questionable tho mndo of tho plaintiff’ll introduction to tlic com- 
pany may havo been, ho has an actual interest in the subject-matter of tho suit. 
In this respect ho differs from tho plaintiff in Forrest v. Mu ado •,/*/•, /tv. II. fb. 
who stated in his examination that, the directors of a rival company direct "d tho 
institution of tho suit anil indemnified him against thccods, and Lord Wcstbury 
dismissed the bill on tin* ground that the plainlitr coming in tin* clinv.i ‘ter of a 
shareholder in the company, and sitting that it was not lii-4 own act, but an act 
that ho had becu directed to do by the other company, the suit w.u an imposi- 
tion on the Court. The plaintiff may properly he described in the words of 
K. Bruce, L. J., in Jlmjea v. Ih'furd, II'. and II’. It. (b., as ‘ a person who has 
made himself a shareholder in the company for thu mere purport of institining 
this litigation. 5 But if tho question put by Wood, V.-O., in FitiFr v. Luotlua, 
Briijhtnn and ft. C. It. ( b., is repeated in this ease, * Is the suit /cum Jidr the 
plaintiff’s own suit, or is ho merely tho hand by which home one nets I ’ (ho 
correct answer must be— lie ounsuniod to become tlif instrument of others, but 
for that purpose he has acquired an interest which gives him a common cause 
with them. T cannot siy that having chosen to place himself in this invidious 
position with a real interest (though of no great amount) Tit stake, ho is not to 
have tho ordinary rights of a plaintiff on account of tho motives which led him t > 
acquire the means of appearing in that character.* 1 • 

• • 

And if a shareholder neglects to apply for relief against any pro- 
ceeding of the company, which is in excess <jf their powers, as soon 
as he is acquainted with the proceeding, ho cannot afterwards obtain 
relief, at all events by injunction, because he will bo deemed to have 
acquiesced in the steps takcu (/). It would seefft that the proper 
mode of obtaining relief iu such a case would bo to apply to the 
Board of Trade to take proceedings under tho statute 7 & 8 Viet, 
c. 85, s. 17 (jj). 

In Hare v, L. and N. IF. Li. Co. (h), Wood, Y.-C, thus classified 
the cases in which Courts of Equity interfere as-’ between the share- 
holders and tho company : — 

“ This Court, in dealing between thu shareholders aud tho company, 1ms usually 
threo classes of casus called to its attention ; namely, tho class of cases in which 
thu directors are doing something nlirn rim of tlic directors, yifd diroetow, but 
still within tlic power of tho compauy as a body; and in those casus tho Court 
lias said, wo will not interfere, as in the case of Fan v. llnrbotUr, bucauno, 
though they may 1** wrong to-day, tho majority of thu company may say theyuro 
right to-monw. Then there is the class of cases wlieru tho whole company united 
has not the power to do tho acts, either as regards tho individual shareholders or 
aB rogards the public interest, or both. As regards tho individual shareholders, 
lake tho case of applying part of the monies uf the company for soliciting a new 


(/) t/mliaui v, Birkrubml Jinu'lion ll. 
(Jo., 2 Linen. & (lord. 1B0 ; 20 L. .1., (’ll. 
413 ; Ffimks v. Mouth II. Co., 1 

Sm. & Iliir. 112 ; Hare v. L. & N. 11 

H.-—YOL. 1. 


6b., supra. 

(It) See Vol. 2. 

(h) SO L. J., Ch. 620 ; 2 Julius. & llumm, 

80 . • 

K 


A&inksccnce. 


rriuelpli't im 

wlilck Court will 
Intel loro. 
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karAMutow ^ has been held, that you cannot apply any of the monies of the company 
Dim-tors. to tho obt aining of a now bill because the shareholder has contracted to belong 
to a given company for a given object, and has not contracted to do more. I 
think it would bo difficult to say the public, as distinguished from the share- 
holder, has any interost at all in that ; probably the Attorney-General might 
interfere, but I can scarcely see the ground for public interference. 

“ Then there is the other class of cases, where you are applying the capital of 
the company to an enterprise in which you are not entitled to speculate as a cor- 
porate body, without being liable to the consequences incident to individuals who 
speculate ; and that is the case of the Great Northern Railway Company carrying 
cools (i). In those oasos where tho publio has an interest, the shareholder also 
hflPnn interest : he of bourse has tho same interest, or an interost in a higher 
degree, than in the case put of the money boing applied to the passing of an act 
of Parliament extending his enterprise ; and ho may, as well as the Attorney- 
General, sue, and may suo with or without tho Attorney-General, as he may be 
minded ; and the Court there is in the habit of saying that it will interfere on 
bolialf of ono of the shareholders without much scruple as to his motive.” 


The general principles, therefore, upon which Courts of Equity will 
interfere, upon tlie application of shareholders, to prevent railway 
directors from exceeding their statutory powers, are well settled, 
though, as wo shall presently see, considerable difficulty has arisen, 
and must hereafter arise, in applying those principles to the circum- 
stances of particular cases, especially those which approach the 
wUwvy cou.i«Hy boundaries of what is or is not lawful? The great principle which 
purpose^f nr° ttU! g 0Vljrn!j hll these cases is this — that a railway company is a corpora- 
tion established for a particular purpose, and the directors have no 
power to bind the^ corporation by entering into contracts for purposes 
foreign to tho purposes for which the corporation was established ; 
such contracts arc ultra riven, and illegal (k). 

This principle, however, still leaves unsettled a question of almost 
still greater importance and difficulty, the question, namely, what is 
or is not foreigii to the purposes for which the company was esta- 
blished. In extreme cases this question is ea^y of solution ; but, as 
iu other questions of degree, as we approach the confines of rectitude 
our difficulties increase, till we find it impossible to lay down a rule 
applicable to all cases. In each case, therefore, the question must 


(/) AHiiuii'ii-truii’iv/ v. if mil Xorl/nns 
](. CV, *29 L. J., Ch. 7 0-1 j 1 Dr. A Hu. 
15k 

(I) Scu Companies Clauses Act, IS 15, 
s. (55, post. Yol. 2; (fiirn y. Xi'im, 27 
L .1., Uli. 823. A distinction 1ms been 
dr.ivni by Ids'll authorities between euu- 
Lruets forbidden and contracts not autho- 
rized, and it has been .said that, while 
shareholders ran obtain tin reveis.il $iF 
either kind of eontrael, it is only coutiin Is 
foi bidden wlt'ch are void as between the 
company and third ]mitie.s. See iH*r Erie, 
.1,, in MttijDi' nf Nw trick v~ Xorjulk 11. 


i'll., I E. A 13. lid, and pei JHaekbum. J., 
in Tin/hir v. thiektiJer thuf Midhurst R. 
<* 0 ., 36 L J., Ex. 2t«, at p. 212 ; L. R., 
*2 Ex. 357, at p. -»StS. Montagu Smith, 
Keating and Lash, .1.1., however, were of 
opinion that tliu distinction is not sound, 
ili., fil p. 369. Tho judgments of the 
House ot Lords, L. I?., 1 II. L. 628, do 
not turn upon tlio distinction, which, it i< 
submitted, proceeds rather upon moral 
Hum legal grounds. As to tho personal 
liability of directors for a breach of trust 
causing loss, Tnrqwind y. MitrslutV, 
L. R., 6 Eip 1 12. . 
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be determined by tbe Court taking into consideration the acts of 
Parliament constituting the company, and other peculiar surrounding 
circumstances. 

But let us consider the general principle. In the early caso of Principle. 
Oolman v. Mister n Counties R. Co. (1), Lord Langdale, M. R., 
said — 

“ To look upon a railway company iw in the light of a common pai+noivihip, and 
t » ho Huhjeet to no greater vigilance than common partnerships may k», would he 
greatly to mistake tho functions which they perform, and the powers which they 
exercise, of interference with tho public and private* rights of all individuaTT in 
this realm. VVc are to look upon those powers us given to them in consideration 
of a benefit, which, notwithstanding all other smrifieos, is on the whole hoped to 
he obtained by tlie public, hut tho public intjivsl being to protect tho private 
rights of all individuals, and to save them from liabilities beyond those which the 
powers given by tho several acts necessarily occasion, they must always be 
carefully looked to ; and lam clearly of opinion, that tho powers which are given 
extend no further than is oxprossly stated iu tho act, "or noejssarily and properly 
required, for til" purposes which the act has sanctionc 1. How far those power-**, 
which arc necessarily or conveniently to be exercised fertile purpose intended 
by the act, may extend, will vury often bo a subject of groat difficulty. We 
cxnnot always ascertain what they are. Towers ample aitf given, for tho purpose 
of c instructing tlie railway— powers ample are given for uuuutuiuiug the railway *• 
— powers ample are also given for doing all those things which are required for 
tlie proper use of the railway ; # blit it has nowhere been statod that a railway 
company have power to enter into all sorts of trausacFums. Indeed, it is admitted, 
that they have nob a right to outer into new trades, not pointed out Ejr the act. But 
it i3 contonded, that, without limit, they have a right to pledge tho funds of tho 
company, for tlie encouragement of other transactions, .iowevor various and 
howovor extensive, provided only they profess that Hint encouragement, b *ing 
occasioned by the liability of tbuir own shareholders, tlie object of that liability 
is to incroaso tho traffic upon tlio railway, and thereby to increase tho profit to 
the shareholders. Surely, that has nowhere been stated ; there is no authority 
for anything of that kind. What has boon statod is, that thoso things to a small 
extent have frequently been dono since tho establishment of railways. Bo it so ; 

— but unless thoso acts so done can bo proved to bo in conformity with tho powers 
givon by tlie acts of Parliament under which those acta arc done, they furnish no 
authority whatever.” , 


In accordance with those principles, an injunction was granted to nin-tratimn of 
restrain the directors of a railway company from entering into con- 
tracts, or applying funds belonging to the company in making pay- 
ments in pursuance of contracts of indemnity, which were about to 
be given by tho directors to a steam-packet company, who proposed 
to establish a line of passenger ships in communication with the 
railway {in). So it is clearly unlawful, and a breach of trust, if the 


(/) 10 Boat. 1 ; 10 L. J., Oh. 70. Set* L. ,1., Uh. 227>. 
also Cntlialr v. South EtNn'n II. On. , 2 (in) (Julmiht v. AWe/vi l\nmlin It, 

Hall & TivulK 3615 ; 1 ( >L.*J., Ch. 177 ; 6 ulii s,upu. Bui when* a railway rniupauy 
RaiUv. L\ 670 ; Salomons v, Luiny, 19 wit** bouml^o keep up sltum-rc-scls far tin 
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directors, without any authority from Parliament, subscribe for or 
purchase shares in another railway (n). 

A company may not subscribe out of its funds to Exhibitions or 
Institutions. This undoubted restriction is well illustrated by 
Toml'inmi v. South-Eastern R Co. (o). In that case the directors 
had been authorized at a meeting of the proprietors by more than 
10,000 votes against 175, to subscribe 1,000£. to the "Imperial 
Institute,” it being provided in the authorising resolution that any 
dissentient shareholder might have his proportion returned to him 
with his next dividend warrant. The plaintiff, a holder of 500i. 
Dcforred Stock, whose interest in the subscription would be repre- 
sented by about 13d, easily obtained an interlocutory injunction 
from Kay, J., restraining the payment of the 1,000Z., although it was 
urged for the company that the Imperial Institute would augment 
their traffic (p). 

In another case an injunction was granted, on the application of a 
shareholder, to restrain the directors of a railway company from ex- 
pending any portion of the capital, in promoting a bill in Parliament 
for improving a navigation upon which the railway company were 
empowered to erecj, wharfs and warehouses ; although it was admitted 
that it would have been very beneficial and advantageous to the com- 
pany, that the navigation should be improved in the manner proposed 
by the bill (Vj). 

Upon similar principles it was held by the House of Lords (>•), 
reversing a decision of the Court of Session in Scotland, that a 
railway company was not liable upon an agreement entered into by 
the projectors of it to contribute funds for constructing and enlarging 
a pier and harbour. 

So again, upon au information filed at the relation of a share- 
holder (s), against a railway company (t) alleging that they bought and 


puiposes of a feny, it wns held tli.it those 
steamers, when not employed for the feny, 
might be used for excursion trips, and 
\utu not liouiul to leniiiiii idle when not 
M .lilted for the ferry. Forrest v. Man- 
rhnftr, Shiffulil mil Liuitihishiit Jl. Co. , 
80 Hear. 40 ; olliimod on the ground that 
tho suit was illusory, 7 Jur., X. 8. 887. 
And in South ll'uln It. Co. v. JlnfmontJ, 
10 (!. 11,, N. S, 075, the Court of Common 
Pleas went so far ih to hold that tho plain- 
tiff-, might eontiact with tho defendant that 
the defendant should ran a steamer fioni 
Milford Iforon to Cork for tho accommo- 
dation of tho through traffic of tho plain- 
tiffs. The case was i mcnlcd upon demurrer. 
Any shareholder, howcior, might lu\* 
restrained the company by injunction. 

(v) Grot Eastern 11. Co. v. Turner, 
L. li., 8 Ch. 140 ; 41 L. .1., Ch. 034. 

(o) Tomkumn r. S. E. 11. Vo., L. E., 


33 Cli. D. C7o, per Kay, J, 

(ji) It wns stated that “railway com- 
panies in general had been accustomed to 
contribute to tho funds of objects likely 
to increase traffic on their lines, such ns 
r.iee,mcelmgs and regattas.” Such con- 
tributions would seem to bo illegal. 

(?) Hunt v. Shrewsbury and Chester L. 
Co., 20 L. J., Ch. 160. 

(/■) Caledonian and !* JhnnhartansJt ire 11 
Co. v. Helensburgh Harbour Trustees , 2 
M‘<i. 8U1 : and see post, ns to the effect 
of agreements by promoters to bind com- 
pany afterwards incorporated, Chnii. IV. 
Sect. 1. 

(j) Said to hare been a coal-merchant 
by Baggallay, L. J., in Attorney-General 
v. Great Eastern 11. Co.. L. 11 Ch. I). 
at p. 500. 

(0 AtlonieyMJeteml v. Great Northern 
E. Co., 29 L. J., Ch. 794 ; 1 Dr. &Sm.rl54. 
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sold coal for profit, Sir R. Kindersluv, V.-C., granted an injunction 
to restrain the company from acting as coal -dealers, and in giving 
j udg meat, observed— 

“ An act of Parliament; which coiihI itntes a juint-stofk company, Csiv a railway 
company,) may lie for uiauy purposes rugaTiled ns a contract w itli the puhlir. [r 
is true that it is a contract carried into effect through the medium nviniiehiiiery 
of an act of Parliament, Imt it is in effect a coutniH hctnvun tin* promoters of 
that company ami the public, ami tile ecmipunvuri* hound 1>\ that eonti.iet ; and 
although the act of Parliament which con-.titntes mil ineorporih*. the c.impau,, 
contains no proliihilion in express terms against eng igin,* in my busline h, cm ept 
that of making, and in lint linin'.', and u dir.' the railway, 1 licit* i» iinplie l in e\t*ry 
such act of Parliament a prohibition, or 'looking tit it a, a eon'-rjet a *■ Hitr.iet 
against over engaging in tiny other Imhinoss than that of a railway romp my. It 
is clear that that is the rule of law in the alwonco of anynegitivo provision what- 
ever prohibiting the dealing in any other matters ; ami that principle has been 
act id on over and over again. It is acted on constantly as bt tween the different 
shareholders in the company. A single shareholder,- oven if 5tU out of tilt!) 
shareholders agreed to carry on a different husinest in addition to the railway 
Imsiness, and it was clearly for the 1 tenet it of the company, ami if it was clear 
that they had made enormous profits from doing it, and wn% continuing to duriv e 
those profits, — a single shareholder has the right to say, --‘That iT not our con- 
tract amongst ourselves,— you shall not do it;* and h* may come and got an 
injunction.” • • •• 

And where an agrccineuff provided for a number of tilings to In* 
done, which were all for the purpose of accomplishing a certain 
object that was ultra vires, it was held by Kiiidersle)" V.-C., that 
the parties had no right by virtue of that agreement, until they 
had obtained the authority of Parliament, to do even those acts 
which independently of the agreement, they did not require the 
authority of Parliament to do. Rut in granting an injunction to this 
extent, the V.-O. refused to restrain two directors appointed under 
the agreement from acting, on the ground that the shareholders had 
power to removo them, and that rest mining them* might ho detri- 
mental to the business and interests of the company (u). 

Where an agreement entered into by directors is partly illegal, the 
shareholders have a right to have it set aside so far as it is ultra 
vires (.<■). • 

And if an act is granted for the making of one entire line of rail- 
way, the company cannot abandon one portion of the lino altogether, 
and expend the capital subscribed in malciug so much of i.lio railway JJ" ,f,| r «•»»«“!*'• 
as they propose to complete. The rule is, that the obligation to 
complete the work is co-cxtensive with the authority to make it. No 
authority is given to substitute a legwork, or pait of tin 1 whole ; and 

(u) llcrttersky v. Earl of UMLtU'At, SI L, J., CL f/lS; 1 He nun. A Mill. ISO. 

J,. J,, Oh. 873. • • See also Clinch v. Financial iWjmnitiun, 

(.4 Mu timet l v. Midland M. (Jo., 32 37 L. .1., (\ il'U. 
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t. control of j g therefore unlawful to apply the capital collected on the faith of 

ShirehMtr* over t , , , 1 , . . 

Distort, the whole work being completed, in completing only a part of it (y). 

So, when a company had powers to construct several branch and 
extension railways, and to raise certain distinct sums for each work, 
and the directors, having abandoned one portion of tho railway, pro- 
posed to use a portion of the capital raised for the abandoned works, 
for the purposes of the other works, Lord Oottenham, C., said he 
was clearly of opinion that the shareholders, who subscribed their 
money for the purposes of the entire undertaking, were entitled in 
equity to the interposition of the Court, for the purpose of restraining 
the company from so applying the money. And an injunction was 
granted (z). 

It is clear, therefore, that a company have no right to engage or 
pledge their funds, or entangle their affairs, in unauthorized trans- 
actions, so as to place the existing funds in jeopardy ; nor may they 
do so on the speculation that they may afterwards obtain parliamen- 
tary authority for doing acts which were unlawful at the time they 
were done (a). * 

Delegation or It is also unlawful for a company, without authority from Parlia- 
5Sr”vJn ! Afford ment, to delegate ifcs*powers to another company. Thus, in Bnnan 
v. Rafford (6), where a company had proceeded to a certain extent 
in making a railway, anil being then in want of funds, entered into an 
agreement with another'eompany, that, when the line was completed, 
it should he worked by that company, who should havo perfect 
control, and exercise all the rights of the original company for twenty- 
one years, and fincl stock and work the concern, — Lord Oanwortb, 


(y\ Per Lord Langdale, M. R., Cohen v. 
Wilkinson, 1 Much. k Gord. 481 ; 18 
L. J., Ch. 878 ; on appeal, 14 Jur. 491. 
J]ut wliero a railway company were autho- 
rized to make a lino with branches, and 
they completed a portion of the lino, but 
abandoned other parts of it, this is not a 
public mi'scluel which outitles the Attor- 
ney-Genoirfl to file an information, to pre- 
vent the company from opening the portion 
of the lino which is completed, uutil the 
whole is pcifcct. Attorney-General v. 
Birmingham Junction Jl. Vo., 16 Jur. 
113. 

Ba'f&huw y. Eastern Union li. Co., 
7 Hiiio, 114 ; 19 L. J„ Cli. 410 ; 6 Itailw. 
Cas. 152. But in Hodgson v. Earl Powis, 
12 Boar. 392 ; 19 L. J , Ch. 418, Lord 
Langdale, M. I?., intimated that if the 
thing sought to be done, although illegal, 
would bo nevertheless beneficial to the 
purposes which Parliament had intended", 
and also to the parties, lie should ho dis- 
inclined to grant an injunction. See also 
S. C. on appeal, 21 L. J., Ch. 17, where 
Lord Crauivortli, L. J., express a similar 


opinion. But in Caledonian and Dum- 
lai tonsh ire It. Co. y, Helensburgh Harbmn 
Trustees, 2 M‘Q, 418, Lord Cranworth, 
L. C., said, “ The question is not whetlioi 
it will be beneficial, but whether it wi 1 be 
beneficial in the mode sanctioned by fht 
ad." When acquiescence in the proceed- 
ings of the directors will bar shareholders 
from applying for an injunction, see Gra- 
ham v, Birkenhead Junction Jl. Co., ‘ 
Maon. & Gord. 160 ; 20 L. J., Ch. 445 
Hodgson t. Earl Powis, 21 L. J,, Ch. 17 
Sharjilcy v. Louth and East Coast Jl. Co. 
L. R., 2 Cli, D. 603, C. A. 

(«) Logan v. Earl of Courtown, 20 L. J. 
Ch. 347. Aud what the directors canno 
do after the formation of the company 
certainly the provisional director's canno 
do before for the purpose of binding tb 
company. Caledonian and Dumbarton 
shire 11. Co. v. Helensburgh Hitrbou 
Trustees, nbi nupra ; Leominster Cam 
Navigation v. mrewsbvry and Herefori 
li. Co., 26 L. J., Ch. 764. 

( b ) 1 Sim., N.J3. 556; 20 L. J., Cli 
537 ; 7 Baihv. Cas. 48. 
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V. -C., held that this agreement was illegal, and restrained the 

parties from carrying it into execution. The ground of the decision 
was, that it was not competent for a company, who had obtained 
parliamentary powers, to delegate these powers to another company ; 
and this principle is now clearly established by later decisions. 
Thus, upon an application for an injnnrtion to restrain a company 
from obstructing the engines of another company from pacing on 
the lino of the defendants railway, upon the ground that the latter 
had, by agreement, given the plaintiffs a right to run their trains on 
the defendant’s railway, and to use their stations and other eon- 
vcnieuces, and it bdng necessary, in support of the plaintiffs’ ea-e, to 
refer to au agreement between the plaintiffs and a third company, 
which gave the plaintiffs certain rights over a lino of railway adjacent 
to the defendants’ railway, Sir fl. Turner, V.-( refused the injunction, 
on the ground that the latter agreement was ilbynl. The learned 
judge observed : — * 

“ Tlioro lies at the root of tliia ensu a question of public pglicy, which prochub > 
the interference of the Court. It is impossible to uvul the itgruciycut between 
the plaintiffs and the East Anglian Co. -without being satisfied that it aimmuMo 
an entire dolegati<»n to the plaintiffs of all the powers conferred hy Parliament 
upon the latter company. All tlic stock of flint company fit to be taken hy tlm 
plaintiffs, without any obligation to restore it. r ihc phuntiffsaroto mannge and 
regulate the railways of the Eiist Anglian Co., for thi^purposuH of the agreement : 
and, altliongli in form it is declared that the instrument shall u<£ operate as a 
lease or agreement, it amounts in substance either to one or the other. It is 
framed in total disregard of the obligations and duties which attach to these 
companies, and is an attempt to cany into effect, withmTt tho intervention of 
Parliament, what cannot lawfully ho done, except by Parliament, in the exorcise 
of its discretion, with reference to the interest of the public ” (e). 

So wlicro by an agreement tho L. and N. W. 11. (A>. agreed for a 
term of ninety-nine years to work tho lines of the Birkenhead Co., 
using the property and plant of the latter company, except certain 
specified lauds, and the said company were also to fix the fares and 
rates of charge, and tho L. and N. W. Co. were to be allowed % certain 
specified sum for working expenses, and at tho termination of the 
agreement the property and plant wore to be restored of the same 
working value ; and there was also a stipulation tlmt a joint com- 
mittee should be appointed, but not to exercise powers inconsistent 
with tho acts of Parliament of the respective companies ; Sir J. 
Parker, V.-C., decreed that this agreement was not within the power 
of either of the companies, inasmuch as it was impossible that it 
could be carried out, without delegation or transfer fo the L. and N. 

W. Co. of some at lea^t of tho duties and powers which were given 

(e) Great Northern lb Co, v. Eastern Counties It. Co., 9 II.in>, S09 *21 1.. .1., 

oh. m. • 


Deli'gntton of 
JiMVMN t<> 
anutliei i'iiiii- 
1UI1). 


Wltiihv, r.hl ra- 
in ml li, Co. 
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j. Conimi of exclusively to the other company : and that although the B. Co. were 

Sharehoblm over J , ° . 

Dtn rton. no t called upon to he earners, nevertheless the working the lino was 

a duty imposed upon thorn by act of Parliament. The B. Co. had 
therefore agreed to part with statutory powers, which they had no 
authority to paid with, and to a body which, by their constitution, 
had no authority to accept them (d). 

Working agicc- But although a lease of the line to another company is illegal, an 

went. agreement giving another company full power to work the line is not 

illegal, if it be not exclusive of all other companies, and be deter- 
minable on notice. .So it was held in Llanelly Railway and Lock 
Go. v. London and North-Western Railway Co. (e), in which the 
distinction between legal and illegal agreements was thus put by 
James, L. J. : — 

I 

“ I cannot allow that it is die same tiling, whether there is an agreement which 
practically amounts to a lease, and which by contract prevents the entering into 
an agreement with other companies, and an agreement which has no Buoh exclusive 
clauses in it. The difference is, that at any moment at which the Hereford Com- 
mittee think it for thftir advantage to work their own line, or think it for their 
advantago to •enter into a contract with any other company, there is nothing in 
the agreement to prevent them doing so.” 

• • * 

And with regard to the 87th section of the Railways Clauses Act, 

1845, upon the application of which the decisions in this class of 
cases must he taken to depend, the learned judge observed : — 

“ I think that section is clearly reciprocal, and not a clause which only enables 
the company which is the owner of the line to enter into an agreement to enable 
another company to send its engines and carriages along the line, but it also 
enables the other company reciprocally to enter into the agreement ” (J). 

And an agreement for running powers and consequent apportion- 
ment of profits may be perpetual ; and sucb an agreement, if con- 
taining no clausa as to notice, will bo construed as perpetual, and 
bold binding (e). “Agreement for tbe division of receipts from 
through^ traffic, according to certain mileage proportions, with an 
allowance for working expenses where working expenses are incurred” 
by the running company, is “entirely such an agreement as was con- 
templated by the 87th section of the Railways Clauses Act, 1845 (g), 
and that although the staff of the running company may have the 
use of the owning company’s stations .” 


(il) irincJi v. Jtirlmhcad 11. Co., 16 
Jur. 1035 ; 5 De fiex & Sm. 562 ; 7 Kuilw. 
Cas. 381. Hoe aho Sinipson v. Dcnkot, 
10 Hare, 51 ; 10 Jur. 828. 

(c) Llanelly Muiliviui and Dock Co. v. 
L . di X. ir. 11. Co., L. JR, 7 11. L. 550; 
45 L J., Ch, 539 ; 32 L. T. 5^5, affirming 


both the decisions below, L. R., 8 Oh. 
942 ; 42 L. J., Ch. 884. 

(./ ) Mullaml 11 Vo. v. G. IV. Jl. Co., 
L. R., 8 Ch. 841 ; 42 L. J., Ch. 438 ; 28 
L. T. 718 ; 21 W, R. 657, reversing Lord 
Roiniliy, M. R. # 

{<j) Per Lord* Calms, ib. 
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Groat litigation, leading to great difference of opinion amongst 
some of the most eminent judges, 1ms arisen out of agreements 
between railway companies fur regulation of traffic and division of 
profits. Upon this subject it must first ho observed, that, indepen- 
dently of the 87th section of the Act of 184"), or their special acts, 
railway companies have no power to enter into such agreements at 
all (It) ; and further that, in more recent times, such agreements 
(unless made under the powers of the Act of 1845), even when 
authorized by a special net, will usually require the sanction of the 
shareholders and the approval of the It iiUv.iv ( ‘ouuuUsiim ts. 

Whether the agreements are subject to these restrictions or not will 
depend on whether they are authorized by a special act, cit her in- 
corporating Part III. of the Railways Clauses Act, 1 8tl«1 (/), or itself 
containing similar provisions. 

With regard to the series of complicated cases referred to in the Aw* 

. . . mi ,n i • ,... • t i/jiif Iltnuhnihun 

note (A’), it appoai’3 that in The nhmmtanj ami Birindinjhaia case hm. 
it was held that an agreement, ostensibly founded on the 87th section 
of the Act of 1845 (which plainly does not autliofl/.e such an agree- 
ment), between companies owning, not lines which lorrnecl parts of a 
continuous route, but Hues which formed independent routes between 
the same termini, was held valid at law, and not reversible, but also 
not enforceable in equity. * Hare's case was an attempt by a share- 
holder to set aside an arraugemeut called th<? “ octuple arrangement,” 
whereby one set of companies owning linos which formed the west 
coast route from London to Scotland, arranged with another set, 
owning lines which formed the east coast route, £o divide the profits 
of the whole traffic in cortaiu fixed proportions for fourteen years. 

After an elaborate review of the authorities, Wood, V.-C., held that 


(A) Per Lord Cranworth, C., in Shrew, 
htli'jj uwl lttfMtMjhlM R. Ci). V. L. it. Y. 
IF. U. Co., uhi infra. 

(i) 26 & 27 Yicl. c. 92, sn. 22—29 ; Re- 
gulation of Railways Act, 1873, 36 & 37 
Viet. c. 48, s. 10, post, Appendix. See 
post, Chap. XI., “Jurisdiction of tho 
Railway Commissioners.” 

(k) Shrewsbury and JUrinintjJuun St Vo. 
v. L. 6 N. IF. ft. Oo., 2 Alacu. & (lord. 
32 1 ; S. C. 2 Hall & IV. 237 ; 3 Maen. It 
(lord. 70 ; 17 <}. IV 652 ; 10 ISenv. 411 ; 4 
Do (lux, M. Sc Gord. 115 ; 0 II. L. 0. 113 ; 
20 L. J., Cli. 90 ; 21 L. J., <j. 13. 89 ; 22 
L. J., Ch.. 082 ; 20 L. J., Oh. 482 ; Hare 
v. L. & N. IF. 11. Co., 2 Johns. Sc lleunn. 
80 ; 30 L. J., Oh. 817 ; Midland It. Vo. 
v. L. * N. IP. 11. Co., 35 L. J., Ch. 881 ; 
L. R., 2 J5n. 521. Tho above are oases in 
equity. Thero have also boon a great 
number of cases at law, which have been 
decided upon somowlm^ similar principles. 
But, in these cases, the qnS&lion lias arisen 


between third jnntin and railway com- 
panics, and the derisions have sometimes 
been iutlueuecd bj considerations which 
do not apply to cases in which tin* ques- 
tiou arises betuuen shareholders and duec- 
lors, which arc analogous t« questions 
hetwcon partners, inter w. Tin* eases tire : 
East AmjVuin R. Vo. v. Eustren Vanillin 
11. Vo., Ilf. It. 775 ; 21 L. J., U. 1’. 23 ; 
16 Jur. 2i!l ; 7 Rrilw. ('as. 160j ({aye v. 
Newmarket 11. Co., 18 (J. 15. J57 ; 21 L. J., 
(J. 13. 398 ; M'tlreyor v. Hoar mult Dial 
11. Co., 18 (J. 15. 018 j 22 L J., y. 13. 09 ; 
Smith Yorkshire II. and Jliivr Ihm Vo. v. 
Unat Northern 11. Vo., 9 Exdt. 55, 012 ; 
Mayor of Norwich v. Norfolk It. Vo., 4 E. 
& 15. 397 ; Bosfuck v. North Staffordshire 
II. Vo., 4 E. & B. 798 ; 25 I,. J., Ch. 325; 
tfhiir/xs v. Eastern Oounlus It, Vo., 22 
L. J., Ch. 77 ; 5 II. L. ('. 381 ; Tnylor v. 
Chichester and ilidhurst 11, Vo., L. R., 4 
11. L. 028, 



58 


CHAP. II. — THE CONSTITUTION OF RAILWAY COMPANIES. 


7. Cuntrnl of 
Shnveholdeu mr 
DmctoV). 


Same faipq 
between cov- 
putiuvo stations. 


Application for 
exleubiou bill. 


Expenses uiny 
not be defiajol 
out nl lunils ol 
cumpauj . 


the arrangement could not be set aside. It is to be remarked that 
the elaborate judgment of Wood, V.-C., in the latter case, proceeded 
partly on the authority of the former; and it is submitted with 
diffidonce that both agreements constituted a quasi-partnership, and 
wore ultra vires and void. It appears at all events that “joint- 
purse agreements,” i.e., agreements *■ to divide tho profits arising 
from any particular traffic in certain fixed proportions, without 
reference to the question whether it has actually travelled over the 
line or by the trains of one company or the other,” are now con- 
sidered unsafe. In tho Report of the Joint Select Committee on 
Railway Amalgamation of 1872, it is observed on thi3 subject — 

“ Whether division of traffic receipts on the joint-purse principle is valid at 
law or not is open to considerable doubt. It is dear that the Courts will not set 
aside such an arrangement on the ground that it is illegal in the sense of being 
contrary to public policy. But the doubt is whether such an arrangement, which 
is in fact a sort of partnership, is not ultra rim of each company, and whether it 
may not therefore be set asiae at the instance of a shareholder. This doubt, the 
committee are advised, is such as to make it unsafe for companies to enter into 
such agreements without the sanction of Parliament, although thore is evidence 
that they sometimes do so.” 

The object aimed at by agreements of this character is frequently 
and more easily obtained by competing companiel agreeing to charge 
the same fares between competitive stations ; and it would seem that 
such an agreement is unimpeachable. 

The direcflbrs of a railway company have clearly power to apply to 
Parliament for an extension bill. And it is equally clear that the 
High Court has poorer to restrain an improper application to Parlia- 
ment, although the power has never boen in fact exercised, and, as 
was observed by the Court in a case of a very special character ( l ), it 
is difficult to conceive an instance in which it would be right for the 
Court to exercise that power. And the Court has even refused to 
restrain applications made in broach of covenants not to apply (m). 

But notwithstanding the Wharncliffe Order (which provides for 
the submission of every extension bill to a meeting of .shareholders), 
it is well established that, although directors may promote extension 
bills thoy may not defray tho expenses of such bills out of the funds 
of the company (/?). In one very peculiar case, however (o), in 
which a largo majority of shareholders had agreed io soli a canal 

(/) London, Chatham and Borer Hail- Denison, IS Jur 828; Vaneev. East Lan- 
nay Ai niiujeoiuit Ait, L. I?., 5 Oh. G71, vashiu 11. Co, 3 K. L J. 50 ; Gnat Western 
revoi sing Stu.ii t, lit. p. 672, li It. Co. v. Jtushout, 16 Jur. 238 ; Stocl ton 

(ni) See tho two kit eases cited in the a ad Hartlepool 11 Vo. v. ludsand Think 
next nolo. • It. Co , 2 Fh. 666 ; Lmnuicr and Carlisle 

( n ) lluihiiell v. Midland and Gnat It. Co. v. L. «£• N. IF. 11. Go., 2 K. & J. 
Western of Ireland 11, Co., 32 L. J., fh. 298. 

513; Sti mis v. South Devon It. Co, 20 (o) Mathias v t Wilts caul Series Canal 

L. J., Ch. 491 ; 15 Jur 53.'i : i$nnijwn v. Navigation Co., 34 L. T. 316. „ 
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which paid no dividend, and one shareholder out of a very small 
minority sought to restrain tho company from promoting a bill to 
confirm the sale, Malins, V.-O., while fully recognizing the principle 
above laid down, appeared to be of opiuion that the funds of tho 
company might bo spent upon the bill with 'the leave of the Court. 

It may bo remarked in connection with this case, that dissentient 
shareholders may be heard against a bill both before tho examiners 
and before committees (j o). 

If the bill passes into an act, the act will ordinarily contain a clause* Evpnwi«f , 

1 • , , mansion lull 

charging tho expenses on the corporate funds ; but if the bill be un- » pane *j7 t .mtc. 

successful, it is hard to sco how an application by a dissentient share- 
holder to restrain the payment of the expenses of soliciting the bill 
out of tho corporate funds of tho company could be resisted, and 
an interim injunction restraining a company from paying the expenses 
of promoting an extension bill out of tho capital of the corapauy has 
been granted, at the instance of pwfereiu*e*hharoliolders, notwith- 
standing a compliance with the Wharncliffo order ((f). Nor does any 
decided case establish that a railway company naif employ its corpo- 
rate funds in opposing bills promoted by rival companies or other- 
wise. Conservators of rivers (/•) and commissioners of sewers (#) have 

• |; / f ( A 

been indeed allowed to expend corporate funds in opposing bills 
inimical to the inlcicsts under their charge ; but in such cases there 
would be no shareholders to complain. Jt is obvious, however, that 
it is often the duty of the directors of railway coin panics to oppose 
bills in Parliament ; and it is submitted that if a dissentient share- 
holder were to apply for an injunction to restrain tile defraying of the 
expenses out of the corporate funds, the Uourl would probably give a 
liberal construction to the Doth section of the Companies Clauses 
Act, and would hold that tho matter was one fur the consideration 
of auditors (/). 

Tho distinction between applying for a bill avd defraying tho J'nui 1 v. / dsf 

„ .. . . . V J ° „ . 1 Inn, II hue Jt. ('0. 

expenses of soliciting it out of corporate fuuds proceeds upon tho 
fiction that the promoters and the shareholders are, (jnd the bill, 
distinct persons. It is as plainly illegal for all partners, except one, 
to spend the partnership funds in seeking to alter the character of 
the partnership as it is legal for any one partner to spend his own 
money for that •purpose. Tho distinction is well drawn in Vance v. 

East Lancashire R. (Jo. (u), by Wood, V.-C., in the following 
words : — 

(p) V. S. O. 83 j L. 8. 0. 78, 101. (/) It will bo Horn that head No. 9 of 

(//) Ualedwitni 11. Co. v. Solitity June- the behedulo of Emm of Accounts, pro- 
t ion Jl, Co. t 49 L. T. 5215; 32 \Y. l>. 161, #011011 by the Railway Regulation Act, 

pr Bacon, V.-U. 1868, 31 A. 32 Viet. o. 119, contains an 

(r) Bright v. North, 2 riiillliis, 210. item “ Farliamoutary Expenses.” 

(*) It. v. Norfolk Qpvynis&ionm, 15 (it) 3 K. & J. 50. The directors, in this 
q, ]j. 349 ; 20 L. .T., Q. B, 121. rase, propos'd to iv.no now shares to de- 
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1. Control of 
(fhareholtltrs oral’ 
Director). 


Applications tn 
Parliament to 
vaiy tlic consti- 
tution or oblocts 
of a company 
nut illegal. 


“ I have no doubt of tho power of an existing company to apply to Parliament 
for an extension of its lino. But it is somewhat more than tills if it applies the 
corporato funds to that purpose. 

“ What is called the Whamcliffe Order (a*) aroso out of the proceedings before a 
Committeo of the Lords on the Stockton and Darlington Railway Bill, one of the 
first in which I was ongaged when at the bar. We succeeded in that caso. 
Then Lord Whamcliffe proposed as a Standing Order of the House, that before 
any such bill should pass the House of Lords in future, three-fifths of the 
shareholders Q/) present at the meeting should consent to an application being 
made for such bill. 1 think no doubt has ever existed since that time that it is 
competent to the directors to apply from time to time to extend their line to 
other purposes wholly bfiyond that contemplated by the original act of incorpo- 
ration, and that no resistance of any individual shareholder is of any avail, if 
the consent has baen obtained which I have referred to. 

“It afterwards came to be considered bofore this Court how far any part of 
the existing property of a corporation could be applied in payment either of 
preliminary expenses or of the expenses of passing a bill through Parliament. 
Mr. Bird (a) contended, that, if it was once admitted that the directors had power 
to come to Parliament for tfia act, all powers incidental to that must be inforred. 
It is quite clear that tins is too large an inference, for instance, one of the most 
necessary consequent of applying for an act, vis. the incurring expenses, is just 
what this Coutt will not permit. If they apply to Parliament for an act, the Court 
will not prevent them fyom so doing on the ground of dissenting shareholders 
objecting to it : but they are not permitted to apply any portion of the funds 
towards any part of tho expenses necessary for this new purpose. They cannot 
divert the fund to any purpose other than those sanctioned by tho oxisting act of 
the corporation.” • 


Power of com- In a case in which a suit was instituted in equity to enforce an 
an n imm^S et0 agreement, whereby two existing companies agreed to amalgamate (u) 
tkm their undertakings with a third company, and it was objected that, as 

the special acts contained no powers to authorize such a contract, the 
agreement was a nullity : Lord Cottenham, (J., said — 


u I am asked to treat this contract as a nullity, that is, to hold that all contracts 
which parties outer yito, not having themsolves tho power to carry them into 
effect, therefore agreeing to apply to Parliament to givo them such powers, are so 
utterly void that this Court will not 0 von protect tlio property, until an opportunity 
shall bo afforded for an application to Parliament. Tho effect of such a decision 
would bo to nidlify many family arrangements entered into— many with tho 
sanction of this Court, but to give effect to which tho powers of Parliament aro 
indispensable. It would also nullify all contracts by projectors of companies 
before their act is obtained ; and it is now twelve year’s sinjp (li) I gavo effect 


fray tho expenses of an application for an 
extension hill. 

(x) L. y. 0. Cl ; C S. 0, 71. 

(y) The oulors require tho consent of 
proprietors, holding at least thruc-fourlhs 
of the paid-up capital of the company? 
repiosented at such meeting. 

(i) One of the counsel. 

(aj Seo post, Chap. XIY., and also tho 
general clauses as to amalgamation in the 


Railways Clauses Act, 1863, 26 & 27 Yict. 
c. 92, s. 36, post, Yol. 2. 

0 ’>) In JS'hcardt v. Unhid Junction Jl. 
Co., 1 Alyl. & Cr. 650 ; 6 L. J., Ch. 47. 
Doubts have, however, been thrown upon 
that ease in tho House of Lords; sec* 
1'iviton v. Liverpool, Manchester and New- 
castle It. Co., 5 II. L. C. 605, and other 
cases considered P^>t> Cluvp. IV., Sect. 1. 
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against the incorporated body, to a contract entered into by the projectors of it, 
before their act was passed, but in contemplation of its passing, and now there aro 
many othor cases to the same effect. 1 am, therefore, not prepared to say, that a 
cuntraot so entered into and sanctionod, is to bo treated as a nullity, because sumo 
of it3 provisions may require an act of Parliament to carry them into offoct ” (<*). 

In another case a railway company applied to Parliament for an 
act enabling them to take a lease of another railway, but the appli- 
cation being opposed by a rival company, ou the ground that the pro- 
posed amalgamation would destroy the traffic then existing ou the 
line of the objecting company, an agreement wag mado between the 
parties that the opposition should bo withdrawn, that a mutual 
account of the traffic of the tliroo companies should be kept, and the 
amount roccivod bo divided in certain proportions by tho companies, 
and that the company taking tho intended lease should not compete 
for any traffic whicli properly belonged to thu other company. Thu 
act of Parliament was obtained, but the conditions of the agreement 
were not observed. Lord Cotteuham, 0., was of opinion tliat it could 
not be said that any fraud bad been practised Parliament, as 
it had often been decided that parties may come to a private arrange- 
ment between themselves as a grouudfor not opposing a bill ; neither 
could it be objected that the companies had not full authority to 
eulor into the stipulations* contained in the agreement as to the 
regulation of tho traffic (d). This case wfts finally sent by Lord 
Truro, C., to law, and tho Court of Queens Bench determined that 
there was nothing in the agreement contrary to tho duty whicli the 
parties respectively owed to Parliament, or to tho* public, or to their 
own subscribers ; as to the first point, it had boon clearly settled that 
an agreement to withdraw opposition to a railway bill in Parliament 
for a pecuniary or other consideration, was not illegal ; secondly, that 
it was not injurious to the public, by giving in effect a monopoly to 
unc company, because tho parties did not propose by their agreement 
to endeavour to prevent competition generally, but only that ouo 
company should not compete or interfere witli tho other, upon tho 
particular lino mentioned in the agreement, which was in effect tho 
same as if two persons engaged in one trade should agree not to 
compote with each other witliiu a particular district ; and as to tho 
last point, the stipulation to divide the profits might be greatly, for 
the benefit of the shareholders, for without some such co-operation 
of the companies perhaps no profit would bo made (c). 

(<•) Great Western R. Go. v. Birmimjham (r) Mrnrs’iitri/ mid Fiirminrjham R. Co. 
ami Oxford Junction, 17 L J, Cli. 213 ; 3 Y. L. mid N. IV. R. Vo., siqtm ; 17 (}. It. 
Pitrilw. Cns, 211. <•32; 21 L. J., (J. li. 89 j 1C Jur. 311. 

(d) tih'tu'sbnry ami Birniinijhna li. Vo, Tim case subsequently e«ime before Sir J. 
v. L. and N. W. 11. Vo., 2 Hull & Twells, llnmilly, M. I!., who Haul lie was bound 
257 ; 20 L. J., Ch. 00 ; € ILu-n. & U. 321 ; by the decisions to bold that the agree- 
3 ilaon. & G. 70. incut wus *aot illegal; hut ho was of 


Agreement to 

withdraw 
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CHAP. II.—' THE CONSTITUTION OF 1IAILWAY COMPANIES. 


8. Meat) amt of 
Ultra Vim A eta 
by Third Vm tut. 


Injunction to 
iphtnuu dovui- 
tlon. 


8. Jurisdiction of the Courts to protect Third Parties or the Public 
against Illegal Acts of Railway Companies (/). 

Injunctions are frequently resorted to by third parties for the 
purpose of restraining railway companies from doing illegal acts. 
The general principle by which equity is guided in administering 
such relief, appears to bo this, i.e. that whore a company go beyond 
the powers which the legislature has given them, and interfere with 
the property of individuals, it is the duty of the Court to interfere 
for the purpose of strictly keeping the company within those limits 
which tbo legislature has thought proper to proscribe for the exercise 
of their powers (g). 

In the early case of River Dun Navigation Co. v. North Midland 
R. Co. (A), the application was to restrain a deviation. The Court 
refused the injunction upon the construction of the special acts of 
the company, but Lord t/ottenham, 0., observed : — 

“I am not at liberty, (oven if I were in the least disposed, which I am not,) 
to withhold the jurisdiction of this Court, as exercised in the first case in which it 
was exorcised, that of Agar v. li&jmt's Canal Co. (#), where Lord Eldon proceeds 
simply on this, — that Jie exercised the jurisdiction of this^Jourfc for the purposo of 
keeping these companies within the powers which the acts give them ; and a most 
wholesome oxercisc of the jurisdiction it is; bofiause, groat as the powers neces- 
sarily aro to enable tlio companies to carry into effect works of this magnitude, it 
would be mosVprejudicial to the interests of all persons with whose property thoy 
interfere, if there were not a jurisdiction continually open and ready to exorcise 
its power, for the puijposo of keeping them within that limit which the legislature 
lias thought proper to proscribe for the exercise of their powors. On that ground 
I should nover bo reluctant to entertain any such application. I think it mo3t 
essential to the interests of tlio public that such jurisdiction should exist, and 
Bhould be exercised whenever a proper case for it is brought before the Court, 
otherwise the rosult may bo that, after your property has been taken and de- 
stroyed, — after your house has been pulled down, and a railway substituted in its 
place, you may havS the satisfaction, at a future period, of discovering that tlio 
railway company were wrong. It would be a very tardy recompense, and ono 
totally inadequate to tho injury of which the party has to complain ; and indivi- 
duals would bo inado to contend with companies who often have vast sums of 
money at their disposal, and that too not tlio raonoy of the persons who are con- 
tending. It is a most material point to consider, when you enter into a contest 


opinion that, by the terms of tho act, the 
agreement ns to tho giv.nl and acceptance 
ot a leaso could not be enforced until the 
whole vmduitakni!' was completed, ](i 
11c.iy. 4H. On appeal, however, the Louis 
Justices held the ngioenii lit nf/ta im>; 
4 Me (} , M. 4c U. lln , .uni the House of 
Lords affirmed their decree, 6 If. L. if. 
113. 

(/) See also 11 Powers to mustiiut Ilail- 
way,” it ’hap. IX , post, and “Juiisdietnm 
of the Board of Trade, ” Chap. , post. 


(y) See Wcbh v. Jfitu Chester mid Leeds 
It. Co, 1 My. & Cr. 116; 1 Eailw. Cas. 
676 ; and post. Parties whoso private 
rights ,ue injured must apply to the Comts 
for redress, for they imy not take tho law 
into their own hands, and doteimine and 
enforce the mode and manner in which 
they would slop illegal proceedings. See 
London and Brighton It. Co. v. Make. 2 
linilw. Cas. 322. 

(h) 1 Eailw. Cos. 168. 

(0 Coop. 77.' 
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with an. individual, whether ho is sponriing his own money, or money over which 
he has a control, or in which he lias a comparatively small interest. If these 
companies go beyond the powers which the legislature has given them, and in a 
mistaken exorcise of those powers interfere with f he property of individuals, this 
Court is bound to interfere. That was Lord Eldon’s ground in J gar v. Unjeut's 
(hml (Jo., and I see no reason whatever to depart from the rule there laid down 
and acted upon ; but then, of course, it must bo a case in which the Court is very 
clearly of opinion that the company are exceeding the powcis which the act has 
given thorn.” 


In accordance with the doctrine thus clearly laid down, injunction ■> imnnctioiis 
have been obtained against railway companies *in the following in- 
stances, viz., where lauds are sought to bo taken compulsorily after 
the time limited by the legislature, or lands not authorized to hr* 
taken (/•) ; where an entry has been unlawfully made nn lands autho- 
rized to be taken without paying the price (/) ; where roads bridges, 
stations or other works are constructed contrary to the stipulations 
contained in the railway acts ()// ) ; where proceedings are commenced 
to take lands, or execute works, contrary to an agreement previously 
made between the parties (n ) ; where works are without authority 
constructed, which have a direct tendency Jo injure adjuiuiug 
lands (o ) ; where rqjds are improperly obstructecUor interfered with, 
by depositing materials thereon ( [>) ; and where more damage is 
done iu carrying on the works than the ijecossity of the case re- 
quires [q). In all such and similar cases the remedy by injunction is 
applicable. 

It has been also decided, that if the Board of Trcyle, after inspecting 
a railway about to be opened uudur the powers conferred on them (r), RwimMic. 
direct the company to postpone the opening of the railway, and the 
company, notwithstanding the notice, proceed to open the railway for 
traffic, it is competent for the Attorney-General to apply to a Court 
of Equity for an injunction to restrain the company from using the 
railway («). Sir J. Romilly, M. lb, in granting the injunction, 


(/.) SUm v. CuiuiH'itiitl It. Co., 4 My. 
A 0. 122 ; Richmond v. North London II. 
Co., 37 J j. J., Oh. 273, SMj ; L ii., '1 Hi. 
U7U. • 

(/) Ilyth v. Ci il H’lki ii 1! Co, 1 
llailw. (\u>. 277 ; Ih’nfon v. Stmt, 1 
Kiilw. ('as. 159 ; Julies v. Saute, 1 llailw. 

('.is 381. 

(m) Krnip v. London and Jlrujhhm 11. 
Co., 1 IUilw. Gas. 495 ; 11/11 v. Hull and 
hiil I) 1/ li, Co., 1 ltulw. Cas BIO ; Coition 
v. Chi Uenlunn 11. Co., 2 Hailw. Co*. 81‘2 ; 
. I Homey-General v. Unfit rn Counties 11. 
Co., 2 llailw. Ctw. 823 ; London and 
llriyhlun 11. Co. v. Coopt r, 2 llailw. Cos. 
312; Lon I Petit v. AWifii Count in Jl. 
Co., 3 Hailw. Cns. 3B7 utWis v. Clare net 


Sort h< m mil JlmJira Con nth * 11. Co., 'I 
llailw. Cus. ShO. 

(if) Lord ft In v Ihtihni Coital hs R. 
Co., 1 llailw. < *.i M2; Jloln of Norfolk 
\. Tuui'tiif, lti Jur ;;ns ; Lloyd v. London, 
('hatha at and Hon r II. Co,, 31 L, ,1., C]i. 
101 . • 

(ii) / hi if’siiif v. Parer, 1 llailw. Cas. 81. 
\p) Semple v. London and Hirmimjlium 
It. Co., 1 Railw, ('as, ISO. 

dl) Afitavr v. North n i and Iinslten 
Con nl a % It. Co, ulii supra; Attorn/ y- 
Ct u nil v. London and South U'tCern It. 
#'«, 3 He (!. A S. 1.19. 

(i ) 5 & 3 Viet. e. 55, s. (!, )n>st, Vol. 2, 
(s) 7 A 8 Viet. r. 85, s. 17, ]) 0 >>t, Vol. 2. 
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refused to inquire into the sufficiency of the reasons which induced 
the Board of Trade to withhold their consent (t), and it is hard to 
see how these reasons could he inquired iuto by the Court, on 
mandamus or otherwise. So also an injunction has been granted, at 
the instance of the Attorney-General, to provent a railway company 
acting as coal-dealers (it). 

There is also another class of cases to which the remedy by injunction 
is applicable. It seems, that, if it can be clearly made out, that a 
railway company cannot perform the undertaking imposed upon them 
by the terms of the special act, an injunction may be obtained by an 
owner of property through whoso lands the legislature has given the 
company a right to pass, to restrain the company from taking them (a*). 
For, to take any more land, when the whole work can nevor be 
performed, is clearly injurious to the owner, and a substantial breach 
of the condition on which the legislature granted the right to do it. 
So, it has been said, that if the termini be changed, and, instead of 
proceeding to some great town or city, the railway were to terminate 
in some obscure village, the same result would follow (y). But to 
induce a Court of Equity thus to interfere, it must clearly appear 
that the paiiinmeptary plan is finally abandoned (e), and that a real 
and substantial injury would be sustained by the complaining party, 
or that the work already completed cannot be beneficial to the public 
or shareholders (a). 

And an injunction has been granted to restrain a company whose 
terminus was within the limits of a ferry, from conveying railway 
passengers across the rivor in steam-boats, in contravention of the 
rights of the owners of the ferry (&) ; and to restrain a canal company 
from affixing the corporate seal to a petition to Parliament for an act 
to convert a portion of a canal into a railway, and from applying any 
of the corporate funds to the proposed object (c). 

In Aftoviiry-Ghirvul v. (f. E. R. 0o.{d), the defendant company 
let out rolling-stock to the London, Tilbury and Southend Company, 


(/) Alfornry-Gt in iwf v. 0 > ford, IF. ifc 
IF. It. Co., : i W. K. 3IO. 

(u) Atloniqi-Uuit nil v. ( rival Northern 
R. (Jo., 29 L. J., Ch. 791. 

(x) A (jar v. llrtfenl'n Canal < 1 Swnnst. 

211, u. ; Cray v. Lircrjvol and Rio if 11. 
Co., 10 Jnv. 301. The company cannot be 
compelled to complete flic lailuny : see 
post, Chap. IX., Sect. 0. It lias been 
determined in equity, that, it' .v poition 
only of an outiiu undertaking 1m com- 
pleted, the omission to complete tlio wni£ 
is not a publie injury which will autkoii/o 
an injuuutiuu at the suit of the Attorney- 
General. Attoniey-Geniral v. JUnniiujlutni 
and Oxford 11, Co., 3 Muni. &tfr, la 3 ; 1C 


.lur. 11.1. 

[i/J Li ( V. Milner, 2 Y. k Coll. 611 ; 
Logan v. Earl of Courtoim, 13 Ikuv. 32. 

(:1 Lrr v. M ilner, uln supra ; Mayor oj 
King's Lynn v. Pcmbetfon, 1 Sw. 244. 

(а) Ilodgson x. Earl Powis, 12 Bear. 
529. 

(б) Cory v. YimnmUh and Norwich R. 
Co., 3 Haro, 593 ; 3 Railw. Cns, 624. 

(e) I'ltnliff v. Manchester and Bolton 
Canal Co., 2 11. k My. 480, n, ; but see 
IFarcx. Grand Junction JFatcrworks Co., 
2 R. & My. 470. 

(d) L. R., 11 Uh. D. 457 ; 5 Aim. Cas. 
474 ; 49 L. J. £h*546 ; 42 L. T. 810 ; 28 
W. R. 769. 
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with whom they had a workiug agreement under a special ad. 
Jessel, M. R., held this to ho illegal, and granted an injunction to 
restrain the letting of rolling-stock, not being surplus rolling-stock. 
The Court of Appeal^-), 'nulepeiulcntly of the xjtwiol wt, reversed 
this ruling, and tho House of Lords (/) afiirinod the decision of the 
Court of Appeal, but based their decision 7 iputi the Items of tin 
special act. 

In some cases, tho Court, in consideration of the great inconvoiiiowv 
and delay which will he caused by granting an injunction, Mill put 
the parties under terms to obey the order of tho Court, and make it a 
part of the order that, if default is made in complying with the older, 
the injunction shall issue (g). J11 such cases thu Court will exom.ie. 
its discretion according to circumstances ; and although there may 
have been an infraction of tho law, it will endeavour to do substantial 
justice to one party without imposing unnecessary hardship upon the 
other (h). * 

So, where an injunction is applied for to prevent the u-e of things 
devoted to the public use, tin* Court will consider the amount of 
inconvenience likely to result if tho injunction is granted, mid will 
sometimes allow a partial and restricted use of the filing complained 
of whilst further proceedings arc pending (/). I11 all cases of this 
description, particularly where tho equity depends upon a legal right, 
the Court regards both sides of the question, and looks to see, accord- 
ing as the decision shall be for one side or the other, which way the 
least loss would fall upon cither party (/.'). In accordance with this 
rule, where it appeared that a company had cut through a road to 
form a bridge across it, without having first provided another suffi- 
cient temporary road, which the special act required them to do, and 
an injunction was granted after the mischief was done, restraining 
tho company from destroying the road, Lord Cotteuhain, C., being 
satisfied that tho road would bo restored as spoedily*by allowing the 
company to proceed with the works, us by requiring them to restore 
tho road, suspended the injunction for three weeks (f). * 


(tf) L. It., 11 Ch. D. 460, diss. Uag^il- 
Liy, L. .T. 

(/) L. 11. 5 Ann. C.is. 471 i 19 L. ,T. 
Ch. 615. 

(g) Nortlunn Bridif' mid Hand (!o. v. 
London mid Soulhaoi/iloo 11. Po., 1 I’ailw. 
C.is. 633; Simla r v. Lomlun mnl JUr- 
miiigkaiii Jl. On,, 1 Id. 13!) ; Joan v. 
Omit I rente m Jl. Po ., 1 Id. 681 ; Loudon 
ami Hirmiinjlinm Jl, (Jo. v. (frund JiunHmi 
(Jamil Po., 1 liuihv. C.is. 221 ; - Utonu’jh 
dm nil v. Eastt m Caunhea Jt. Po., 3 
Rtiihv. Cas. 337. 

(h) See Jones v. Hreat Water n Jl. Po., 
1 Riiilw. Coh. 681 ; Langford y. Brighton 
and Hastings R. Co., 4 llailw, C.is. G9 ; 

it vn r. t 


fthrembury mid BirmiiinJinm B. Po. v. 
L. nod X. W. II. f 0 ., 20 i„ ,T., Ch. DO ; 
Et/mew tl. Co. v. Smith, 1 Du <«, A H. 
29!) ; IPt Infer v. South Em tern II. Po., 6 
IUilv. On. 69S ; 20 L. .1., Ch. 1*1 ; 1 
Him., N. H. 172 ; 13 Jur. 73. 

(i) (/onion v. CJol/t iilmni n ml I lend 
HW.rif Pit ion II. Po„ 2 ltaihv. C,is. M2. 

(/.) H«*e AttornriH hut rnl v. J Iui/or of 
Liver/ ool, 1 M, & l'. 208 ; Hi If mi v. Lord 
lirgn villi, Cr. & i'll. 297; Pont v. Yar- 
mouth mnl Norn it h II. Po,, 3 Hnri*, 693; 
Ntti'itM Jl. Co. v. Smith, 1 Do (I. It H. 
200. 

(?) Spemv v. London nod Birmingham 
Jl, Co., 1 Hit Kir. Cus. 159. 


In|imi I. nil 

•'i.i’itul mi 
tuias. 


VUun !lic 
miioiml of 
lllCullli ll» 111*1’ 
mishit tmm .in 
inliimlmu mil 
hu ei Mini' l«ll. 


1 .’ 



66 


V lie hitinhf 
Vltn Vi a 1 ) Jit, 
hi /Ji»ii JVifi . 


J II 1. lln’1 f'll'l 
> Ibjll. 0). 


Il It l.fl l l 


A[llll<4(l II 
111 II t lx III I'll 
II lull' . 


CHAT. II.— (JONSTITTTIOK AND POWERS OP RAILWAY COMPANIES- 


And Iho same learned judge observed in another case, — 

4 * It is Tory necessary that this Court should deal very strictly with companies, 
and prci ent llii-m, with the largo powers that aro given to them by acts of Parlia- 
ment, from defeating tho rights and interests of individuals. But it iB also tho 
duly uf the C« au*t to take cai’o tliat, if individuals avail themselves of any omission 
of any power on tho paitof the company, this Court should not assist thoso indi- 
i iduals in o\toi ting money from tho company. It is the duty of the Court in 
eury cn-o to steer clear of those two opposite extremes; and if there should be 
wane omiision which may give a party a legal right against a company, the Court 
would leave that individual to his legal means of taking advantage of it” (m). 

• 

And litrnl Colteuham, C„ refused to grant an injunction to pre- 
vent the owners of a railroad made over plaintiffs’ land from using it 
or from interrupting plaintiffs’ workmen in removing it, although the 
pns-c.Y-juu of tho land for the purposo of constructing the railroad 
luul been obtained by means of circumvention and fraud. His lord- 
ship intimated, that if defendants were not entitled to tho right of 
way they were mere trespassers, and plaintiffs had their proper legal 
remedy against rtieni (a). Tho Judicature Act, s. 25, sub-8. 8, now 
allows “an injunction to bo granted by an interlocutory order in all 
eases in which it sflall appear to the Court to he just and convenient 
that mii'Ii order sliould be made.” * 

It i-. to bo observed, that a party wlio Becks relief by injunction 
mud apply Jo the Out ft promptly. If he allows the works complained 
of to pioceed, whereby largo sums of money are expended, a subso- 
tjiu nt application for an injunction will ho refused on the ground of 
aetjuic'Ceuce (op* Thus where a party allowed a railway company to 
make an excavation to form a now channel for a river, which occu- 
pii <1 a considerable period of lime and involved a large expenditure 
of moiuy, tin 1 Court refilled an injunction, although it was applied 
for as suon «•» the company ceased to work on their own lands and 
Infill l<> cut tlw- banks of the river (p). Again, whoro tho plaintiff 
whoso lum-e adjoined a railway statiun allow'ed tho company to make 
a idiug, on which they collected manure, and this went on for four 


I m / ‘1 v. VnP 1 1 d ft h / It. Cn., 1 

It nlw I i in*'. St »!•»» Juilh I mm 
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im 4 o y-0> neivl y. Mtiachaltr and Leeds 
Jt. Co., I Rulw. Cas. 43(i ; tinier v. 
Xm'lli Khiilonhhii'i Jt. Co., 2 Dp G. L 
Hm. 33; IFare v. Jletjmf s Canal Co., 3 
lit li. A J. 212. Lilt if a p<uty l/riicveb 
n mi u- tunjuu.uy violation ot iiis ri"lit to 
bp tlue.it* nul, lu* ii not prcelmlpd from 
it lit 1 ; H-e ( tin (fail v. Clultniham mid 
tfnaf 11 r t ‘tb i'ii Union Jt. Co., 2 Iluilw. 
Cns. Sail ; JmihuCii (nul Carl hi c Jt. Co, 
v. Xoith 1 Ci •thin It. Co., 25 L. J.. Ch. 
■211. 

(j>) IU hiijiroi Hi v. Mtnirlt ester and 
J<‘"h It, Co., 2 Riiilw. Cns. 187 ; anil spo 
C it uf A orlliii if Jt. Co. v. Ijnieaalure 
and Vo 1 1 Inn Jt. Co., 1 Km. & Uill.*E>l. 
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yoarsanda half without the plaintiff talcing any steps to stop it; 

Wood, V.-C., refused an injunction on the ground of acquiescence, 
and Lis decision was upheld hy the Lords Justices (q). Where, 
however, the proprietors of a turnpike road stood by while a railway 
company laid down temporary rails across their road, and employed 
wagons drawn by horse 5 ! only on the temporary railroad for the pur- 
pose of carrying on the works, that is not sueli laches as will deprive 
the turnpike trustees of any right they have to an injunction to 
restrain the railroad company from using the railroad fur public 
traffic with locomotive engines (/•). • 

With regard to what constitutes that amount of laches which will LkIhi. 
deprive a party of his right to relief hy injunction, it is difficult to 
state auy positive rule. To a very considerable extent each case will 
be governed by its own particular circumstances (s) ; and it has been 
said on the subject, that there are two arguments invariably adduced 
by public companies (/) : — if tho plaintiff comes to the Court com- 
plaining of an injury at tlie first commencement, it is said that tin* 
damage is trifling and the motion frivolous and vexations ; if he waits 
until it lias assumed a grave shape, it is then said that lie has 
acquiesced, and is therefore precluded from complaining. „ 

When an injunction is applied for, all the facts of the case should Ait fu is mu a 
be fairly stated ; if they are not, and the injunction is afterwards 
dissolved in consequence of the false representation of the case, the 
rule is, that the plaintiff will be subjected to pay tlie whole of tin; 
defendant’s costs (u). Forgetfulness is no excuse (s\. And if a party 
comes for an ex pirte injunction, and misrepresents the facts of the 
case, be is uot permitted to support the injunction by showing another 
state of circumstances in which he would be entitled to it (y). Upon 
this point, it has been said that .the jurisdiction of the Court in grant- 
ing ex parte injunctions is a very hazardous one, and one which, 
though often used to preserve property, may often *be used to tlio 
injury of others; audit is right that a strict hand should bo held 
over those who come with such applications (:). 

The jurisdiction to interfere by way of mandatory injunction would RJawfUi.! 
seem to be confined to cases of probability of extreme or very serious i»nai»ic 


• 

( 7 ) Bint Inc v. Grctif Xtirthrn 11. Co., 
0 Jur., N. S. 1106 ; B. on iqnio.il, 33 
L. J., Oh. 309. 

(}•) Northtnn Jhitlyr and Jlml Co. v. 
Ztmdoii and Bouthampton II. Co , 1 
ltailw. Coa. 653 ; 0 L. J., Ch. 277. 

(4) Ihewiy on Injuncrimis, 203 ; and 
soo Great Western 11 Co. v. OrJ'mt and 
Wolverhampton 11. Co., 3 Do (r., M. k (!. 
341 ; Ffuulcs v. Bouth Wg>tcrn 11. C'u., 1 
Sm. ^GiU. 142. 


(/) Iimotutl V. North Midland Canal 
Co., 1 IUilw. Cits. 25 1, arguendo. 

(«) III imjirurth v. Mum/nsUr and. 
Lndt It, Co., 2 liaihr. (iih. 187 ; Bnnpte 
v. London and Uirmiiujlum It. Co., 1 
Riiilw. Cuh. 403. 

fr) Clifton v. IMmoii, 16 llnav, 35.1. 

( 1 /) Crenthalqh y. Mancln&tir and 
Hirmiag/unii If, Co., 1 ILuhv. (’as. 118. 

{:) Mtoraetiftftmml v. .Mayor of 
Ihxqmf, 1 ]Wy. k Cr. 210 . 
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CHAP. 11.— CONSTITUTION AND POWERS OF RAILWAY COMPANIES 

damage (/f), but will be exercised wlieu. it is necessary to prevent 
invjMimblc damage: as where the defendants erected a bander which 
materially injured the plaintiffs’ traffic, and caused passengers to go 
further round and pass the defendants’ station, in order to reach that 
of the plaintiffs (h). 

The jurisdiction of equity to restrain a railway company from so 
dealing in the course of its operations as to injure the property of 
another, is not taken away because it happens that the act incor- 
porating tlio company points out, specifically, a mode in which a party 
c< mpluining of its acts limy obtain compensation (c). 

J5ut theru must lie some special ground for the interference of the 
Court, us that the act complained of is distinctly ultra vires. Whore, 
by the special act, a company was required to construct such drains 
and other accommodation works as two justices should direct, Malins, 
V.-< emphatically refused to restrain the company from permitting 
walir intercepted by tfioir works to flood the lands of tlie plaintiff (cZ). 

A public body is held to lie the best judge of its own injury. Ou 
thin principle the conservators of the river Cam obtained an injunc- 
tion to restrain a railway from taking a large quantity of water for 
their station from *tlie (tam, and credit was given to their evidence 
that navigation would he impeded, against the evidence of the com- 
pany that no appreciable effect would bo produced (e). 

If an injunction be disobeyed by a railway company, a sequestra- 
tion will in some cases be issued (/). 

If in the construction of the railway works a public nuisance be 
created, the company arc liable to be indicted, whether the nuisance 
he caused by non-feasance or mis-feasauce (y). 


0. The i'rituintd Lmv iijyilicuhlc to Fraudulent Directors, <£r. 

by tin* il« k Viet. e. {Ml, s. SO, it is enacted, that trustees ( h ) 
fraudulently duiporirtg of trust property (t) are guilty of a mis- 
demeanor, and are liable on conviction to sentence of penal servitude, 


I u Ihmll v. I'nl in.it - ."i L. J , < li. 
»-j«, I.. It . 1 ( h. ’J11 ; hi v. Wh ti- 
lt *ihiiiit, i.. if.. ( It. ~J7 : A/it, (nt v. 
Jim I iM. 1!., h. . Id U. li. Au.l 

Ml III' 111 ll III I* Ail, 1 i. . -till 1 s. 

( I . nh, i mi I A tl ll i r. , n fi, i ii, 
/ ,lni In , it i i ill 11. (‘n , 1.(5 
L.I., H, 174 '. 

( ) ( if 1 1 !. ir 

,\| , M I lit \ n mi lni'iiii j.m .. 

II it ll \ A i II /.< Ill Cl., L. 
it , n in Ha. 

I 1 .l‘ii.tli-1 1 |l i ( lint f 111 f nl 

jl. i ‘ii , 1.. 1! , li ( li. . .^Jnniiii'j Lunl 


Itninilly. M. It. 

[I ) Jttih'iii h-i/i ttfivl v. limit North ni 
It. Vo., 1 1)0 U. & S, 73. 

i ;/) Hu* II. v. flrmt North of Blight ml 
It Co., i) ( t >. 15. 31. 'i, wliere a company u as 
lit M In lit* liable* to judit tiiu'ut for ob« 
mi uitiii» .1 hijiliwiiy. So emitradors nu- 
l*I»y« ll bv tin* mupiiiiy may bo indicted 
lor ( .iiising a pnblii nuisance, by (Tossing 
« ]»ublii iiMil mtli an insufficient budge. 
Si* H'kIUiv, v. (I rail Northern jR. Co., 20 

ll. if , i). 15. u'Jl ; ltt <}. li. 0G1. 

0i) Kur ikiiiiUioii, see a. 1. 

(/} Sl.-ft 1. 
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not exceeding seven or loss than five years, or imprisonment fur not 
more than two years, with or without hard labour. But no prosecu- 
tion under this section can he commenced without the sanction nf 
the Attorney-General, and if the prosecutor has already taken civil 
proceedings, the sanction of the Court or judge before whom such 
proceedings aro taken is also required. 

By four subsequent sections of the same act, whosoever, being 
a director, member, or public officer of any public company, shall 
(1) fraudulently take or apply for his own ik- or benefit, or fur 
any use or purposes other than the use or purpose of such company, 
any of the property (/.*) of such company; or \2) receive any of the 
property of such company otherwise than in payment, of a just debt 
or tlomand, and shall, with intent to defraud, omit to make or to 
cause or direct to be made a full and true entry thereof in the hooks 
and accounts of the company; or (3) shall, with intent to defraud, 
destroy, alter, mutilate nr falsify any book, paper, writing or valuable 
security {l) belonging to the company, or make, or concur in the 
making, of any false entry, or omit, or concur in omitting, any 
material particular in any book of account or other document ; or 
(4) shall make, circutyto, or publish, or concur in making, circulating 
or publishing, any written statement or account which he shall know 
to he false in any material particular, with iutent, to deceive or 
defraud auy member, shareholder or creditor of the company, or with 
intent to induce any person to become a shareholder, or to advance 
any property to the compauy, or to cuter into auj security fur the 
benefit thereof, is also guilty of a misdemeanor, and liable on con- 
viction to bo punished as above. But these enactments do not 
exempt auy person from making bill discovery or answering questions 
in civil actions, or affect any civil remedies against the guilty parties* 
who escape prosecution if they have bccu compelled to make disclosure 
by civil process, and whose conviction is not to be given iu evidence 
against them in civil actions. 

The abovo enactments apply to railway directors under tho«general 
description of officers of a “public company," but do not make express 
mention of them. 

By the Railway Companies Securities Act, 18GG (in), it is unacted, 
that there shall *be put on every mortgage deed or bond made ’or 
given by a railway company, and ou every certificate for any sum of 
debenture stock (n), a declaration to the effect tlmt the particular 
security is issued under the borrowing powers of the company, and is 

(A) Seos. 1. {pige pipirronri! stork, ami fumlnl drill, 

{/) Ih. ami tiny .stiirlt or shsnvs lvprcsriitiug loin 

(mi) L!9 & 30 Viet. c. Iftfi, Appendix. capital of :i niilmiy uaupany, liy wlwtrm' 
(?tj*“ Debenture stork” includes morl- rnuue called,* 
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fuiiiiiilflit btati’- 
IUMltS 


fiiiiHy of .i 
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not in excess of tho amount remaining to be borrowed ; the declara- 
tion to be signed by two directors specially authorized, and by the 
company’s “ registered officer” (s. 14 and Sched. 2). 

Any railway company delivering any such mortgage deed, bond or 
other certificate, without such a declaration being first put thereon, 
is liable, on summary conviction, to a penalty not exceeding 20 1 . ; 
and any director or officer knowingly authorizing or permitting tho 
omission, or signing a declaration knowing it to be false, is liable, on 
conviction on indictment, to fine or imprisonment, or on summary 
conviction thereof, to a penalty not exceeding 10 1. (ss. 15 — 17). 


10. Dividend s. 

It is to bo remarked that dividends can only be declared out of 
profits, and it would bo illegal to order a fictitious dividend (o). Tho 
Companies Clauses Consolidation Act, 1845 ( p), provides that pre- 
viously to every ordinary meeting at which a dividend is intended to 
he declared, the directors shall cause a scheme to be prepared, showing 
the profits (</) (i£ any) of tho company, for th% period current since 
tho preceding ordinary meeting at which a dividend was declared, 
and apportioning the sprne, or so much thereof as they may consider 
applicable to the purposes of dividend, among the shareholders, and 
shall exhibit such scheme at such ordinary meeting, and at such 
meeting a dividend may be declared according to such scheme: 
((Sect. 120.) No dividend may bo made, whereby tho capital stock 
will bo in any degree reduced; but it is provided that the word 
*• dividend ” shall not be construed to apply to a return of any portion 
of the capital stock, with the consent of all the mortgagees and 
bond creditors of tho company, due notice boing given for that 
purpose at an* extraordinary mooting to be convened for that 
object: (Sect. 121) (r). Before the profits are apportioned, tho 
director's may set aside a sum to meet contingencies, or for enlarging, 


(n) III/ fill S V. VnUl'V, 2 IIouv of Louis 

('ll S, i'.»7. 

i ji) S & 9 Vu i. o. 1(3, post, A)»|* mli\. 
ft/) Mom v lhiiiminl by ditet toil iiutli'i 
the puwus ill t In ii .lit i>» not |ij\ Mi oat 
ill till pinlitiiil tin iuiiip.my ; hiitililiti 

on ill] il In! i ill', st it mill in tin Ilk , .tiel 
ill lit-, \\ link voultl hm liuu pud at the 
turn tlii j tti ii* i imti ti t< il il tin* i oiuji my 
li nl hi hi luiiil,, .>ii d( iluitinii' tu lx in nfc 
lmm piutiU, .mil aiepijahle Inline fue 
m t piofih t in In .I'iiitaiuul, and lieluo* 
<m\ i ti vision i mbeniadi .tuning the fahan- 

llOidi'H. Cm III V. ZuiuJiiililt 1 1 If it.ul 

Un.u,kdln ll. Cii., ao L, rl., (Jh. 'Jim, 


So ii money .ulvaueod by directors to Uio 
( mnjiauv fin tho nmssaiy working or tlio 
limit i taking, and interest theioon; their 
il.iim to lie uHOiuiecl'sueli advances being 
similar to tin* mini of tuisteei to here- 
lhiijii il i tjieiises pioptnly inclined in tho 
c us ntiou of their tmst. Ulster 11. Vo. v. 
llanhfuhff, Lisburn uiul llelfud 11, Co.. 
lti \\\ II. ;>9S ; L. 1!., 2 % 190. 

(r) As to how far it is legal to charge 
any juut ot‘ iuteii st ou dubeutuie ca^iital 
to capital ncumnt, seo Lloxham v. Metro- 
jioitlm 11. Co., Ii. I.'., 3 t'h. 337 ; and 
face IbiiL us to oWce expenses. 
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repairing or improving the works ; (Sect. 122.) No dividend is 
payable in respect of any share until the calls* payable on all .shares 
held by the owner thereof are paid : (Soot. 123.) 

By sect. 30 of tho Railway Companies Act, bSO'7 (/), it is circled 
that — 

" No dividend shall ho declared hy a company until the auditm , have ivrU- DhWi i.«l i««< t>» 
fied(f') that tho half-yearly accounts pnjjxisod to bo ksuoil contain a full and him 
statement of the financial condition of the company, and that the dividt ml pro- uu, ( t* . 
posed to bo declared on any shares it homt _//*/** dim thereon, after charging the 
revenue of the half-year, with all expenses which might to lm paid thereout m 
tho judgment of tho iiuilitors ; but if tho direutins differ from ihc judgment of 
tho auditors, with respect to tho payment of any such expenses out oi I ho 
revenue of tho half-year, Biicli difference shall, if tho dim tors, ilt\>iro it, be 
slated in tlio report to tho shareholders, and the company in gencial meeting 
limy decide thereon, subject to all the provisions of tin* law tln-iic:. istiug, ami 
such decision shall for the purposes of tho dividend bo iin.il and binding ; 
but if no such difference is stated, or if no decision is given on any wall dif- 
ference, tho juilgmont of the auditors shall bo final and binding ; ami tho 
auditors nuy examine tlio boohs of ihc company at all riMsoimble times, and 
limy call for such further accounts and such vouchers, papers anil information 
as they think fit, and tho directors and officer a of the unupaiiy shall produce 
and give the same as far as they can, and tho auditor, umyrofn-i* to certify 
os aforesaid until they lmvo received tho same ; and the^nmlitors liiu.v at any 
time add to their certificate or issue to tho shareholders independently, ut tho 
cost of tlio company, any statement respecting the financial condition anil pro- 
spocts of tlio company which they think material for tho information of tho 
shareholders.” • * * 

• 

Where a railway company earned profits sufficient to pay a ilivi- 
dend, and a dividend was declared accordingly, but in cousequoncp I, an* ni sli uc, 
of tlio sm’plus profits having been expended in satisfying liabilities 
on capital account there was no money in hand tq, pay tho dividend, 
and the company in general mooting resolved to issue in lieu of 
dividend certain shares which by thoir act they bad power lo create, 
and which had already boon created, but not issued ; it was held, that 
such issue was ultra vires and illegal, and an injunction was granted 
by tho Court of Chancery (at). 

Tho directors arc personally liable to refund a dividend improperly Liiinitty of 
paid. Whore the net rental of surplus lands was about 30,0007., 
and a dividend was paid as upon a conjectural value of G0,0Oo7 ( , tho 
directors were enjoined to make part of tho difference good, but 
without prejudice to thoir right to recover tho amounts back from 
tho shareholders to whom tlioso dividends had been imprupeily 
paid (y). And* it was pointed out by James, V.-O, iliat ihc directors 
might deduct the over-payments from tho next dividend warrants. 


(t) 30 A, 31 Viet. c. 127, post,, Appi nili\. 22 L. T. 830 ; 30 L. .1., Ch. 429 ; sec .ibo 

(u) As to tho effect of* the autlitois’ eu- Jirtin., v. i'annlni, 8 Di* (I., M. X (!. 335, 

tiJicate, seo liloxhum v. Mcteojiulitun 11. *uul Hielanitp Haiti lm/ I'o., m n ; A. 
Vo., L, E., 3 Ch. 337. L ». 21 Ch. I). R10 ; 52 1«. .1., Cli. 217 ; 

(a, 1 ) Hook v. Umit Western 11, Co,, 1G limn which it seem, that the lability i* 

W. 11. 2G0 ; L. It., 8 Oh. 262. joint aiwl several in lisped of o.u li ilivl- 

fy) HaUhbury v. Mdi oyolitan li, Co., iiouil; that tho Statute of Limitations 
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After a dividend r has been declared, each party entitled has a 
separate and independent right to recover it, and therefore, where a 
railway act provided that no dividends should be paid until the 
whole of a railway was opened for traffic. Lord Oottenham, C., decided 
that one shareholder could not sustain a bill, filed on behalf of himself 
and all other shareholders, for an injunction to restrain the payment 
of a dividend declared before the opening of the whole line [z). 
And by analogy with a series of decisions, as to the right to recover 
dividends arising from the public funds, each shareholder would seem 
to have a right of action against the company, to recover a declared 
dividend (jl). 

A lien on shares seems to give, as accessary thereto, a right to 
rcceivo the dividends accruing therefrom (h). Shares in a railway 
company appear also to he within 1 & 2 Viet. c. 110, s. 14, and may 
therefore be charged with the payment of a judgment debt, by any 
Divisional Court or by ‘any judge (<■), and that although the owner is 
oidy a trustee and not beneficially interested. But as no proceedings 
can be taken to* have the benefit of such charge until after the 
expiration of six calendar months from the date of the order, the 
cestui rpio trust # must in the rucautimo appjy to tbo Court for 
relief (</). By the 3 & 4 Viet. c. 82, the provisions of 1 & 2 Viet, 
c. 110, s. 14, are extended to tho dividends arising from such 
shares. 

The Apportionment Act (4 & o Will. 4, c. 22), has been held (c) 
not to apply to dividends on railway shares, but the Apportionment 
A<‘L, 1870 (33 & 34 Viet. c. 3.5), dearly applies to such dividends. 
Uy sect. 7, the provisions of that act do not extend to cases where it 
is stipulated that no apportionment shall take place. 

In connection with the subject of dividends, wo may observe that, 
in a cast*, win re the shareholders of a lailway company had resolved 
that a number of now slinu\s about to be issued should he “at tho 
disposal ut the dilector-.,” Sir .T. Ilom ill}’, M, It., decided that the 
chaimuyi cf the hoard was not justified in retaining for his own 
benefit the amount of the premiums for which such shares were sold, 


dm m»t a|*jlr; and that the iin[»hijitr 
1 . ij ui. ut ol tin nil iuU lauuot lie latilnil 

in rlu It m lioltii i 

( i 1'iti/t (i \. Sot f h Uf'Jtni 11. I ii,, 

<i linlw. i‘. *i7« ; IS* L. J„ ( h. 477 ; 
" il ill .v T. 3t, ti Nm will lln r.mil n- 
Mi mi .i min] mv tiuiu i* o an; Mtniili ml, 
i ii the iii* ti M.. 11 U 1 I tli.it tin 'lilt i‘m hm 
.u tul in unl.itMii ul i he dut\ 11» j mil y. 

Illi [Ullilll*. 1,f i‘ i M. V HcIHOl'tli'-ha It, 

Co . i<i 1 .1., ( h. 1*»7. 

Ut I>‘it, v. lot ti , / /t iii ft tin?, C l !iii" 
‘I'' > /! s It'\. Ku‘\f t'i/li /(, Ctiithi'u/ Jt, 


10 lleav. 191. 

[b) Jftttjue v. Dandeioit, 2 Excli. 711. 

(.) S«e 11. 8. C. f\S3, Order XLYI. 
r. 1. If faliaiis, he sold, a charging older 
(•htainid against tho tiller, after sale hut 
Ik tine tiausl'er, will luvo no cfleet, andtlio 
company are lompi liable to n gister tlio 
hiijir a> owner. Util y. Conti nodal 
Cn tml (ftti Co ., L.II , 7 Ex. 532 ; 41 L. J., 
li\. 17U. 

id) .See Cratjtf v. Taylor, 1 II. & C. 158. 

(.) Re Mm wdl, 32 L. J., C'h. 333 ; 1 
II. is il. CIO. • 
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although tho full amount, of the calls were subsequently paid to the 
company by the purchasers of the shares. The same learned judge 
expressed a doubt whether the shareholder.-! could have even A/’/nmfy 
authorized such an appropriation of the profits arising from those 
premiums (/). 

The rights of tin! holders of preference stuck and guaranteed .shares Rnittof imUm 

n mi n <>t imfmiipp 

are well illustrated by the following cases st.wk m.i Matp*. 

A railway coin pan} i.-sued certificates of preference stock purport- j, 
ing to carry “interest" at (If. per cent, per mmum ia perpetuity. 

Afterwards they obtained an act of Parliament, ^liieh (after reciting 
that preference stock had been created, whereby priority was assigned 
in the payment of “ dividends ” to the extent of ()/. per cent, per 
annum,) enacted, that the railway company should pay “dividends” 
to the holders of such stock, at the rate aforesaid, before they should 
pay any dividend to the holders of any other shares in the company. 

By a subsequent act, the company was empowered to issuo other 
shares, called “debenture shaves,” boaiing '‘interest” at 5?. per cent, 
per annum; and was directed to apply the annual profits in payment, 
first, of interest on mortgages; secondly, of interest on tho debenture 
shares; thirdly, of “iutorest or dividend” onJ.be guaranteed or „ 
preference shares, and tho arrears of such interest or dividends ; and 
fourthly, as therein mentioned. A subsequent act referred to the 
preference shares, as bearing a “ preferential interest or dividend” 

It was held by tho Lords Justices, upon a bill filed by a holder of Cf. 
per cent, preference stock, that the provision gs to payment of 
“ dividends ” in tho first-mentioned act must he construed with refer- 
ence to tho recital in it and to the subsequent acts, and did not mean 
a share of current prolils merely, but entitled the holders of the 
preference shares to resort to a subsequent division of profits, to make 
their dividend up to 0 1. per cunt. It was also held, that a preferential 
shareholder is entitled to file a hill to restrain tlfe company from 
making a dividend prejudicial to his rights, without waiting until 
there are funds to make a dividend (<j). • 

The slock in tho Great Northern 11. Co. consisted of ordinary and 
preference stocks, the latter TSeing created in pursuance of different auuuai fronts, 
acts of Parliament, and entitling the holders to preference dividends a*co. 
at different rates per cent, per annum. An officer of tho company 
from time to time, during a period of some yea is, fraudulently i h»ued 

(/) Tori’ caul Forth Midland It. f'n. y. L. 112. It is very doubtful indeed if it is 
Hudson, 10 Jieav. 485; 22 L. J., I’ll. ^fmipott nt to i.ulw.iy « imijmuit s to c ru.it** 

52U. See Thuuijaoti v. Uuihwt, 30 L J , pieleiciiHal dial i*s uud t v tin* gun i<il ]nnu*rs 
Ch. D8S. cout Allied ill i>idin.uy linihuy Acts. 

(ff) Slurtje v. Eastern Union 11. Co., 7 thmblr, they uaimot, Ibid. ; ieuuuw 26 k 
Do (lex, M. k Gold. 15€. See also Cooj 27 Yiet. c. 118, s. 13 el siq. post, vol, II, 
y. JktfuU c b County Down M, Co,, Ir., 2 0. r 
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io. Dividends, fictitious stock of both kinds, which amounted in the whole to 
220,000?. before the fraud was discovered. It not being possible to 
distinguish thegcnuino from the fictitious stock, an act of Parliament 
was obtained in 1857, by which the fictitious stock was declared 
valid ; and it was enacted, that the directors should apply a sum of 
243,0007., which was applicable for profits up to December, 1856, in 
purchasing and cancelling stock equivalent to that which had boon 
fraudulently created. It was then enacted, that it should be lawful 
for tho directors to apply the balance of the 243,000?., so far as the 
sumo would extend, ki paying to tho proprietors of the soveral classes 
of preference stock or shares tlio dividends to which they would have 
been entitled out of the said sum, if the same had been declared 
and apportioned as dividend, &c. Tho preference shareholders, not 
having received the full amount of their dividends in 1856, claimed to 
he paid the doficieucy out of tho first half-yoar’s profits in 1857 ; hut 
this claim was resisted Ky tho directors and tho ordinary shareholders, 
and thereupon a hill was filed to obtain an injunction to restrain the 
declaration of a dividend on tho ordinary stock, without regard to the 
prior right of the preference shareholders to be paid the full amount 
of their dividend. 'And it was held by tho full Court of Appeal 
(affirming a decision of Wood, V.-C.), that tfie preference share- 
holders were entitled to the injunction, ft being considered that tho 
light of preference shareholders was to have the full amount of their 
respective dividends before any payment in respect of dividends on 
tho ordinary stock, and that tho Act of 1857 had not deprived them 
of that right (/<)! lu giving judgment, Lord Cranwortli, L. C., 
said : — 

“I have come tu the conclusion, that wliafc those statutes in fact guarantee to 
tlio favoured shareholders h a charge on all accruing profits, at the stipulated 
rate, before anything is divided among tho ordiuary shareholders. This is, 
substantially, inU /<;./, chargeable exclusively on profits. There is nothing in 
sin h a use of the word * dividend’ which Is at all at variance with ordinary usage. 
\\ e sjn ak of the MruU ml . puj able on tho ol, per Cents. , when in truth wo mean 
no mon* than ;ui annuity of Ul, chargeable) upon aud payable out of the public 
revenue. 1 ' 


n. <1 ll< I ll llf 
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T»y fin net of Pmliami nt it was enacted, that it should be lawful 
for any slum hold* r, who should have paid lip one-hajf tho amount of 
any share or slums in the (treat Northern U. Co., to require each 
share to be comeiled into two half-shares, whereof the one-half 
which should be n> fully paid up should bo denominated “Deferred 
half-share ; ’ and tin* other lml£of such share should bo denominated 


ih Ihti.n v. th ni A i iii i'ii ll, f\i , iii'sL ilh ii ll, Co., "0 L. J., cii. 21)0* 
-7 b. •! i I'k 1. 3 IS 1 l!«\ J. HOC. 20 Jit. iv. 203; /#■; London, Imlut-llubhr 
St a also f’oi ni v. L'hJitml «-i/ </«Z Z. T ,i- Vo., 37 L, J., Uh. 233. , 
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“ Guaranteed half-share ; ” and thenceforth, in respect of each whole 
share so divided, the whole of the interest and dividends which 
would in each year have accrued, should he applied in or towards 
payment in the first place of interest or dividend after the rate of Of. 
per cent, per annum on the amount paid upon tho half-share so 
denominated “guaranteed and the remainder, if any, should alone 
he payable to the half-share so denominated “ deferred,” provided 
that tho company should not pay any other or greater amount of 
interest or dividend upon the two half-shares than was for tho time 
being paid on each undivided share. It was held by Wood, V.-( 
that tho holdors of guaranteed half-shares were entitled to be paid 
their 61. per cent, in each year, not only out of tho dividends accruing 
in that year, but out of all subsequent dividends ; and therefore, if in 
any year the dividends were more than sufficient to pay Gl. per cent, 
on the guaranteed half-shares, the surplus must ho applied in pay- 
ment in the first place of all arrears duo *on those half-shares in 
respect of past deficiencies, before any dividend could be declared on 
the deferred half-shares. And it was also held, that the owners of 
the guaranteed half-sliares having in a former year acquiesced in the 
declaration of a dividend on tho deferred half-shares, whilst there was 
an arrear of dividend duo on tho guaranteed half-shnrcs, although 
they Lad precluded themsflves from making any claim in respect of 
those particular arrears, had not thereby renounced their rights in 
respect of subsequent arrears (i). 

But it is material to observe that many railway companies issuing DMiien<ismmw 

J »• « » i ° l»i‘tou'nrt Jans 

preference shares under acts passed shortly buloro 1803, and most 

railway companies issuing such shares under acts passed after that l 11 ^- 

time, are hound to pay dividends only out of the profits of each year. 

For the Companies Clauses Act, 1863, enacts that where any company 

is authorized by special act incorporating Part II. of that act, to issue 

new preference shares, such shares shall bo entitled to interest out of 

the profits of each year, in priority to ordinary shares ; but if in any 

year there are not profits available for the payment of tho full amount 

of preferential interest for any ono year, no part of tlio deficiency 

shall be made good out of tlie profits of any subsequent year, or out 

of any other funds of tho company (h). 

In Bouch v. Sevenoah , Maidstone, and Timitidy? 1 Veils R Co, ( l ), 
the defendants raised money by the issue of stock to complete a por- ‘ Uv " Uu ‘ l . 
tion of their line. By an arrangement between the defendants and 

(i) Matthew v. Great Northern It. Co., rights of tho proforenco shareholders wore 
28 L. J., Oh. 875. And see tho series of not lost by Inches., 
caseia reviewed in Smith v. Carle awl Ban- (A) 28 & 27 Viet. e. 118, s. 1 1, post, 
don 11. Co., I. R , 3 «E<p 356 ; affirmed vol. II. 

I, ft., 5 Eip 65, where it was hold that tho (Z) L. It. 1 ; 4 Ex. D. 133, 



7 C 


10 . DtciduuU. 


Stamp un pmKH 
of attorney for 
Tfceljit of divi- 
dends. 


Letters under 
luiul only not 
powws of 
attorney. 


11 . Acuimihof 
t'wujuuil mill 
thar A ml it. 

8 4 0 Vti-t. e. 111 
Appendix). 


CHAP. II.—- CONSTITUTION AND POWERS OF RAILWAY COMPANIES. 

tho London, Chatham and Dover R Co., confirmed by act of Parlia- 
ment, tho line was worked by the latter, who undertook to provido 
the interest on the stock by half-yearly instalments. It was held 
that one of tlicso instalments could bo attached in the liandB of the 
London, Chatham and Dover R. Co. to answer a judgment recovered 
by tho plaintiff against tho defendants. 

It may be convenient to mention in this place that by the Stamp 
Act, 1870 (33 & 34* Yict. c. 97, s. 3, and Sched.), the stamp duty 
payable on any letter or power of attorney for tho receipt of dividends 
or interest “of any stock” — 

s. d. 

"Where made for the receipt of one payment only, is . .10 
In any other case . . . . . . . .50 

And by sect. 104* of tbe same act, a writing, under hand only, con- 
taining an order, request or direction from the owner or proprietor of 
any stock to any compafiy, or to any officer of any company, or to any 
banker, to pay tho dividends or interest arising from such stock, funds 
or shares to any person therein named, is not chargeable with duty as 
a letter or power of attorney. 

• , * 

11 , The AceuUids of the Company and their Audit 

With respect to tho keeping the accounts of the company, the 
Companies Clauses Consolidation Act, 1845, requires the directors 
to cause full and true accounts to he kept : (Sect. 115.) The books 
must be balanced at the times prescribed by the special act, or, if no 
time be there prescribed, fourteen days at least before each ordinary 
meeting ; and an exact balance-sheet must he made up, with a dis- 
tinct view of profit and loss on the preceding half-year : (Sect. 116.) 
The hooks and tl* 1 balance-sheets are to remain open for the inspec- 
tion of shareholders, aud extracts may he taken: (Sect. 117.) And 
at the ordinary meeting, the balance-sheet and report of tho auditors 
must be produced to tho shareholders: (Sect. 118.) A book-keeper 
must be appointed to enter the accounts and keep the hooks, and if 
ho fails to permit them to bo inspected by shareholders, ho may 
be lined 5/. : (Sect. 1 ID.) Voder tho above provisions a shareholder 
ma\ obtain an inspection of the books by mandamus, hut the manda- 
mus will not usiudly lie granted unless the shareholder satisfy the 
Court that his application is a reasonable one with a reasonable 
object (nib » 

(m) Sn» //d/. v. H'llt. d- i'ttiutl "W'liiTc nil older was nude by tlio Court of 
{/«., ;i A. A K. 170 ; ll< t. v. Luiu'iu mul Chanmv to ,illim«Lhe plaiutiil, liis soliei- 
St, Kitlhuniti' J Ww I'd., 314. T. 5&S. torn aud agents, to inspect the books «f a 
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An annual account of receipts ami expenditure, certified by tlio 
directors and auditors, must also bo prepared ; and, if required, a 
copy must bo transmitted to the overseers of the parishes, and clerks °' c,weM * 
of the peace of the counties, through which the railway passes ; ami 
the public may inspect such account. A penalty of 20/. is incurred 
by the company, if, when required, thuy ncgluet to transmit such 
account: (fi & 0 Viet. e. 20, s. 107} (//). 

Bufuro any person is entrusted with the custody or control of 
money, tlio directors must take sufficient security from him {</) : (IS 
& 9 Viet. c. 10, s. 109.) Every officer, when yoquiivd, must render 
an account of all monies received by him, and deliver the vouchers 
for all payments, and pay over the balance due to the directors: 

(Sect. 110) (p). If any officer fails to account, ho may be summoned 
before two justices, who may determine the matter in a summary 
way, and adjust the balance owing, and order the officer to pay the 
amount, and, on default, levy the same byMistress, or commit the 
offender to gaol for three months: .(Sect. 111.) Or, if an officer 
refuses to deliver up vouchers, books, or other properly, the justices 
may commit him until he does deliver them: (.Sect. 112.) If an 
officer is about to abscond, lio may be apprehended by warrant, 
instead of being summoned to appear before the justices : (Sect. 113.) 

But no such proceedings taken against an officer will deprive the 
company of any other remedy agaiust the* officer or his surety: 

(Sect. 114) (q). 

At the ordinary meeting after the passing of the special act, and 10 
every year afterwards, two auditors arc to bo chosen by the share- 
holders, unless a different number be prescribed by the special act : 

(Sect. 101) (?’). One auditor goes out of office every year by seniority ; 
but he is eligible to be re-elected : (Sect. 10*3.) If a vacancy among 


railway company, it was held th.it nu 
accountant who was aUo auditor to a 
neighbouring railway was not snch an 
agont. JJrapcr v. Mawhcsler, Mirjfirld 
t ml Lincolnshire II, Vo., 3 Du < lex, F. k 
J. 23. 

(a) As to accounts which must be* kept 
for three years preceding the period when 
an option to purchase the railway arises, 
see 7 & 8 Viut. e. 83, s. 5 ; amended and 
extended to Ireland, 30 k 81 Viet. e. 101 ; 
—for the inspection of otlicers who collect 
excise dulios, 5 k 6 Viet. e. 79, s. 0 ; — 10 
& 11 Viet. c. 42 and for the purposes of 
the jtoor's rate, 8 & 9 Viet. c. 20, 8. 107. 

(o) "When a bond remains in fuice, 
although the company becomes mnnlgn- 
uiated, aud what is a breach of the* condi- 
tion, sec London and Brighton 11. Vo. v. 
Goodwin, 3 Exch. 320, 730 ; 6 ltailw. Cas. 
177. See also Eastern Union 11. Vo. v. 


Corhmr, 0 Evil. ft)7. 

( p) As to otlicers of dissolved companies 
on amnlgnm.it ion, see 2d & 27 Viet. c. 92, 
s. 4H, post, vnl. if. . 

{i[) Even in the absence of this clause, 
it seems that the oliieer would have been 
liable to be sued at law, notwithstanding 
proceedings lmd Item taken under the 
statutory power*. Sec Mmjor of Lic/iji<ld 
v. 8 I}. 11. 03 ; Mullock v. ,h «• 

kills, 21 L A, ('ll. (13. 

(r) Where u cotujtany desire to make 
new provisions with respect to auditors, 
they may obtain a ocrtifivile from the 
Hoard of Trade for that purpose under tlio 
Railway Companies Power. Act, IStli. 
Wee (lie Regulation of Kailwnys Act, 1MJS, 
31 k 32 Viet. c. 119, s. 38, post, vol. II. 
Au auditor need not bo a shareholder, 
(ID. b, 11.) 
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tho auditors occurs duriug tbo current year, the shareholders may 
supply it: (Rect. 104.) Ordinary meetings for the election of 
auditors arc subject to the samo'provisions as ordinary meetings for 
the election of directors : (Sect. 10-5.) Tho directors must deliver to 
tho auditors the half-yearly or other periodical accounts and balance- 
sheet, fourteen days before tho ensuing ordinary meeting at which 
they arc to be produced (Sect. 10G) ; and it is tho duty of the auditors 
to examine them: (Rect. 107.) Accountants and other persons 
may be employed by tho auditors, and tho auditors may make 
a special report on** tho accounts, or simply confirm tho same : 
(Sect. 108.) 

The principal enactments respecting tho publication of accounts 
by railway companies are contained in the Regulation of Railways 
Act, 1808 (h). This important statute provides that every com- 
pany (f), seven days at least before each ordinary half-yearly meeting, 
must (under a penalty not exceeding .>Z. a day for non-complianco) 
prepare and print, according to tho forms contained in the first 
schedule to that act, a statement of accounts and balance-sheet for 
the last preceding half-year, and an estimate of tho proposed expen- 
diture out of capital for the next ensuing half-year. Tho forms in 
the schedule, which may be altered by the Board of Trade with the 
consent of a company, are of a very detailed character. They pro- 
vide for statement* of original and debenture capital, showing tho 
rate per cent, at which each loan was raised ; statements of receipts 
and expenditure on capital account, showing tho amount of subscrip- 
tions to other railways ; return of rolling stock ; statements of 
“revenue account,” showing on the ono hand the receipts from pas- 
sengers, merchandize, and live stock, and on the other the expen- 
diture on salaries, law charges, parliamentary expenses, compensa- 
tion, rate.-. and taxes and got ernmeut duty; a general balance-sheet 
showing on the oife hand debts due on Lloyd’s Bonds, and to other com- 
panies, and on the oilier cash on deposit at interest, cash invested in 
consols and gu\ eminent securities; and a “mileage statement” show- 
ing tin 1 number of miles authorized, constructed and in actual work- 
ing respectively («). A printed copy of the accounts must be 
forwarded to the Board of Trade, and be given on application to 
every poison who holds any ordinary or preference share or stock in 
the company, or any mortgage, debenture or debenture stock of the 
company; and every such pemon may at all reasonable times, with- 
out charge, peruse the original at the company’s principal office. 

• 

VO St & 32 Viet. v. 110, f. S it mi, or after the pav.iug of llm art. 

'°1- II- (») Only tin* nioiu important items arc 

(0 Ry wit. 2, the trim “rump my” cdiiteillur uotieu«iu tile text. 
iui .in') a lump in} uieui pni.itt <1 Atix l lit ton » 
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Any company which acts in contravention of this section is liable to 
a penalty not exceeding 501 : (Sect. 4.) 

If any statement is false to the knowledge of any person who signs 
the same, such person is liable to fine and imprisonment, or on sum- 
mary conviction to a penalty not exceding 50 1 . : (Scot. 3.) 

Tho Board of Trade may appoint inspectors to examine into the ,,f 

affairs of a company and to report thereon upon application made mslM<,t0K 
by — (1 ) directors ; (2) the holders of nut less than two-lifths of the 
ordinary stock of tho company ; (3) the holders of not less than one- 
half of the aggregate amount of the mortgages, debentures, and 
debenture stock ; (4) the holders of not less than two-fifths of the 
aggregate amount of the guaranteed or preference stock, provided 
that the preference capital issued amounts to not less than one-third 
of the whole share-capital of tho Company : (Suet. 0.) 

Such application must be supported by evidence, and the Hoard of 
Trade may require tho applicants to give security tor costs : (Sect. 7.) 

Any director, officer, or agent refusing to produce books, Ac. or to 
afford facilities for inspection, incurs a penalty of “>l. for every day 
during which tho refusal continues : (Sect. 8.) 

The report of the inspectors is to be printed auibto be delivered to » 
all shareholders, Ac. who apply for it : (Sect. {).) 

Moreover, any company itself may, by resolution at an extraordi- 
uary meeting, appoint inspectors, having similar powers and duties 
with reference to the accounts of the company. 

The same act provides (by ss. 11, 12) that an aqjlitor need not in 
any caso be a shareholder, and (by s. 1 2) that the Board of Trade 
may, " upon application made in pursuance of a meeting of directors, 
or at a general meeting of tho company,” appoint an additional 
auditor. 

With respect to loan capital, it is directed by the Railway Com- 
pany Securities Act, 18G0 (.?’), that within fourteen days after the 
end of each half-year (f/), every railway company shall make an 
account of their loan capital authorized to be raised and "actually 
raised up to the cud of that half-year, specifying the particulars 
described in tho first schedule to that act. And the Board of Trade 
may from time to time proscribe tho form in which such account is 
to be made. This loan capital half-yearly account may be perusi d 
at all reasonable times, without payment, by any shareholder, stock- 
holder, mortgagee, bond creditor or holder of debenture stock of tho 
company, or any person interested in any mortgage bond or deben- 
ture stock. Within twenty-one day* after tho end of each half-year ■ 

Joint sfocX am 

(x) 20 k 30 Viet. c. 108, s. 5 ol snq. Ti.uU' may appoint oilier day* fui the 1 * uh!s 

(iy) By sect. 4, half-yftuM cud ou IHltU ending of h.di-years. 

June»and 31s>t December, but tho Board of 
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'kmjnny'and cvcr y ra ^ wa y company must deposit with, the Registrar of Joint- 
tMr Aunt. gt oc k Companies in England a copy certified and signed by the 

company’s registered officer as a truo copy of their loan capital half- 
yearly account. A railway company may also, if they think fit, 
deposit with the Registrar of Joint-Stock Companies in Scotland, or 
with the Assistant-Registrar of Joint-Stock Companies in Ireland, or 
with each, a like copy of any loan capital half-yearly account. If 
Penalty. at any time any railway company fail to deposit with the Registrar of 
Joint-Stock Companies in England within the time requirod such a 
copy as aforesaid o£ any loau capital half-yearly account, they are 
liable on summary conviction to a penalty not exceeding 20Z., and in 
case of a continuing offence to a further penalty not exceeding 51. for 
every day during which the same continues. 

The accounts required to bo furnished by the two statutes of 1866 
and 1808 arc for the benefit chiefly of the shareholders, although the 
Board of Trade has, as fve have seen, considerable control over them. 

It is further provided by the Regulation of Railways Act, 1871 (-), 
that railway confpanies must annually prepare returns of capital 
traffic and working expenditure, and forward the same to the Board 
of Trade within fourteen days after the first ordinary meeting held in 
each year. 


is. Timlin of 12. ltmeclies of Creditors ayainst Shareholders. 

Ctfilt/tii.ni/tiiii’l 

- Wo have nlreafly remarked that a railway company are incorpo- 

rated by the special act. As a corollary from this, they are at com- 
mon law amenable to such judgments as may be given against them 
in any suit, in respect of the corporate property (ft) only, and not as 
corporators individually. Even at common law T , however, individual 
corporators could after a judgment against their coiporation which 
remained unsatisfied, be made liable to creditors, in respect of cor- 
porate property remaining in their hands, by the procedure of scire 
facias. Ami in aualony to this procedure, in cases where a sliarc- 
c. a. t, .ir. holder lias not paid up tin* full amount* of his shares, the CWipanios 
Clauses Art ufl8t3 enacts, that if any execution be issued against 
the company, and there cannot be found sufficient ivhereon to levy 
such execution, then Mich execution may (by order of the Court (h), 

( 1 "1 A 37. "Virt. r I's ]n>st. \<>1 II. Li..n<li shniihl lx mtituli d in tlio mi/ pm il 

Ami ‘•ic <'lii|i. IX., ' J hum lu t lull ul tin 1 action. \. A 'ilk, unit, ilc. if, Co., 

IWi.uU of Ti idc*. ’ • u ( . II, N. H. 7sii, 7s7. As to tliu &u(!i* 

(a) IV tin 1 i\t mt cl tin li ili. lit) of tin muiy ol tin .itlitlauls, .see S, C. ami 

pi>ijHii.iti i>ii»i»utj, mi Chaii. UL, Hit. 7, I Yi/tift v. Jhr,ath Vulhij Ji. Co., 2 C. 13., 

I'ost. N. S. 130; Jluhf^ray v. St canty Mutual 

(h) The affidavits on which ,tln* motion Jib it mice Society, 18 U. 13. 686. 
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to be m:ule after notice given to the shareholder) (c) hr i-wiied against 
any of the sliareholdei-s (tf) to Ilu» extent of their slums not then 
paid up; and the oxecnliuii creditor liny inspect the n-gishr of 
shareholders, to ascertain the names of the dmn*holdrjs: (S A !) 
Viet. e. 10, s. 3(5.) And it is fiuthur pmvidml by the Rule, of the 
Supremo Court, 18M», Order XLII., Rule 23, that “tvlieu* u jwity is 
entitled to execution against any of the fdiarrlmld* is of n joint '■lock 
Company upon a judgment recorded against -ueh mnipMny . . . the 
party alleging hiinsidf to ho entitled may apply to tie- mint or a 
judge for Icavi- to i.ssiu* i-vi-utiim accordingly, # uud sueh court m- 
judge, may, if .satisfied that the party so applying is * ntitlcd to issue 
execution, make an order to that effect, or may order that any issue 
or question necessary to determine the rights of the parties, .shall ho 
tried in any of the ways in which any question in an action may ho 
tried, ami in oifh< r case .such court or judge may impose such term-, 
as to costs or otherwise, as may he just.’* * 

The provisions of the Companies Clauses Act as to the* power to 
issue executions against a shareholder being .substantially the «umt; 
as in tho«e statutes, where it was decided to he necessary to issue a 
seirc facias (e<), it was held, before the promulgation of this rule, to 
bo the proper course* to apply for a scire facias,* in eases under 
sect. 30 (/), although the (Jcmri had power to issue an execution in 
the first instance, without any scire facias (r/T, and it would allow 
execution to issue at once, without a scire facias, at the instance of the 
shareholder (//). In one case, a railway company holding shares in 
another company which had failed to pay a sum of lfloncy as ordered 
by the Court, was allowed a short time to show cause against the writ 
of oxocution, and the scire facias was dispensed witli(/). It was 
settled, however, that the Court was not hound to issue a scire facias 
under sect. 36, hut might exercise a judicial discretion in tho 


(f) Whore the notice to tho sh in-holdor 
ol.iimod more than tho pl.iiutiirw.i-i ontitloil 
to ch.tR'o tho sh.m-hoMfi- villi, and ho 
teudoml tin- .uunuiit ohuiuul uudor ]*n*- 
test, tlic lull* nisi for .i si in km, \ys 
discharged. with coils. Ai nil 
ami Jht l mfiii\innih It. Co , 35 L .1., 1’. 

21):! ; 1 ll.iii. & Ruth. 021. 

(it) This mi .ms sh.irt-hohloii.ii the time 
of tho slin ill’s rttum a alia hum. Xu»u 
v. Um /), II JivJi. fifii) ; 27 L .1, K\. 
5liH. Conouirout v nls oi wire f.u las may 
issuo against sovaal sbaioholdeis. Si*m 
v. liroimlov, 2(5 L. .1., E\. 12. 

(♦-) Scu CVois v. Lain, (5 M. & W. 217, 
ami ntlior oow-h cited in Jlitihmn v. Ktl- 
linnyll. (Jo., iuiia. 

(/) Jlilfkim v. Kilkenny 11. Co., 10 
0. B. 100 5 A*. U., 20 L. C. I\ 31 ; 1 

II.— VOL. I, 


L. M. L P. “12 ; fh « e> 11 >• v. Kills a ay H, 
tii, 3 E\oli. S51 ; a. 2o L J., I5v. 
37? 1 L. M X P. "SS; Kill /I a If It. Co. 
v. F> ihh ii, 20 L. <1., E\. 111. In //</• 
eft tilt V. Kt/ininil 11. Co, Vi 15. Hi!*, 
tin- allhluit ul due diligence m. hi hi 
ill Hit it lit. Hoc aim A/e»*iM. faimi Co,, 25 
L. J, 1 v. 211*; Hahn/. IhrLyJiiii, 
ill. Co., 0 E\ih. 111*. 

(</) Hie lh i\i ( a i v. Kill i nail It. Co,, 5 
Kvh. S.*5l ; lii'flof v. bnMm Tut oh Cun- 
On I till) JL Co., :iti I*. J., 0. P. 2 s:i. 

(/*) Urn h v. 1 mhl m 77 ('«/. t 'on mi hmj 
It Co., 37 L. .1., q. 15. 50 ; L JL, 3 q. I!. 
17.. 

(J) /hahii v. Chifb In' ami Mhlltuf t 
It. Co., L 11. i» Kq. 113; 39 L. J., Ui. 
337. 


U 
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Tre v. Bwlrand 
Torringtonlt, Co. 


matter (k), cases seemingly to tho contrary being merely taken to 
mean that whore the creditor had a just claim the Court could not 
refuse to enforce it (l). A vague suggestion of fraud, or that Parlia- 
ment lias hoen imposed upon by false recitals in the special act, would 
not induce the Court to withhold the writ. This is the result of Lee 
v. Bade ancl Torrington R. Go. (m), in which Willes, J., in reviewing 
the authorities, observed : — 

“ The scire facias is not a writ of right to bo obtained as of courso; but it is of 
right whenever the Court is satisfied that there is proper and just ground for 
allowing it to iasuo. And I apprehend that, where there is a primfl facie legal 
claim which is sought to bo enforced without vexation or oppression, and the 
plaintiff is not in tho same position as the person against whom he seeks to havo 
execution, tho Court is bound— in the exorcise of a judicial discretion, even 
though there may bo circumstances in tho case wliich incline thorn to look with 
disfavour on the application— to grant the rule, in order that the matter may be 
fully discussed. In so doing the Court in no degree prejudgos tho matter, but 
loaves it open to any substantial answer either at law or in equity.” 

Such being the previous practice, tlio rule of Court above men- 
tioned appears to alter it, first by the abolition of the action of scire 
facias as a separate procedure, substituting for it a mere order for 
trial of an issue, tiud secondly by extending tho discretion of the Court 
in determining whether execution shall, issue at once on motion, or 
whether the tiia! of aiws-mo shall first bo had. The cases prior to the 
rule, therefore, will be of diminished value, hut as they may still, to 
some extent, guide the exercise of the discretion of the Court, they are 
now appended, Xi follows : — 


1 Ws jn'iui* to the Ride of 1S83. 

In a ease where paid-up shares were allotted to bankers merely as 
sicnrity for an overdrawn account, tho Court, though clearly of 
opinion that the bankers were not liable (n), allowed the writ to go, 
in order tlial tin* question might lie tried in error (o). 

A polity who had recovered judgment against tho company was not 
precluded from issuing execution against shareholders, though lands 
of the company had been delivered on elogit, if the proceeds of the 
lands w ere insnttiei >< ut to pay the debt ( p). But if a sum certain had 
been actually received from the rents of the land emended under the 
eleyit, seiro facias only issued for the residue of the debt. And 


l/) /.’ i if /«•''» h 

I. . . 1 , I’. l\ S:! ; //,/' \ iltw , 
Ciiiiiihi .1 i .(Mi Ci , ’jt! T. .1 . 11\. sm, 

i/ i’**i Willi , j., iii s " v. r 'ii+Lf' 

i ml llil m<K,» ,'i f iibi Mijm. 
Sll ill II |S l( , | ly/l, I \. .S l!,ll 1(1 /?< /(, I 

I I. 1 !., .i l\ 1*. i*i); II ‘hn l. i'fnJti'thi' 
(It’ll Million ■ ' It. I'll . lllii ■'IIJH I, 


i.,i) Ii. It, *i C. r. 57 S j 40 L. J., C. P. 
IN'.. 

\iij Sm* (Jit i* i'ii , Er parlc, 32 L. J., Ch. 

• • I * 

(<i, liVs/ v. Jl'uiwsh r, tCr. 11, Co,, 88 
L J..C. 1*. 2.5 ; L. 1!., 1C. 1*. U. 

i /<' It. v. Durfajohux, dr. Jl. Vo,, 8 E. 
& Ii. 7s 1. 
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where no sum had been received, aud the only menus of satisfying 
the debt arise from the future rents, the Court would probably 
permit the scire facias to issue, unless the rents wore ample and soon 
to fall due (q). In a case (r) in which a creditor obtained a rule 
nisi for scire facias for execution against a shareholder, and it 
appeared that the company was in pmeovt of being wound up, aud 
that, though it had no property against which execution could wme, 
a large sum stood to the credit of the oilieial manager, the Court 
enlarged the rule until it should he ascertained whether this. mm could 
he made available for satisfaction of the judgment? Suh^Hpiently, it 
appeared that this sum could not he made available 1 ill after the final 
determination of disputes between different Vlas-e.s of contributories, 
and that there was no prospect of these disputes being determined 
within any definite time ; and it was held, that the existence of funds 
which might ultimately, under the winding-lip acts, he made avail- 
able for payment of the debt, was no bar to the creditor proceeding 
under sect. 30, and the Court made the rule absolute. And it was 
held in a more recout case that the Court had jurisdiction to order 
the scire facias to issue, although them is property of tin* company 
which lias not been Jakeu in execution, if such property was not 
sufficient to satisfy the debt of the judgment creditor (s). 

It was held no answer to an application to £he Court of Common 
Pleas for a seire facias against a shareholder, that the Court of Queen’s 
Bench had ordered execution to issue without a scire fucias against 
the same shareholder, at the suit of another judgment creditor of tho 
company, ancl no payment had been math 1 or tendered under such 
order ( t ). Where, pending a rule for a scire facias against a share- 
holder, obtained by one creditor of the company, a second rule, ob- 
tained by another creditor against tho same shareholder, was made 
absolute, and under the second rule he paid, before execution issued 
against him, all that was due upon his shares, it was held that tho 
first rulo must he discharged (without costs) (//). And so where, 
after rulo nisi grauted, tho applicant obtained satisfaction of hi* judg- 
ment by means of rules against other shareholders (./•). But although 
writs might bo issued against several shareholders at the same time, 
the Court refused to issue a further writ against a shareholder who 
had already satisfied a preceding writ up to tho full amount of his 
shares (y). 


(</) Athli&uii v. Tate, 11 lixcli. 2G0. ^ 

(;•} Mackenzie v. SI up It. Co., 4 K. &. 
It. 119 ; mill hoc Pul on r v. J antic t lunar- 
anec Co,, 26 L. .T., Q. 15. 73. 

(a) llfrueombe 11, (Jo. v. Lord Poltimon , 
L. R..3C. P. 288; 37 L, i, U. I*. 86. 

(t) Wgby v. Dublin Trank, Ac. 11, Co., 


80 T* ,T„ V. 1*. 282. 

(a) Ibid. 

(,*) Ibid. 

(//) Kenmfhtn v. Dublin Trunk, Ac. 11, 
Co., L II, 8 «J. It. 17 ; 37 L. .1., It. 
SO. Set* ulso Xijcon v. IJmruhoe, 20 UJ., 
Ik. 273 ; 27 U ib, Ex. GOO. As to inter* 


Ewntirm on 
gwxl i of coin- 

1UIIJ-. 


Ajtplimllim by 
M’Vi'Ml eii'ilibnt 
n^iiiHt s nm> 
hlian*LuHtT. 
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Illrbt7n-Zin ^ director himself, when so appointed by the special act, was held 
fu,m - liable on a stive facias up to the amount of shares which constitute 

Enactor the director’s qualification, although no register of shareholders had 

been created (z). 


ferenco by a Court of Equity to restrain 
pint oediugs against a shareholder upon a 
judgment roliusively obtained against a 
company, we Green y. Nixon, 27 L. J., 


Oh. 819 ; Horn v. Kilkenny JR. Go., 1 Kay 
& J. 399 ; 24 L. J., Ch. 241. 

(a) Portal v. Knwutns, L. R, 1 C. P. D. 
664, affirming decision below, ib. 201. 
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1 . Letter* of Allotment and Sarin. i. Mr . t.ivd- 

• in lit VI i\ 

In the early days of railways, previous to the passing of the railway 
hill through Parliament, the managing or provisional committee 
usually issued letters iff allotment, and subsequently'fccrip certificates * 
of shares, previously to the passing of a railway bill through Parlia- 
ment, and whatever doubts were once entortaiued with respect to the 
legality of the practice, these scrip certificates soon came to bn 
publicly sold at the Stock Exchange («), although the Committee of 
the Stock Exchange did not recognise any dealing in the letters of 
allotment. In more modem times, however, it has become the prac- 
tice to defer issuing tin* letters of allotraont till after the passing of 
the hill. 

Tho purchasers have usually no legal transfer mode to them by tlio 
vendor, or tlie parties who issued the scrip, but thg transaction is 
completed by payment of tho purchaso-mouey, and the handing over 
the scrip ; and these purchases are very frequently made for the more 
chance of soiling the scrip at an advanced price ; and in many cases 
such speculations would not bo entered into if the purchasers wore 
obliged to incur tho expense of stamps, and a proper legal assignment 
of the scrip. # 

Executory contracts for the salo of lottors of allotment and scrip j r , v<m..iv<*ou- 

J 1 tncKItu llu 1 ilu 

are legal, and maybe enforced (o). Such contracts need not bo in 

(it) London Grand Junction R. Co. v. may pwvc in bankruptcy, n^iin-t Iii , env 
}'ru own , 2 M. St (I. 639; Jttrhun v. tomci, fur lossis on asinm tl by uon-t mu 
Cnehr, 2 lta.il w. Cas. 372; S. U,, 4 Rear, pinion or ,i cotilhut tor llic pun hue of 
Bit. biioh snip, lir pirf< Barbu, 1 Ik* (Si,, 

(b) An action lies for nondelivery of 316. 8 also Hr parte Nuiimi, 11 Jiu, 
railway sniji. Tcnqxd f. Kilnrr, 2 C. 699. 

15. 300; 3 1). & I(. 407. And a broker 
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1. IAttncfAlhU 
mint <md Scrip, 


Rights of holders 
oi lei teihui allot- 
ment and scrip 
curtiflcates. 


Borin oertifloates 
ore transferred 
for certain pur. 
poms without 
writing, 


and thu holders 
lire rcglst wil liy 
the i-ouipany an 
bhorehnldciH, 


writing, as they do not relate to an interest in land, nor to goods 
within the Statute of Frauds (e) ; but when reduced into writing 
they arc liable to stamp duties (cl). 

It lias been held that the mere possession of letters of allotment, or 
scrip certificates of shares, gives a primk facie ownership, for certain 
purposes, to the holders (e). Thus the owner of scrip certificates 
lias boon allowed, on his own behalf, and on behalf of other pro- 
prietors of scrip certificates, to file a hill in equity, to restrain the 
directors of a company, which had issued the scrip, from misapplying 
tho funds of the company (/). 

The practico being such as we liavo described, it frequently happens, 
that in tho interval between the issuing of the scrip certificates, and 
the period when it is callod in for the purpose of being registered, tho 
scrip certificates pass from hand to hand on the Stock Exchange, and 
are tho .subjects of the ordinary contracts which take place in tho 
share market. After llio special act is obtained, many railway com- 
panies have been accustomed to register these holders of scrip as 
shareholders, without inquiring whether they were the original sub- 
scribers who had obtained tho scrip and signod tho preliminary 
contracts, or nut # ; and thus the registry of the shareholders has been 
made in numerical order, as the scrip is brought to the company’s 
office, and not with reference to tho mftnbcrs of the shares allotted, 
as denoted on the face of the scrip certificates. The legality of this 
proceeding was questioned in some cases, but it was determined, 
that parties once registered as shareholders, under such circum- 
stances, are liable to pay the calls on the shares, although they had 
never signed the preliminary contracts, or obtained any legal transfer 
of the scrip from the original allottees of tho scrip (y). These de- 
cisions appear to be applicable tu tho provisions in the Companies 
Clausen Consolidation Act, with respect to the registration of shares ; 
and it may now perhaps be assumed, that, if the holders of scrip apply 
to the company, and are registered as shareholders, they thereupon 
become liable to pay all subsequent calls (/t), so long as the shares 
remain registered iu their names. 


ji'iiUn- v. Until, tt, is r. is. «ur». 

||/) lit till' Stamp A 1 1, ls7u I'M .V 31 
\ III. i*. nr* .uni sclml. tU. 11 (.Vntiai't 
Null*."’ tin* duty K tmi* jtuiiy. B\ sut. 
till nl tli.it .id. tin* duty in ly lie ili in it l 1 1 
l*\ .in .nUiciiM' Tin 1 (h n.tlh Jur 

ui iKiiii; all iu I't.i lit] ifil iiutf i"» 2t</ , .mil no 
l>Kiki , iai>i‘ h in oiLialili 1 mili'i tUi* uoti In' 
bl.tnijii il, 

l> ) Si t' Pitt' if v. Thun ml, l«i 51. .v r W\ 
3011 ; lh itUirti v. Am / 1 , 1 I’xili. Sjii. 

I /) U,t / hum i. r,tn ,i li. < V. , 

ll» 1.. .1., i'b. lit): 7 Hail, 111; a Mam. 
A. (Jiiiil, 3VJ ; a*nl ‘■(i ll‘ Mad t id tan ! 


T'uhueia It. Cu., 16 Jur. 809. 

(‘l) JHfuiiiujltum and Thames Junction 
H. Co. v. Locke, Tf q. B. 290 ; London 
tfutud Juihtiun it. Co, v. Freeman, 2 Man. 
& <> ( Jt> ; 2 liuiliv. Cits. 468 ; Same v. 

Ui'ithu ui, 1 Q. B. 271. 

(/O ChtlLnhttm and limit Western Union 
fl. Co. v. I m it id, 2 q. li. 292 ; S. U., 2 
I'aiUr. t'.K 728 ; SJu §idd and Manchester 
It. <’n. v, II omlcnck, 7 M. & V. 681; 
S. 2 liaihv. ('as. 522. Where nu 
allot ti‘i> v»M mi iii in the market, and after 
tin' riimiwiny lurl obtained tlieir aut, and 
in default of the holder cl the scrip roming 
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In all the cases above mentioned, t.be company, without offering 
any objection, registered the scrip, and placed the names of the 
holders on the register ; and under the Companies Clauses Consoli- 
dation Act (8 & 0 Viet. c. 10, s. 8, post, App. ), such a stop, when 
taken, seems to constitute the party a shareholder. But a question 
of a different kind is raised, if a company should refuse in register tin* 
mere holder of scrip certificates, he not being I be original allottee of 
the scrip. It is obvious, that iti some ease* it may be of the utmost 
importance, that a company should 1 m* able to compel the pailio, 
who signed the preliminary contracts, to conn* in «md lcgi-ter tin m- 
selves as shareholders ; and accordingly the authorities show that the 
company are not without a remedy iu such a case ( i ). Tt seems that 
after the special act is obtained, the company may, without the con- 
sent of, and oven without communication with the original allottees 
insert their names in the registry of shares (A*). Being thus con- 
stituted shareholders, the allottees are made liable to pay all calls, 
although they may have sold the scrip, bona fide, in the market (/). 

But where the subscription contract has not beet* signed, and the 
liability, if any, arises upon scrip issued after the passing of the net, 
the caso is different. % Thus tho holder of “ provisional scrip certifi- 
cates to boarer ” is under no obligation to register, and upon disputing 
of his certificates in the market is entitled to have his name taken 
off the register of shareholders, in event of the company having put 
it on (m). Aud where the plaintiff, upon a prospectus stating that 
upon registration , “ of which due notice would he ^iven,” the scrip 
would bo divided into shares, applied for and paid a deposit on tile 
scrip, but received no notice of registration, it was held by Lord 
Hatlierley, C., that ho was entitled to have his named removed from 
the register of shareholders (m). 

It is settled by Haunch old Insurance Co. v. Uni at (a), that 
although there must ho notice to the allottee iu order to hind him to 


in to be registered, caused himself to 1 m* 
registered as the owner of the shales and 
juiid tho esdls, aud subsequently suld the 
shares in the market, Sir J. Wigram, 
V.-(\, held, that lie was a trustee tor the 
purchaser of the scrip, ami was bound tu 
account to him for tb» proceeds of the side 
of the shams. Ihekitt v. Billhumugk, 11) 
L. J., Ch. G2*2 ; 14 Jur. *238 ; S ihuv, 
18S. 

(0 Tlie older authorities as to the mode 
of proceeding to recover calls ut'ain.sl an 
ori^iuul subscriber, who hits never been 
lettered, are Kidwelly Otiiutl Vo. v. 
Jin by, 2 i’riee, i)3 ; Omit XortJi of Jiny- 
land It. Vo. v. Jliddulp/i, 7 M. & W. 213 ; 
S. V., 2 llaihv. (Jus, 43b; JVi'd London 
Jl, Vo* v. Bernard, 13 L. J., (j. 13. 68,* 


Thnnii'i Ton to l Jl. I 'o. V. SJuldon, G 13. & 
C. !3il ; J) P. A ]«. 278. 

(i) JluiU v. Ltihniffl, Ij. H., t! IJ, 13, 
297 ; 40 L J., Q. 13. 09. 

(/) Midland Omit H\\ hrn Jl. Vu. v. 
(, 'union, 111 M. k. W. 80t ; b llaihv. I 'as. 
78; 18 Ii. >3., Kv. Itili ; Niiun v . It run a- 
hue, 2(3 1,. J., Kv. 272 ; 27 Ij. .1., Fa. .Km. 

(in) Ku.diu'i v. Dublin 7/ nnl f'ounn’finij 
Jl. Vo., L. II., 0 Eti. ls*2 ; is L. T. 07i»"; 
nppi oved by Lord llatlieilcy, (’., in 
teruilh v. Stunt Vo., ubi inli.u 
1 ni MOlirniilh v. Jhihlin Trim/, ,tr. 
( 'it, L. 11., 7 Ch. Hit; 11 L. .1., di. 202; 
uliiriiiiug laird llmmlly, AI. 11. Probably 
the pl.iiiitilf would have been lLible as a 
coutiihutory in this ease. 

(o) L. II, , 4 Ex. I). 21(3; 43 L. J., Lx. 


Bat tlie company 
may icflce to 
i easier such 
holders, and 
j ibis- Uie namo 
ot the orl^neit 
(iHuttu's on the 
n> ;l»tiy. 


< ti itrln*il nil. >tt •*< s 

til tV 111 li'lti .flint 
lij the eontiiiuj. 


Ci .ii tract coui- 
lilitp liy jin,ttnn 
«1 letter ; 
lion thul'i Fin * 
hi Hi n lire, Co. V. 
Hi it n(, 
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l. fatten of Allot* t a ko shares ( p), yet a lotter of allotment is sufficient notice if posted. 

-whether it actually reach the allottee or not. 

a oIuidrp in tiic If a subscriber for shares executes the subscribers’ contract, giving. 

wslieme on#- , . . . - . , , 

miiy pinjiosui / as is usual) extensive powers to the managing committee, he is bound 

mil not iri<u«e ' ' 1 , ° ° . 

nunttw “rim the ^ “ 1C P r0Vlsl0ns th® ac ^ winch is ultimately obtained, even if it 

lateral 0 110 should authorize a scheme very different from that which was 
originally contemplated. Thus, where the subscribers* contract was 
for forming a company to mnko a railway from Dublin to Mullingar, 
and thence to Atlilone, and authorized the directors to do all tlie 
transactions noce&s&ry for forming a railway from Dublin to Mul- 
lingar and Athlonc, and bound the subscribers to submit to bucIi 
regulations as might be imposed by the legislature; and the act 
afterwards obtained empowered the company to buy and work a canal 
from Mullingar to Aililonc, and to make a railway from Dublin to 
Mullingar only, it wax^ ruled that the undertaking sanctioned by the 
act was not so different fiom that pointed out in the subscribers’ con- 
tract as to relief the subscribers from being bound by it (g»). These 
decisions are the more important because, as we shall see hereafter, if 
tbo name of a party is once properly placed on the register, the Com- 
m panics Clauses Act imposes on him tlio duty of paying calls, just as 
if ho had expressly agreed to pay them ;^aud it seems to be no defence 
to an uctiuii to recover the calls, to say that tho transaction was 
originally tainted with such illegality as would have afforded an 
answer to an action brought on an executory contract (r). 

S!5ia"£? ^ r hen a managing committee fail altogether in their application 
iu!,“&iV«!S 0 fi ,r parliamentary powers, it may become necessary to ascertain wliat 
liimsfti'Jlvi’ remedies are available against the parties who have executed tho 
pott-.' s inclined, .subscribers’ contract, to meet the necessary expenses incurred by the 
committee, in the prevention of the scheme. In cases of this descrip- 
tion, the* subscribers’ contract must be referred to, to ascertain the 
lights of the parties, and proceedings may be instituted to carry tho 
pimirions contained therein into effect (s). And in eases whero tho 
puity Applying for shaies has failed to execute the subscribers’ con- 
tract, or to pay (lie deposit, it depends upon the terms of tlic contract, 
a-, they are to bo collected from the pionpectus, taken in connection 
with the written application made for shares and the letters of allot- 
ment, whether the managing committee can recover "damages for non- 


2l‘>— < 1 A., umiuling lluhsh i/ ill Jm <i- 
e in Ti leu mJi I'n. v. l h/mhi, I,. l{., i> 1 v. 
los. 

{/ij hit, i ,)' s L, }{,.,( h. fi». * 

I /) J lulhnul tin if 11 cbm 11. C\ v. 
fi'miloii, Hi M. A W. Sol : 3 Uulw. C.is. 
7*i ; 1*> li >L, !,v l<ai ; f'ml i/itl Yoihf/ml 

I! ( I, V. l* (', ]». Ill; 2iUwl 


v. Hi mi nlou, 2(1 L. J., E\ - . 272 ; 27 L. J., 
1 v. ;»09. 

{r\ Wd Cm mi til l II. Co. v. jlfoicatt , 
33 Q IS. 321 ; 19 L J., If. IS. 479, per 
Lout ('.tinpln.il, C. ,1. 

(s) ll’iifi s i. ,S 'iiltu\ in enor, 10 C. B. 
<77 ; Jlilhlf \*Iii‘onur, 2 II. A: N. 887; 
E> jitrfi Sluii utt. 1 Dim, 247. • 
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payment of tho deposits (f). To .support such at i action it is necessary 
that the managing committee should have acted with good faith ; for 
it would he an answer, if it appeared that the contract to pay the 
subscription was obtained by means of false or wilful misrepre.sonta- 
tious or misstatements, as to tbo affairs of the projected under- 
taking (m). 

Whore the defendant by letter requested the committee of a com- 
pany to allot him a certain number of slums in the undertaking, and 
thereby undertook to receive, the same or any less number, and to 
pay the deposit and execute the pailiamentary.C'HitmH ami agree- 
ment when required, and in answer to this application he rt ceived a 
letter from the company allotting him certain shares, lmt this letter 
was headed “ not transferable: ” it was held that this term qualified 
the acceptance, and that the two letters together did not constitute 
any contract. The ground of this decision was, that the proposal on 
the part of tho defendant was for au absolute and unqualified ullot- 
meut of shares; and tho proposal ami accept mice not being ml idem, 
it followed that there was no binding contract between tho parties (j*;. 


+ 


* ’ • 

2 . The Registry of Shares. 

The special act prescribes the amount of«tlie capital of the com- 
pauy, and the register of shareholders may ho formed cither ns soon 
as tho act has received the royal assent, or within an indefinite time 
afterwards (ij). We have seen that it is the practice to rogistor the 
names of tho holders of the scrip certificates, hut that the company 
have the option, if they elect to exercise it, of placing the names of 
the original allottees of the shares on the registry. 

By the Companies Glauses Consolidation Act, 184o, the capital of Mmwar^iw^ 
the company is directed to bo divided into shares, of tho prescribed 
number and amount, and numbered in arithmetical progression: 

(Sect. 6 (c).) Such shares arc declared to he personal estate, and 
transmissible as such : (Sect. 7.) They are not within tho Mortmain 
Act (a), nor goods within thq Factors’ Act (b ) ; but they are “ things 
in action ” so as to bo excepted by s. 44, par. iii. of the Bankruptcy 


(t) Hutton t. Thompson, 3 II. L. C. 187 ; 
AJipitel v. Scmmbe, 5 Excli. 117 ; ID 
L. ,1., Ex. 82 ; Ex parte Capper, 1 Him., 
K. S. 178; 20 P. -I., Ch. 118; Jones y. 
Jlarrim, 2 E\ch. 52 j Jhtly v. Jtoomy , 11 
Jr. L. It. 487. 

(k) Won tucr v. Hhuirp , 4 C. B. 401. 
Ami in oaaos of kind the alluttccs m,iy 
recover buck tilth* deposik Sep this sub- 
ject discussed, Olwp. X VIII. post. 

(a) Dale v. Andrews, 2 E\ch. 200 ; 
see mlso Chaplin v. Clarke, 4 E,\cli, 403 ; 


Moirati v. Lord Louth dionua/h, 3 Ell. 1 
Jil. 307, 335 ; llmharv. mu, 10 Q. J3. 
SOI. 

(y) Burke v. Lehunn, L. R., 0 Q. 13. 
207. 

(t) ’Whether the amount of eaeli share 
may bo vaiied, spp Amkrifah 11. Co. v. 
ilitilull, 8 luiilw. Cus. 228. 

(w) Ashton v. Lord Lumjdah , 20 L. J. 
UL 231. 

[ b ) Freeman v. JindujarJ, 32 L J, 
Ex. 175. 
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2 . Jggj «f Act, from the rule of reputed ownership expressed by that enactment, 

— thereby goods of other persons of which a bankrupt is a reputed 

owner pass to bis trustees in bankruptcy (c). Every person who has 
subscribed the prescribed sum or upwards to the capital of the com- 
pany, or who has otherwise become entitled to a share in the company, 
and whoso name is on the register of shareholders, is to be deemed a 
shareholder : (Sect. 8.) The signature of the subscription contract is 
of itself and without either allotment, notice of allotment, or payment 
of money by tho subscriber, an authority to place the subscriber on 
tbe register at auy time afterwards (d). 

«ufsH Sa 8 -A- book, to be called the Register of Shareholders, is to be kept by 
the company, and tho names of all shareholders must bo entered 
therein, together with tbo number of shares to which they are respec- 
tively entitled, distinguishing each share by its number (e) ; and the 
register must bo from time to timo authenticated by tbe common Beal 
of the company : (Sect* 9.) It has been bold by a Court of Appeal, 
that the 9th section is directory only as to tho time of making up 
tho register (/) ; and it may bo Raid generally that the provisions of 

Htahitodhoctory tho act, as to the mode of keeping the register, are directory and not 
imperative (y), iiyismuoh as no negative or prohibitory words are 
employed. When the rogistor consists of sovcral volumes, following 
each other alphubctindly mid consecutively, it is sufficient if the seal 
of the company be attached to the List \olume (/<), and it is not neces- 
sary to prove that the seal was affixed to tbo register at an ordinary 
meeting of the company, as directed by tlic above section (i). But 
where a sealed register described the holders of shares as “ Brownrigg 
and others, trustees,’’ and the company sued Brownrigg and one 
Taylor, who was his co-trustcc, for calls, it was held that the register 


(r) Cohmotl haul x. U'htinui/, I, It., 
11 A pp. 1‘as. 126 ; ,1£ li. .1. < li, 1". 

(l/) lUtlil V. I.'llllllll', L. 11,, It i). 11. 
297 ; to L J., <}. 1!. its ; lit \V. 1!. SOU. 

(<l III />/ lllmind' /' inn It. Co. v. 
Ihiilfwlmi* if, ;:r L J., I a. 17; I. It., 3 
Ki. l.'»; 17 L T. 2.16, it \v.i~, lu hi, (lii- 
liuyui'liinu hi, It l‘mt Cn. I'liillij s, :i() 
L .1., <1. l’>. 11 1. !iC!i, lh.it s-rot-i. 0, 8 mill 
It (as to miiiibi i ini' slum ■.MUMt* sulistnn- 
1 i,ill> sati-dn d by .i Ji.*u holtlii’s liaiw* 
In ini' i lit i'ii tl in the lupstir without tin* 
ili, unblushing miniliii- id l*i. -liaiis, it 
bung show u by utliii 1 1 iilum 1 tli.it the 
sImu's held lij him nut' m I mil} di.lin- 
uitiAml bi isiiliuil.il niniiliiis. As tu 
wli.it is ,i piupi'i lmih' uf kupni" tin 1 li- 
uislt i, sir Cum v, Whitt In cm a ml l'i 

ih .. It. t'n , a 11. L. i 1 ; I.iiiiiluii (jiuifil 
J mu him It. Cu v. l’i nii in. 2 Man. A (!, 
til Hi ; .S'. 1',. 2 ll.iilw. (’as. Ills; Smith - 
uiiijitmi lttd I'n. Jtn hm il.\ 1 Man. A 11. 
4 Is; JHiiHiinjIiiiiiif J‘i Infill uml Tli'i uni) 


Junction 11. Co. v. Lucie, 1 Q. B. 2.1(1 ; 
LmiJmi fhviiil Jiimtluii 11. t 'u. v. Octtluun, 
ib. 271 ; Miles v. Jlouyft, 3 Q. H. Rli ; 
Aijliitbueii J.\ L'n. v. Thompson, 2 llaihv. 

( 'us. 608 ; West London II. Vo.v. Ihmanl. 
3 i,). 1$. 873. 

I f ) Wo! cerhtnnptmi WuUeieorks Co. v. 
Hind, s fuel, 31 L. J., (’. 1’. 184 ; 11 0. U., 
N. S. .1411, n Binning 29 L. J, (J. P. 121. 

(y) Si e Unit (tloHCi '■heshiee It. Cu, v. 
llnrthohwii w, uhi hUpin. 

(h) Jiujlti v. ( let ul *Kuiiln vh li. Co., 16 
Jur. 89.1. A lnaiulanius does, not lio to 
uinuvv tla* Kill, ultlumgh impvopeily 
alli.Mil. Ke jitiih Mas h, 1.1 Q. B. 92 ; 19 
L. J., I,). 15. 296. 

(it Ai nth WisV ul 11. Co. v. JlCMieluti Z, 
.1 KmIi. S.l.l : 2n L. .1., Ex. 0; 11 Jur. 
'.i v, 7. And in a uiniimil cast* the mere 
pindm timi of the register is sufliciont evi- 
di'iu'i' tliat a paity uanml theieiu is a 
sliaii'liohler. It. «. AW*, 16 Jur. 5J3 ; 21 
L J., AI. (A 117. * 
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was not even primtt facie evidence that Taylor was a shareholder, 
although his name appeared in the alphabetical list of shareholders, 
which referred to the sealed register (k). A defendant way, however, 
show that lie was unlawfully placed upon the register (I ) ; or, under 
a plea denying that ho is a shareholder, lie may prove that he is not 
a shareholder dejure, so as to bo entitled to take the dividends due 
on the shares (/«). 

The true construction of the sections of the Companies Clauses c«n<.tnn i Htm «r 

, , _ ..ill -1 1 . Ill Ml'tUtUilUitO 

Act, 1 which deal with the register or shareholders, was much ugiiici. 
considered by the Common Pleas Division of.tlie High Cotut in 
Portal v. Emuiena (»), in which it was held, that a person who by 
the special act was named one of tlio first directors of a railway com* 
pauy, and i squired as such director to hold a certain number of 
shares, was liablo on “scire facias" (see p. 81, ante) in respect of 
such shares, although no register was in existence and no allotment 
of shares had been made. In a considered judgment tlio Court 
observed : — 


“ The tme view of the act we hike to be as follows 1. If a proper register is 
kept, that rogistor is priina facie evidence that a person whoso name is on it is a 
sliaroholdur (see sect. 28). 2. If in addition it bo proved pint snob person has 
become, by subscribing the prescribed sum or otherwise, entitled to a share in the 
company, tlio ovidcnco that ho m a shareholder is conclusive. 3. If there be no 
such register, or if tlio register bo so defective as to ks inadmissible in evidence, 
otlior evidence must bo adduced to prove that a person is a shareholder*. But to 
exclude all such evidence is not in our opinion reipiired by tlio act, and would 
load to consequences which are really absurd ; for if this doctrine were to prevail, 
it would always be in tlio power of the directors to avoid keeping a register, and 
thus deprive the creditors of the company of all romody against the shareholders, 
or to avoid registering their own shurcs, and thus secure to themselves perfect 
immunity from actions for calls as well as from proceedings by wire facias. Nor 
is it in our opinion a sufficient answer to this objection to say that they might be 
compelled by mandamus to register their shares. The question is, what is the 
true construction of thostutnto ; and we arc of opinion that a ronstnict iuu leading 
to such results as those above pointed out is to bo avoided, unless the language 
of the statute is so clear that there is uo escape from it ; and this is by no means 
the caBO.” 


After referring to and distinguishing Burke v. Lechmere and other 
cases, the Court proceeded to distinguish Wolverhampton Water- 
works Co. v. liawksford (o) upon the language of the special act 
and also remarked 


(k) Birkenhead II. Co. v. Brownritju, 4 
Kxcli. 42G ; 19 L. J., Ex. 27 ; 0 Eailw. 
Cus. 47. 

{() Sec UalvanrMl Im t Co, v. WcUohy, 
21 L. J., Ex. 302 ; 8 Ex. 17. 

(m) Shropshire Union II, Co. v. Ander- 
son, 18 Ij. J., Ex. 232* 3 Excli. 401 ; 0 
Ilaihv, Cas. 56. See also Waterford £, 


Co, v. Imjihi, 19 I,. J., Q. B. 239; 11/ra- 
emit 11. Co. v. A'ha/j, 21 L. T. 209 '; 18 
W. E. 431. 

(«) L. It, 1 0. P. J). 201 ; 31 L. T. 
318 j affirmed by Court of Appeal, L. It., 
1 0. P. ]). 064 ; 4(1 L. J., U. P. 179 ; 35 
L. T. 882 ; 25 W. E. 235. 

(o) 31 L. J., C. P. 181, 
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<c Further it is to bo obsorvod that the language of sects. 26 and 27 of the Com- 
panies Clauses Consolidation Act, 1845, on which Htwhford's cm turned, is 
not the same as the languago of sect. 30, with which we have here to deal : and 
the Court, in deciding that cose, rostod its judgment on the languago of the sec- 
tions relating to the payment of subscriptions and the ineanB of enforcing the 
paymout of calls. It is true that the wordB * extent of tlioir shares * and * respec- 
tive shares ’ occur in this seotion ; but we do not see that the same conditions 
01*0 necessarily imported into a proceeding under this section as were held in 
Hairhbfot'd'g case to be imposed in the sections relating to actions for calls under 
sect. 20 ct seep 

“ It may well bo that, for all purposes of internal management and regulation, 
c.j/., attendance at mootftigs, voting, whether in person or by proxy, making and 
paying calls, forfeiture of shares and the like, registration, or the allotment of 
shares numbered and identified, may bo necessary to constitute a person a share- 
holder, but it does not at all follow that because there is no register there can bo 
no shareholders for the purpose of paying debts which the company through their 
own instrumentality may have contracted. Be this, however, as it may, we have 
to construe two acts of Parliament upon a point not as yet covered by authority ; 
and it appears to us tliat to extend tlio decision in Hawfoford'a case to the caso 

now before us would be contrary to the construction of those acts.” 

r 

But where directors named in the special act resigned, and after 
their resignatinns^their places were filled up, and the whole number of 
shares was filled up also, the Court of Appeal held that they were not 
liable on wire forfait in respect of a debt Contracted after the resigna- 
tions ( y >), and the law appears to he that a bona fide resignation 
operates as n surrender of the inchoate right to shares, and to divest 
the resigning d hector of the liability attaching to him in respect of 
them (q). 

Where shares remain in the name of a party on the register, they 
may ho charged with a judgment debt dim from him, under 1 & 2 
Viet. e. 11, and Rules of the Supreme Court, 1 8N3, Order XL VI., 
rule 1, which authorize a Ifivi-ional Oourt or a judge to charge the 
t bares of a judgment debtor “standing in his name in his own right, 
or in tin* name of :im person in trust for him;” the charge, how- 
o\<T, w i j.1 he nihjeet to the rights of prior incumbrancers (r). 

The light to truiisfi i the shares of a bankrupt may be exorcised by 
tin* t in-tee of the bankiupl to the same extent as the hanlaupt 

might have < \< rcisul the same if ho bad not become bankrupt (s*) ; 

and it may he here mentionul that one of the grounds for the refusal 
ofanonhroi discharge to a bankrupt, is that “he has brought on 
his bankrupt e\ by lash and hazardous speculations ” (t). 

(;. K, I 1 1 \ Tu'd, L ]! . ('. r. II. li I). O., At. A C. 517. 

35« ; tr II j , ( '. r «|J 7 ; :,‘J I, T. 1 - ; 1 I! inliu|.f. v A< t, IPS J (JC A 17 Viet. 

“7 II. v l- i' A. _ _ <. i'i-), !>. .'>e, sulii. 3. As to (hscUiuu i uf 

(ij) Mon iH ft /•< , i. .»1 li. T. 1 !».”>. iiiiiiiiikit iIi1l> slums, su* s. r.I. 

to H "it ' l‘< > 1 >■, "• r. .V II. 7ii; ('■ III. s. lit, Hflis. 3 ((/), 

Hot mu v. /.< id Oijuitl) iii» L. J., Ui. Saa ; , 
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A shareholders’ address-book, containing au alphabetical lis»t uf all 
shareholder, with their places of abode and descriptions, must also 
be kept by the company, open to the perusal of every shareholder: 
(8 & 9 Yiot. c. 16, s, 10.) And the company are bound under a 
penalty of 20/. to print correct copies of the .shareholder* addn>v 
book, and supply such printed copies at a price not exceeding for 
each copy, to all holders of ordinary, preference, or debenture stock ( n ). 

Tlio holder of any .share may demand of the cuinpony a ceitilicdc 
of the proprietorship of such share, under their seal. The certificate 
may he according to a form annexed to the act (*(*•■ 1 . 1 1 j ; and it 
is prim a facie evidence of title, though the want ot it doe-, not prevent 
the holder from disposing of his share : (Sect. 12.) A lost or damaged 
certificate may be replaced : (Sect. 13.) 

The company, if authorized by three-fifths of the votes uf the 
shareholders, may convert the shares paid up into a general capital 
stock: (Sect. 01.) After such cousolidatiofl, the provisions uf the 
act, which require the capital to be divided into shares, cease, ami 
the holders of stock may transfer it in the same tnanuer as shares : 
(Sect. 62.) The names of the holders of stock must be entered in a 
book, called “ The Register of Holders of Consolidated Stock,” which 
is to be accessible to holders of shares or stock (.>') : (Sect. 03.) Tlio 
holders of stock are entitled to dividends, and the same privileges as 
would be conferred by shares of equal amount : (Sect. G4.) 


3. (Jails on Shareholders, 

With respect to the payment of subscriptions, and the means of 
enforcing the payment of calls, it is enacted by the Companies Clauses 
Consolidation Act, 1845, that persons who have subscribed any 
money towards the undertaking, or their legal representatives respec- 
tively, shall pay the sums respectively subscribed, or such portion 
thereof as shall from time to time bo called for by the company; 
and with respect to the provisions in that act or the special act con- 
tained for enforcing the payqient of calls, the word " shareholder” (>/) 
shall extend to the legal personal representatives of such shareholder: 
(Sect. 21.) I'ke company may from time to time make calls (:) 

(a) 31 tc 32 Viet. c. 116, s. 34, j)i*t, “ shareholder ’’ mean*. >.li.uehr»ltlt>r, pro- 
vol, II, prielor or member of the (.‘oiniiniiy ; iiml, 

(®) And a party, whose claim to bo a xu inferring to any such hhni million, ox- 
shareholder h disputed liytho lompany, previous properly applicable to a pci -.on, 
may, in au action brought against the apply to a corporation, See ii< Burnt th , 
company, inspect any cnlxies in tho regis- *B<inkin\j Co., 30 L. J,, Oh. 732, 37 h. J., 
tor which relate to tho matter in dispute, Oh. 81. 

Foxier v. Governor of the Bank of Eniflumf, (:) Uiiminstauecs uuy wise in the pro- 

8 Q. B. 889. • ratlings of a company, which would autho- 

(y) By the interpretation clause, sect. 3, rue tho Queen’s Bench Division to issue a 


SfiarelioMcis’ 

AllllrihrWk. 


Cut ft-itisof 
slut. .. 


( i .ns ci* inn <if 
shin .into 
stuck. 


3. Call, n» Wrme- 
Iwhlns. 

Lhliitity to pay- 
palls. 

e. r. Act, 

scut. 21. 


Nolicr of call, 
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3. folk nn Mai t' 
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Action for call. 


Vesting of 
shares. 


upon shareholders, provided that 21 days’ notice, at least, bo giwn 
of each call, and that the calls bo made as proscribed ; and every 
shareholder is liable to pay tho amount of the calls so made by the 
company : (Sect. 22.) If calls are not paid on the day appointed, 
interest on the amount of the call is payable to the company: 
(Sect. 23.) The company may agree to pay interest to a shareholder 
who pays monoy in advance of calls : (Sect. 24.) If a shareholder 
fails to pay a call on tho day appointed, the company may sue him 
for the amount, with interest: (Sect. 25) (a). Where companies are 
amalgamated, calls *made by tho dissolved companies previous to 
amalgamation are payable to and may be enforced by the amalga- 
mated company (?>). 

It lias been decided that the company cannot maintain an action 
to recover calls against any person but a shareholder (c), nor against 
a shareholder, unless the call was made strictly according to the 
directions contained in the statute (d). 

But where the special act provided (as is usual) that the company 
should not issuo any shares created under the authoiity of tho act, 
nor should any share vest in tho person accepting tho same until 
oue-fifth of tho apiouut of the share was paid ijp ; it was held that 
this provision was intended for tho protection of the public, to prevent 
the issue and vesting of shares, so as to 'enable them to bo bought 
and sold in the market, and that the payment of one-fifth of the 
amount duo on a share was not a condition precedent to the liability 
of the holder for calls (e). 


tnaiulaiuus to compel llu* company to nuike 
< sills on slnrchnldeis. Noe 11. v. J’idnriu 
Pork Co,, l Q. 11. 292. Hut ns tho nidi- 
tois of a company may ti cum r judgment 
debts from shuieholders who have not piul 
up tire lull amount of tin ir -.hares, the 
nineily by niamlamif! will not in such 
eases lie likely to be resulted to. Sej 
t'liap. II., Hut. 12, aide. 

(//> As to forfiituie of sb iru, mh 8iet. 
fi of this Cltaph l, post. 

(/j) 2i) A 27 Vut. c. 02, s. 52 jwsl, 
sol. II. 

!«•) Uii/i i ho iiiftf mi X< >r iruti finii 1 > ('». 
v. Jhtiil sfintl, 2S L, J , l\ 1’. 'J12 , 0 
C. 11, N. 8. :s8ii. Then fou it is not 
sullh lent that the ilcfenduil was non h a 
s/iftv ribr to tin* imdci taking. In such a 
case, lie must be sued oil the suIim. upturn 
contraet bythp persons with whom it was 
cutued into. 

(•/ ) Tlu pmpi r mode ol shim; noti>es 
to sli.iu lmldi is mis lie Min b\ leliiiuif 
to 8 A. 9 Viet. i. It), ss Hid to 189, ]nist, 
sol. II. In ,ui ii’ 1 mu toi (alls, to show 
liotiie then uf to the defendant, the plain- 
tiff pin ved that it w as the course of bushush 


for C., a deceased clerk, to fill up piinted 
notiees of the rolls nml direct them to tho 
bliaielioldcrs, anil then to put thorn into a 
bisket for auother cleik to post, which ho 
had done on the occasion ot this call. A 
list of shaichnldeis, eont lining tho naino 
of the defi liiLinl, was produced in C.’s 
handwriting, and indorsed by him, " Let- 
til i suit out.” had received instruc- 
tions to in ike out such a list, nml had 
been Idling up and directing tho notices 
with -.udi a list hr foie him : it was decided 
tli it <lie list vi indorsed was evidence tint 
lmtii e ot the rail laid been sent to the 
ihfiudant. Uifsfi i n Union 11. Co. v. 

ids. <5 Ruhr. (>. 578 ; 19 L. J., 
F.\. 2^7 : 5 E\cli. 287. 

(i 1 IJitsf Cluundi i'\hn'c 11. Co. v. Sitrfho- 
Imiinr, 87 L. J., Ex. 17 ; L. II., 3 Ex. 
15; -l / 1 Jim n v. UW Lmitlon lVhitrres, <Cv. 
Co, L II., 0 I’li. 055, unersiug Ktuait, 
V.-t’., ib. p. 058, n ; Pnrtlnfs am, 10 
AV. II lion. In the second of these rises, 
the lir-,1 was followed as an mithoiily; in 
the fluid, Homilly, M, II , agieod with its 
piiueiple. 
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It may bo remarked that making the call, and tlio notice of it 
spoken of in sect. 22, arc two distinct things ; for tlio call must he 
made before the notice of its having been made can be given ; ami it 
has been decided that the call means the resolution of tlio board that 
a call shall be made (/). fcjo it 1ms been ruled that the directors and 
not the company, are the proper parties to make the call \>j). 

Tli e resolution need not specify the time or place for m\ing the R« scutum t« 

. . 1 l n nuUc «ll n"p>t 

call (//) ; it is summon t if the directors appoint a time and place, 
which is notified to the shareholder by the notice, allowing him 21 i’*s ||Unt - 
days (if for the purpose of payment. This was decided in Xni'i‘jj vm m wn » /v. 
oiul I'JtnihJcilh’ti li. Co. v. Eiiminuh (j). In that cum? an action v. / 
having been brought to recover calls, one of the questions was 
whether the calls were duly made in pursuance of scot. 22. It 
appeared tliat a meeting of the directors had been held, at which 
it was resolved, that a second call be made, ami “that one month’s 
notice be given but the resolution containod no time or place for 
payment. The following notice was afterwards sent to the defendant, 
signed by the secretary of the company : “ Sir, — Tift directors having 
made a call of 21. 10a per share, payable on or before the Nth of 
August next, you are requested to pay the sum of 12.11., being the 
amount payable, in rftspcct of such call, of the shares held by you in 
this company, to any of tlio uuder-mentionud hankers." It was 
objected on behalf of the defendant that the ccJl was illegal, inasmuch 
as the resolution did not state the time and place of payment., and 
that the 21st section of the statute clearly .showed that a time and 
place for payment should bo appointed; but upon an application 
being made for a now trial, Parke, II, said : — 


“ It iB clear that the word 1 call ’ is used in the act in two different seines. In }}' “I'M "t 
ono port it means, the application to the shareholders ti i pay ; aud in another, the A) „ 
amount to be paid. Tlio sections w Inch empower tlio company to make calls, con- 'J l t 1 
tain no express direction that the sumo application shall l>o made to each individual 
fur the same portion of the Bum originally subscribed. Probably tlio directors may 
be undor an obligation to do so ; lmt I am certainly of opinion that it is not a 
condition precedent to their right to recover the amount of the call, If It wore so 
hold, tlio affairs of those companies would bo in the greatest confusion ; for suppi »so 
a notice by accident mislaid, the cdnsotpiouco would bo, that tho shareholder for 
whom it was intended would not ho laiuud to pay his call ; and those who liml 


• 

{/) Es jxirle l'ooh , (5 Railw. Uas. 1 ; 
18 L. .1., <}. 15. 313 ; 11. v. Lmimukrry 
and Coleraine li. Co,, 13 <J. 15. 098. As 
to tlio effect ol void calls not withdraw n 
upon subsequent <'ood ones, see Willand 
11. Co. v. I'» m<\ 30 L. ,1., Kx. 103. 

(</) Amhenjate 11. Co. v. Hit fill'll, (5 
Railw. Uas. 235 ; 1 Exeli. 510. 

(/i) Great North of England 11. Co, v. 
JUtldulph. 7 M. & W. 21*. 


( ij This mums twenty-one elear days, 
i.e. exclusive of the first and last days. 
Hi Jnuiinif'i, 1 Ir. Uh. lien. 238. 

(/) 2 Jixeh. 122: 17 L. J., Ex. 102. 
See idso Muffii hi, Ashton unit J lunrhnhr 
li Co. v. H'lWrtwl', 7 SI. A W. 57 1 ; 2 
Hadw. ('as. 522; Lnmbn a ml Ihnjhtnn E. 
Co. v. Ftiurlnm/h, 2 Man. & (I. 07i ; 2 
ltailw. Cas. 511; Mkneblefatil v. Own, 37 
h J., 0. P. 131. 
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a. CuVinnMiaif- already paid on individual noticos, and who might bo supposed to havo paid on 

the faith that tho call was made on each equally, would have a right to claim from 

the diroclors tlie money they had paid, on tho ground that it was paid under a 
mistak e of the facts. That construction would be fraught with such evil conse- 
quences, that I think it impossible (putting a reasonable interpretation on tho act 
of Parliament! to say that the Legislature intended that what they have not ex- 
pressly declared, lmt which is only implied, should amount to a condition preco- 
dent. I am, therefore, of opinion, that it is not a condition precedent that each 
party should have notice to pay the amount of his call at the same time and 
place. It follows that the resolution to make a call need not specify either the 
time or placo for payment ; hut tho directors must appoint a tinio and place, 
which must bo no tided, to tho shareholder by a notice allowing him twenty-ono 
days for tho purpose of payment. Tho enso of Great North of England B. Co. v. 
Jihldidjih (/,•), proves that tho resolution need not contain the j)l nee of payment ; 
and 1 think that, by implication, it also proves that it need not contain the time 
of payment. The resolution is nothing moro than a determination that there- 
after * a coll ’ shall be made ; that is, that an application shall be made to each 
shareholder fur a proportion of his bliaro ; and it is enough if tho directors 
appoint a time or place, either by public advertisement (where such a mode is 
allowed hy tho private act), as in tho caso roforrod to, or, under tho general act, 
by an individual notice to each shareholder."’ 

Notico of call. There aro some cases wlievo a defendant cannot take the objection 

e that a notice requiring him to pay call has not* been proved. Thus, 
if a party expressly promises to pay a ^demand for calls, the jury 
may inter that a propop legal notice was given, unless the plaintiffs 
affirmatively show, as part of their case, that an informal notico was 
in fact sent to the defendant. The rule seems to be, that when the 
Court does not kpow tlio facts, an express promise may enable them 
to infer that what is right has been done ; but when the facts are 
known, and they are insufficient, then tho promise does not make them 
sufficient (/). 

It will ho necessary to prove that the calls were made at tho periods 
(if any) authorized by the statute; and it seems that a director, who 
was a party to 'the making of an illegal call, is not estopped from 
setting up the illegality of the cull, as a defence to an action for calls 
hi ought against him (in). 

And it has been said, that even if a statute contains no express 
din ctiuu that a notice of cull -» being made shall be given, still a paity 
cannot be sued for nonpaj meat of a call till he has received notice 
theieof (ii). The rule U, Unit when an action is g£ven only, if the 
paity shall neglect or lofm-o to pay, reason and justice require that 
the patty should have notice («). 

(/,) 7 M. \ “W . 21 !. * 3 Ail. \ I'. 1.1.1; Ilron/t v. Juivoj , 2 

(/) Mi/>i \. Jioin/A, :’i i* 1>. si:,. (l. 1», *271 : L 'Ouibunih nail Liilh Jl. Co. 

(ni) Nil at find Ji. Cii. Nlraltoa, 2 v. IhhUnihtlt, ti 11. A V. 71(5. 

11. &. Ail. 51S. (iif Mila v, Bough, 3 Q. D. 813. 

(«) Painin' v. Lw qn-ul Oil f/th Co., 
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Whore a special act provided that three muntin, at Iwixt, should 
intervene between successive calls, and tin* dir<*ctor>, on the 1 1th 
January, resolved that a call should be made, to bo payable on the 
13th February ; and on the 8th May, t hoy made another call, to be 
payable on the 19th June ; it was ruled that the calls were pr »p.*rly 
made (ft). 

Calls may bo made payable by instalments (f/). But no action can 
be maintained until the last instalment is dm*, and no forfeiture* is 
incurred until non-payment of the last instalment (»•). 

It is not illegal for a railway company to a*»sigM as a security for a 
debt calls which, though made, have not become payable (<ri. 

Interest on calls is recoverable "on the claim for calls (see sect. 27), 
and it is not necessary to claim interest (t). 

The statute further enacts, '* that in any action or suit to be brought 
by the company against any shareholder to recover any money due 
for any call ( u ), it shall not be necessary to set forth the special 
matter, but it shall be suHlcient for the company to declare that this 
defendant is the bolder of one share or more in the company, (stating 
the number of shares,) and is indebted to the company in the sum of 
money to which the calls in arreur shall amount, in respect of one call 
or more upon one share or more, (stating the number and amount of 
each of such calls,) whereby Tin action bath accrued to the company 
by virtue of that awl the special act.” (8 & 9 "\*ct. c. 10, s. 2(i.) 

It is conceived that the statement of claim ought now to bo as pre- 
scribed under the Rules of Court, 1883, Order XIX,, notwithstanding 
that the above section is not repealed ; but the new form will vary 
very little from tlio old oue. 

“ On the trial of au action for calls, it is sufficient to prove that the 
defendant, at the time of making the calls, was holder of one shave or 
more, that the call was in fact made, and the statutory notice was 
given; and it is not necessary to prove the appointment of tho 


(p) Amhn'r/tifc R. Co. v. Mitchell, 6 
llailw. Ca% 230 ; 4 Exrli. 010. 

( 7 ) Amhffipttc 11. Co. v. XiwhfCi, JO 
L J., Ex. 23 i ; 0 li.iihv, (Jas. 500 ; 6 
Evil. 02 !). 

(;•) L. owl X. W. R. Co. v. M‘Mi.'h".l, 
fi Evil. 273; 0 luiilwfCis. 41)7 ; 20 L. .1., 
Ex, 231. 

(s) Pielerimj v. Jlfiaeomh I!, Co., 
h. 11., 3 C. 1’. 235 ; 37‘L J„ C. P. IIS. 

(0 See Southampton Thiel: Co. v. 
Richards, 1 M. & (1, 118; Loudon and 
Briijhton R. Co. y, Fairehnujh, 2 M. A U. 
671. 

(it) Whore an action was brought in 
England by an Irish railway company to 
recover calls, tho plaintiffs* were required 

H.— VOL. I, 


tu give security for co c ts, upon tW ground 
that it resembled the ease of a plaintiff 
who lesidul 111 Inland. Kiibany It. Co. 
v. Fnldut, 20 L. J., Ex. Ill ; ti Evil. 
SI, As to sen ice of suits (before Ihe 
-ludie.itme Aet) upon Smt«h and Iri-lt 
railway (oinpunics, sp t > JIV-wi v. Cah- 
dnniun 11. Co,, 5 Evil 822; 20 L. .1., 
E.\. 7; LViz/js v. lUthlin and Droijhnln 
It. Co., 2 I), k !., 8fi5 , Mth lui th v. 
filut/turnml South J/Wi en ll. Co, I,. H., 
8 Excli. 1 10. Ity U S C. 18W5, Uni. XI. 
r. 1 # service out nf Hit* juiisdietiun is iu 
the disci t -1 ion ot the Court urn judge, and 
by (he bauie nile expo’s i pi ox i don is 
made for servico in Scotland and Ireland. 


II 


In ,t line" 


A'M^mneiit of 
rills. 


Inti it it. 


rmrmof 0 .tr. 
lurnt ut rlajri 
tor (Mils. 


* 


btifement 

claim. 


Rvlrlenec to sup- 
pint an action 
loi calls. 
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CHAP. II r.- 


•*» IILW'AY investments. 


3. f'vfl m <Ji i if- 
hlKUi". 


Unti v of nsme 
on n’sjiiti r not 
rniu-lUMM 1 
e\ u|r nee of 
liability. 


Thfint'i* hi 

iii'lmn toiicov 

i all-.. 


directum whu made the call, 'not tlicr mattor whatsoever : ’ ” 
(Sect. 27.) 1 y 

The production of the register sj^ aro i 10 lders is prima facie 
evidence of the defendant being a f.hart4^_. 28.) 

But although the name of a party be — i- mr ^t^ h e is 

entitled to {show that liis name has been illegally placed there7^Vmr-'“ 
(»ut bis nutborily ; and a purchaser of shares, or even an original 
subscriber, cannot be sued for calls, until his name is placed on the 
register (.!•). 

So where the register was produced, and the defendant's name 
appeared there as the proprietor of fifty shares, but the evidence was 
that the defendant had applied for shares before the special act was 
obtained, ami had paid the deposit thereon, but had never executed 
the subscribers’ agreement or parliamentary contract, the Court 
of Exchequer held that the company wore not justified, under such 
ciiruu^tani-.ri, in placing the defendant’s name on the register, and 
that he w.us not therefore liable to be sued for calls (y). The Court 
decided this Ciiso*on the ground that the defendant was not a person 
who had sulwrihed the prescribed sum to the capital of the company, 
or who had otherwise become entitled to a sjiarc in the company, 
within the [meaning of the 8th section of the Consolidation Act (c). 

If .shares are sold and transferred after a call has been actually 
made, lmt before any notice of it has been given to the vendor, the 
latter i*> liable to pay tho call to the company; hut that does not 
a fleet the light of the vendor to recover the amount of the call against 
the vendue, under the contract of trausfer pi). And although the 
registered owner of shares bo a mere trustee, he is, in the absence of 
a special contract to the contrary, alone liable to the company for the 
calls on such shares, and the company have no remedy against the 
real or beneficial owner of such shares (h). 

Let us now cfliwdor the defences which may bo set up in an action 
to uniter calls. The d<*tend.uit may not only dispute that he is a 
shareholder J> fn, l», lmt may also show that ho is not a shareholder 
ill' jim, so as to ho entitled to share in the profits of tho under- 
taking <c). • 


( ) .Vf III! I III/ l!i il ’ I’ il }{. I' 

/.'/« ii ill , 2 I v li 11s. 'l,i, „f tlii> 
l«!!l|M!l> t It* Oil 'Hill i i 

uImIIJI TlltUii'U (bill I I'l lit, l> ill l Mil 
unii , lit 1. 

I 'I // Il (' ' I n 1 ( II. t. 

I‘< I'l, 22 I, 1,1, 11.5; Ia ll. 
2l*'>. I ’.III it til ■ ill III! lull 1,1 1 , • l" tl 
tlii >uli'« i iln i ■>' i'l, unit «i’nl i nli mu u* 
tn\ umtint. !» nn.ili[ Im> ln»u 

tl» Jill tin i ill', 

( ) s \ ' Vat. i. !•*, \ >1 J 


On V ■ }nit-' Tthiir, 6 Ifoilw. L'av 1 ; 
Xoi i’l chilli imt I'uhiam! J'<wci<( f ion »/ 
h /mill v. llui*[(i(, 15 Jnr, Q. It. 137 ; 
ltt I.. ,T., n 1J. 127 ; anil see further on 
iln-= 1 'iHiit, liulo No. i'3 of the London 
Ia. Ii ini'o. 

1'') I'n. v. il i»ss, 15 Jur. 173 j 

21* L .1., < 'li GW; 11 Hi {tv. Gf. 

ui C.i'iis vlui li tui in il on points of 
|»li idlin' hil.in* the Jinlhsilure Ait are 
UhLiibi/il Ii. I'o. v. J1 nut'll n /it, ] Kvcli. 
1 id ; IVi I !u > f ]i, i 'ii. v, IthiO, SO^L. .I,, 
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It is also a good defence that the call was not made by persons 
having authority to make it (<?), And whore the special act provided 
that tho whole of the capital should be subscribed before the powers 
of the act should be put in force and the company made a call before 
the subscriptions were completed, and commenced an action to recover 
it, after tbo whole capital was subscribed ; it was decided that the 
completion of the subscription li->t was necessary to enable the com- 
pany to make the call, and that the action was not maintainable p)< 

But the Kith section of the Companies Clauses Act (/), which 
requires tho whole capital of the company to subscribed before 
the compulsory powers can bo exercbod, docs nut prevent the com- 
pany from making calls before tho whole of the capital is sub- 
scribed ( y ). Nor is it a good defonco that the company had abandoned 
a part of tho railway before the call was made (h ) ; or that the call 
was not made within G years ( i ), as the action for calls being funmlud 
on a statute, there is the same period of limitation as on a record or 
specialty, viz., 20 years. 

IIow far fraud is a defence, it is not quite easy flu say. A defen- Fraud, 
dant has been allowed to plead that the calls were fraudulently made, 
but not that he was induced to subscribe, by fraud of the company 
or its promoters (j)* It was seen from Oakes v. Turqumul (k), 
that a call could not be enforced in a case where the shareholder has 
been iuduccd to take the shares by the fraud"of the company acting 
through its recognized agents. But the shareholder, to divest himself 
of his liability to the company iu an action for calls, must repudiate 
the shares, and cannot iu gcueral divest himself of his liability, as a 
contributory to creditors of tho company on a winding-up, or a 
scire facias. If the shareholder be induced to subscribe by the fraud 
of a promoter, lie must pay calls, and may suo tho promoter. 

Before we leave tho subject now under consideration, it is neces- 
sary to refer to some decisions, which show under what circumstances 
Infants, Ba akrupis, and the Executors and Administrators of share- 
holders, are liable to be sued for calls. 


• 

Ex. 1(51 ; iSf/iro/H/mv Union E, Co. v. 
Anderson , 3 Exi'li. 401 j Aylesbury It. Co, 
v. Mount, 7 M. & 0. 80 s !. 

(if) Sinhivu Dof% Co. v. Levin), 20 
L. J., Ex. 417. 

(r) Norwich and Lowestoft Naviyation 
Co. y. Theobald, 1 Al. & M. 131. 

(/) 8 k 9 Viet. e. 18, post, vol. II. 

\q) Walt rford and Dublin 11. Co, v. 
Tkilhiar , 6 Iixi’li. 413; 20 L. J., I'.x. 
227 ; 6 Hail*. Cas. 753. 

(A) lie Jenniii'jD, 1 Ir. Ch. Hep. 238, 

(i) Cork and Bamlon jR. Co. v. (footle, 
17 Jar. 556; 13 C. B.*820. See also 


Shepherd v. llilh, 11 Exoli. 53. 

(j) Waterford and Dublin 11. Co, v. 
Zoituu, 10 U .1., Q. n. 259; 11 Q. Ti. 
072. 

(A) L U., 2 H. L. 325. Nm also Smith 
Eastern 11. Co. v. Ihbbh white, 12 A. is 
E. 197 ; 2 IUiIw, Cas. 217, 2 fid ; Thu mm 
JIavcn II. Co. v. Mount, 3 Itailw, C<is. 411 ; 
lh posit and (ft hi rid Lift Assuranee Co. 
v* AiiMUtjh , 0 E. k 11. 701 ; 28 L. .1., 
Q, ii. 29; Mwlrlt if-Thnn had Mutt tiff 
Co. t. Baynes, L. It., 2 Ex. 321 ; 38 L. J., 
Ex. 183. 
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3. Culh on Share- 
Mill A. 


Infant shine* 
holders. 


First, as to infant shareholders. By the express words of the 
statute, an infant i3 capable of becoming a shareholder (l ) ; and it is 
clearly settled, that if he bo registered whilst an infant, and remains 
a shareholder afterwards, he becomes liable to pay calls, whether 
they were made during or since his infancy, for the fact of his per- 
mitting his name to remain on the register as a proprietor of shares 
amounts to a ratification of the contract to become a shareholder (m). 
And an infant cannot defeat an action to recover calls by the defence 
that he was an infant when the calls were made ; or that ho was an 
infant at the time of becoming a holder of the shares, in respect of 
which the calls became payable; for, as he may have lawfully 
received the shares by bequest, or by purchase from the original 
proprietor, he must show on his defence the special circumstances 
which relieve him from liability— such as a disclaimer of the contract 
when lie became of age (it). 

So where, in addition to the pleas above mentioned, the defendant 
pleaded that he had never ratified, or at any time derived any profit, 
by being proprietor of the shares, and that the proprietorship had 
always been useless to him ; the pleas were held to be insufficient, 
because, if the defendant had attained his majority, he ought to have 
averred that he tlien disclaimed the contract, and if he was still under 
age, that fact might to have appeared on "the face of tbo plea (o). 

It seems, however, that if au infant becomes a shareholder by pur- 
chase during his infancy, he may disaffirm the contract either when 
he becomes of age, or duriug his minority (p). The repudiation must 
be within a reasonable time (</), and unequivocal (r). 

The result of the eases seems therefore to be, that infant proprie- 
tors of railway shares are treated as purchasers who have acquired an 
interest, not in a mere chattel, but in a subject of a permanent nature, 
with certain obligations attached, which they are bound to discharge 
—like an infant purchaser of real estate, who has taken possession, 
and thereby becomes liable to all the obligations attached to the 
estate ; unless lie lias elected to waive or disagree to the purchase 
altogether, either during infancy, or after full age, at either of which 
times it is competent for an infant to do so {«). 


(/ 1 S A U Vii'l. i*. IS, \ 70, jui-t, Ap* 
plinth. lint a mainlinin'. to loghter an 
Jill nit Ji.ihImMit liiix lui'ii roluv’il iu lie- 
land. Post, j). Ion, u. (, ). 

[hi) I'n il (Mi/ lliiit'lim ('i. v, < V;« - 
in iii, In <,•. It. ya.',. 

i '( Lmh mill Thu i IL Cn. v. Fun if 
Ini , i IacIi. 2.”*; 1" L .1., K\. Sy ; 
Hid i ii hi ml IL ( 'o. v, rtfi'lt' , . 0 !'.\< h. 1 1 1 ; 
20 r,. .1. Km. 07. 

(«l Xoi'fll in -J' l A IL I'l. M'Mt'ilfl'f, 
:> Ev. 1-21 ; 2(1 L. J., Ia. 07. 

[ji) AVif / ;i mill L’ltiu hi’ i IL i i. v. 


I'onmU, S Exch. 50 3 ; 18 L. ,T., Ex. 325. 

(ijf) Jf i(l)l iii Hiicl H'irkl uv R. Co. v. 
nhtrki 22 II. J., Ex. !U ; 8 15xcli. 181. Sou 
nl vi Jihh'tt'i mi si , L I}., 5 ('li. 302. 

(i) Mnllinnl C, W. IL Co. v. Uni ah , 1 
Ii. ('. L. II. IIS3. 

[ . No iih ll't \L ni ll, Co. v. M‘ Michael, 

5 Kwh. 121; 20 L. .1, Ex. 97. Sob 
liutlioi on thi-, subject “Simpson nu In- 
lauoy/'^v.ii. IV75 ; Infants Relief Act, 
I 4 *?!, 37 A 3b Viot. o. 02. IVIioro an in- 
laiit unplouil afttookbroknr to soil shares 
on hi- .id-ouut, and the stockluoker lifter- 
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As to a bankrupt shareholder, his trustee iu bankruptcy may oxer* 
cise the right to transfer his stock or shares to thosamo extent as the 
bankrupt might have exercised it if lie had not become bankrupt ” (f\ 
or, if the stock or shares bo unsaleable or not readily saleable by 
reason of the liability to calls, may disclaim them 'within 3 months of 
his appointment, and the disclaimer will operate to determine all the 
rights and liabilities of the bankrupt in the stock or shares (a). 

Lastly, as to the recovery of calls from executors nml administra- 
tors. The personal representatives of shareholders are, by the ex- 
press words of the 2 1st section of the Uuinpanief Clauses Consolida- 
tion Act, made liable to pay calls (.»•). 

Whether future calls payable on shares should be ultimately paid 
out of the testator’s estate, or by the parties to whom the shares have 
been bequeathed, is sometimes a doubtful question, depending in each 
instance upon the terms of the bequest [{)). 

The current of recent decisions tends to show that where share, sure 
specifically bequeathed, calls due before the death of the testator must 
be paid out of his general estate, but calls due subsequently must be 
paid by the specific legatee, who takes cam one tv (:/. In a case in 
which a testator gaveJLo his son “ any shares iu railways, mines, and 
other undertakings that may belong to me at my decease,” Kiu- 
dersley, V.-C., held that whatever payment tyw due at the time of 
the testator’s death to constitute him a complete shareholder in the 
concern, and whatever calls were made at his death, must bo paid 
out of his general assets ; but if at his d('«ath ho was constituted a 
complete shareholder in the concern, whether it was a going concern 
at his death or not, whether it was partially or wholly completed, all 
the calls made subsequently to the death of the testator luunt bo borne 
by the specific legatee (a). 


Banknijil 
sit irelioliler. 


nTi'*!ifrtr. m.1 
admin, jtiatui 


Hxini i,i,{ 

hues 


Dmi\, 1)1% 


wants sold the shares and rewired thp pur- 
chase-money, and handed over n transfer 
from the infant, ami placed the purchase- 
money to the credit of a debt u hidi was 
duo to him from the infant iu lespecl of 
dealings between them for shares, Uriye, 
V.-C., held that the purehaserof the shuiea 
hud no remedy in equity against the infant 
after he became of age, on the ground that 
fraud had been pr.ictilbd by him, although 
the railway company had refused to re- 
gister the transfer of the shares, because it 
was made during infancy. Utikmun v, 
Iktifttm, 1 l>e (}. & H. JIU ; 10 I;. J., Oil. 
205. 

(0 Ilanhniptey Act, 188:1, s. 50, sub. .‘5. 

(it) lb. h. fifi, sub. 2. 

(< ) ( 'alls, although specialty debt-. ( < Wt 
a ml Uitmlon Jl, Co. v. Uoatit, 17 Jut. 
535), have now no priortty over simple 
pnnhn;!; A* HR Vu»fc r» <ifi 


• 

M Home ensr-s determined before tlio 
pissing of the Common s Clauses Con soli- 
dutiou Act are to bo found in tho books. 
When the executor of an original sub- 
scriber tu a lailway company win held to 
be liable to ]«ij calls made iu the liletiine 
of tin* testator^ ns well us those made after 
his death, see Filin' v. Ti/hf, 2 Uuilw. 
Ca«. 813 ; 3 Heav. 55ll ; Jlluiiuf v. Hop- 
l in-,, 7 Him. 51. Hu in the <.e.e of an 
administrator of a suhseuber to a ppijictnl 
eaiial who died liefote the act pa-sid Air 
making it: Wtuhl of Knit f \tmtl Co. i. 
flnbiiiswi, 5 Taunt. Mil. 

ft) Fiturillioun v. K> I hi, in Hare, 
20d; 22 L J., ('ll. Kill?; . lenisf eioo/ 

Urn ml, 2ii lb av. 12 1 ; 2t L J., Ch. 173 ; 
Atfihtni', v. J'n'iik, 2f! Ihsiv. 3s 1 : 23 I...I., 
I'll. 591 ; I M>l v. (Mi/, 2!* L .1., Ch. tWi ; 
Jit Hot, S3 L. J., Ch. 12 (gj-, slian si. 

fir) fhni v. fitni. ill it cornu. 
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3. Calls m More- 
holders. 


Jacqvi's v. 
Uwuibrs, 


Eciiucst of 
“hbnres" will 
pa99 stock. 


In a caso in equity, a testator who, at tbe time of his death, was 
possessed of fifty original and seventy purchased shares in a railway, 
in respect of which all calls had not been made, by his will gave 
thirty whole shares in the railway to trustees for the benefit of a 
married woman for life, without power of anticipation, and thirty 
shares to B. ; and he declared that the legacies should not be held to 
he specific, so as to be capable of ademption. By a resolution of the 
railway company, new quarter shares were raised and offered rateably 
to the registered proprietors. Sixty new shares were offered to and 
accepted by the cxdbutors, and the deposit thereon was paid by them. 
It was decided that the bequests wero specific, and that the income of 
the shares from the time of the testator’s death belonged to the lega- 
tees ; that the legatees wore entitled to so many of the now shares as 
had boon allotted in respect of the whole shares bequeathed to them, 
subject to the payment of the future calls, and that the testator's 
estate was liable to pay the calls on the whole shares purchased by 
tlio testator, as well as on the original shares ; and a sufficient sum to 
cover tho unpaid calls was ordered to be placed to a separate 
account, and laid out, and the income meanwhile paid to the persons 
entitled (b). ■ # 

It was at one time hold that a bequest of “railway shares” does 
not pass railway stock (c), but an express decision in the House of 
Lords (<7j lias now established the contrary. Where a testatrix be- 
queathed sonic railway shares “ and all her light, title and interest 
therein,” it was ruled in equity, that money which the testatiix had 
paid in advance boyuud the calls passed to the legatee (e). 

And where a testator gave to trustees all his leasehold estates, and 
the residue of his monies, chattels, funds, railway shares, and other 
personal estate, on trust to convert into money all such parts as should 
not consist ol’ government securities or railway shares, and apply tbe 
monies arising for the benefit of bis wife and children, and atter the 
death of his wife, if there should be no children, tbe testator directed 
bis reiri estate to lie sold, and the money arising therefrom, and from 
his losiduary personal estate and effects, to be held upon certain 
trusts: it was decided that tbe railway shales passed in tbe gift over 
after the death of the widow (/). 


(h) Jmquts \ . I %tn>ht ri, 4 lullin'. 1’iis, 
2<»3, 4!>1» ; 13 L. ,1., Cli. 2: it ; 11 Jur. W3. 
(/ ) Oitl i's v. Oidi i, i> lime, litirt. 

(«/) J/m/y/i'i v. .till mu’, L, 11., 7 II. I,. 
717 ; 45 L. .f., CL <!1 I ; IS 4 L. T. 2IS; 21 
tV. I'. .“S 7 ; alliiuiing (In? Louis Justify, 
who hml reveised .fessi 1, M. It, 

((•) Ttnimr v. 7W in', 11 Meuv, tlU ; 1" 
I., .r,, (.'ll. 115 ; 12 Jur. 87. Wlmo a 1«*- 
4 «t'st was nude, whcp-liy tv ti stator ga\ «■ 


tlio interest and proceeds of his property 
to pi i soils for life, with a gitt over, and a 
]>oitioii of his estate misisteil of railway 
sliaies, Romillv, M. It , decried, that any 
1 » i sou having an inteiost in the fund was 
entitled to have the shaves sold, and the 
ptm i fils im esli d in the funds, Thornton 
v.Tffis 21 L J., Oh. 714. 

(./; v. HuidiivMii, 18 L. J.. Ch. 

1SS *■ 
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4. Ti'li rt 8j't:r of Mo res. *• V 

With respect to the transfer of shares, the Companies Clauses Act i>ryJnw. 
provides, that every shareholder may sell and transfer his shares or £. Jm't y * 
his interest in the capital slock (<j) } by deed duly stamped, which ninji 
be according to the form annexed to the act, : (H & ,<j Viol. c. Ill, n 14, 
vol. II.) The 10th section restricts transfer until ponding calls arc 
paid, and the special act usually suspends vesting of .shares aling'dlier 
until one-fifth is paid up. With these exceptions it mucus open lo 
auy shareholder to transfer his shares to a man of straw (h\ Hut 
although tho directors have no power to object to a Iran ft no on the 
ground of insolvency, it is conceived that they might refill to register 
a transfer to au infant, lunatic or other person not mil jo sit (I). 

Tho stamp duty on a transfer is regulated by fch« Stamp Act, isfO, wn«i»«w 
33 & 31 Viet. c. 1)7, in accordance not with tho nominal value, but 
with tho amount of the consideration paid, under a scale which puts 
the duty at 10s., if such consideration does not exceed 100/., and if il 
does, at 10s. per cent. P>y the Customs and Inland llevenuo Act, 

1887, 30 & 51 Viet. c. 13, ss. 8 — US, companies arc allowed to emu- st ,wlHl,rtu " 
pound for stamp duties on transfers by the payment of 0 »/. for every » 
100/. of stock of all kiiul^ After such composition, the transfers 
becomo exempt from duty, but tho compounding company may 
require, in addition to any fee exigible on registration, payment of an 
amount not exceeding the amount of stamp duty which would have 
been payable on tho transfer if the agreement fur composition had 
not Leon entered into. 

It will he observed, that tho use of tho form given by tin* statute is 
discretionary and nut. compulsory. But it is host always to adopt it, 
as tho following sect. (15), which will be considered presently, The .m of 
directs that the deed of transfer shall be kept by the secretary of the 
company. And if it is intended to declare any trusts of the shares, 
or if the transfer relates to shares in more than one company, diffi- 
culties may arise, as the deed cannot, of course, Lo kept by nTore than 
one company ; and where th f cro arc trusts, it is highly inconvenient Trust., 
that any company should have any deed declaring them. Conveni- 
ence requires that the transfer which is to be kept by the company 

((/) Thu stock of a railway company is , Shannon Jl. Co.. it I.. T. 131, ami p, 109, 
included iu “stock,” an defined hy the n. (O, post. ll will lie setn 1h.it the 
Lunacy Regulation Act, 185,1, Id & 17 form jttpmis the sc.il>. of l*utli ti.msliror 
Viet. e. 70, and au order may ho nude, awl trail deive, This is in order that the 
under suet, liu of that act, fur the framin' ^-nn paiiy may lmc -mac one mi the ic- 
iutu the name of the Paymaster-! leuer.il gister wlm ii hmuut to pty call., awl would 
of storked that description belonging to a therefnie seem to he iin^nCii^ ii-, tin ,t 
lunatic. //»■ /rex, 33 L. J., Ch. «73. the company, though, peiltnp,, dins (my 

(It) See llatUh-tsficU fhmil Co. v. merely as ht tween the parties. 

1 ' * m 11 nn ll _ 111 II... 1,1 ....It ..I I .-I U..« -....I I<l..i.l..i> Wl. I 
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4 ‘ T Jhi^ rn/ should be a simple conveyance of the legal title, merely showing who 

is shareholder. And it is expressly provided by the statute, that the 

company is not bound to seo to the execution of a trust (7c). In such 
cases then there should be a separate deed of transfer for each com- 
pany, and, if necessary, a separate declaration of trust. The necessity 
copeimuJv.NouTi of this caution is, exemplified by tho following case : — The holder of 
shares in a railway company, whose act incorporated the Companies 
Clauses Act, conveyed the shares, along with much other property, 
by a deed, not in tho form given by the act, in consideration of 1 Os., 
and the natural lo^e and affection which he bore to his sister, to a 
trustee in trust for her. It was held that this, though not a sale, was 
a transfer within the meaning of sect. 14, (and not a transmission 
within sects. 18, 19,) and, consequently, that tho trustee was not 
entitled to be registered as bolder of the shares without delivering the 
deed to tho secretary, to be kept by him as provided by sect. 15 (l ) ; 
and it has been since laid down that it is essential to tho legal efficacy 
of a transfer, that it should be delivered to the secretary of the com- 
pany, to be kepif by him in accordance with sect. 15 (m). It has 
however been decided that two or more persons possessed of shares 
may join, and by ono deed transfer tbeir interests to a purchaser ; and, 
* in such a case, it in sufficient if the ad valorem stamp is attached, cal- 
culated on the consideration paid for the Whole shares collectively (n). 
ofliuste^ lhty Trustees are personally liable to the company for calls (o), having, 
however, a right to an iudomnity out of the trust fund as far as it 
will go (p). 

DeeOa in iiimik. Deeds of transfer should never be executed by the vendor with 
blanks for either the amount of shares or the name of the purchaser, 
as such deeds, though not recognized by the Committee of the 
London Stock Exchange (</), and void for most purposes (/•), may 
yet, perhaps, in the hands of a bond fide purchaser for value without 
notice, be held to bo gund by estoppel as agaiust tho vendor, who 
may thus bo cheated out ol‘ shares which lie never intended to part 
with. JHJxecutiug a transfer in blank is in truth, as was said by 
Parke, 13., in llihhhv'hite r. M‘ Marine, an attempt to make a deed 
transferable and negotiable like u bill rtf exchange or exchequer bill, 

(/) 8 A 1) Vii t. i\ 10, s. i'll. must be a present intention to eonfor an 

U) fiqitliiiut Y.Xuilh l.’ustn ii 11. i ii., 0 in ten st. Fomst\. Forrest, 3i L J., Cli. 

r. X IS 277 IJS, 

{hi) Aiinniii Mm i,o it, I,. Ii,, f).» ( h. (n) Muir v. Cihj tiffilitviiiw Haul', L. R., 

D. .Vis, pi r Milling J,, stating al-u tint I App. Ca->. 337 to L. T. 33P. 

this \\iii tin illis i of L’ii/h lu int \. A ut Hi ( e) Crust v. Fame, L. It., 4 Cli. 411; 
Fustiiu It f'o, all', lij C. A., W. N. 1m Hun ni nui v. Sluihluk, L. Ii., 7 Cli. 30.1. 

Du. loth, 1SS7. r (</) Iluk 1 1>7 of the Moi’k Exchange Huh s. 

(ii) trills v. hi.ihft, 1 K\ch. 193; 18 (/•) JlMlnrhiti v. M'Mm uw, (5 M. & 

E. .1 , Ev. iiSl, Win ic shirts an* pur- W. 2<K>, approved by the House of Louis 

1 ‘hasMl in another pei%ou\ name, in oulu iu Nk uti Uuimilg, th Furls v. Walker, 

t<i Kiiistitutf a i/i it ui the shins, time I.. It., 11 App. (.’as. 20. 
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which the law does not permit. The following cases .show the folly 
of such an attempt : — T. being the holder of certain 20 1. shares, and ^ P.^ tlfln ' ,f *‘ 1 ' 
also of certain 2/. shares in the same company, instructed his broker Tofi.rr.anM 
to sell the latter. The broker sold the 20/. share**, and brought to J'f»r it. c>j. 1 
T. for execution deeds of transfer, in which blanks were left for the 
name of the transferee and the number and numbers of the shares. 

The deeds boro stamps high enough to carry the* 2(J/. shares, and 
were executed iu blank by T. The deeds were delivered in this con- 
dition, together with the certificates for tin* 20/. shares, which had 
been fraudulently obtained by the broker, to h»u<i jtth purchases, 
who filled up the blanks. Upon a bill filed by T., it was held by 
Wood, V.-CJ., and his decision was affirmed on appeal, that the deeds 
of transfer were void, and that he was entitled to the shares expressed 
to bo transferred thereby, and to have his name restored tu the 
register (h). Hut iu another case, in which a ladder of shares in r*jtufcs«w. 
a joint-stock company, was induced by 0., his broker, to entrust him 
with deeds of transfer signed by 8. in blmk, and O., having after- 
wards stolon from S. cortaiu share certificates, was enabled, by means 
of tlio blank transfers, to transfer to innocent purchasers for value Iho 
share certificates, and the names of the transferees wyrt* in due course 
entered on the register as shareholders instead of 8. : upon a rule by 
S., under the Joint-Stock Colnpauies Acts, to rectify the register, the 
Court of Common Pleas wero equally divided in opinion as to 
whether they should interfere or not, and the rule dropped (t). A 
similar application was afterwards made to the Court of Exchequer, 
who directed au action to he brought by S. against the company, in 
order that tho question might bo put on the record. An action was 
brought, and a vordict found for tho plaintiff, subject to a special 
case. But upon argument the Court of Exchequer also wore equally 
divided in opinion (n). Judgment, however, was given for the 
plaintiff, ami that judgment was ultimately uphold i if the Exchequer 
Chamber, though not without some diffurouco of opinion amongst the 
members of tho Court [jc). » 

It is in general the duty of the purchaser to tender tho deed of ^y 1 " v ^ k,,A 
transfer to the vendor for execution, as iu tho case of a sale of realty ; 
that is to say, the purchaser cannot bring an action against the latter, 
for a breach of contract, in not delivering or transferring the shares 


(s) Taylrr v. Umit Indian Peninsular 
li. Go., 2S L. J., L'h. 285, 709 ; 4 I)e U. & 
J. 559. See Catkin i v. Eaib.ni (Joiuitha 
II. Co., 1 Johns, k Henna. 213. 

(<) Ex parte Snail, 7 C'. It., N. S. 40u ; 
S. G., 80 L. J. , 0. P. 113, iJoe also Tapper 
v. Foulkes, ib. 231. • 

(u) Swan y. Earth British Australasian 


Co., 31 L. J., lSx. 425 ; 7 II. & N. 603. 
The judgments in this case, iu .ill throe 
Cumin, au* well woithr of pi ms.il, hut au* 
too*louj' for iusutiou ficus And sto ulai 
ShrojhJu’ic Cnion Huilintyi and Coital Co. 
v. The Quo n, L. L\, 7 II, L. 496, tmd 
p. Ill, pubt, 

(r) 32 L. J., Ex. 273 ; 3 H. L »\ 175. 
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4 - rmi^rn/ gtouid be a simple conveyance of the legal title, merely showing who 

— : is shareholder. And it is expressly provided by the statute, that the 

company is not bound to see to the execution of a trust ( h ). In such 
cases then there should ho a separate deed of transfer for each com- 
pany, and, if necessary, a separate declaration of trust. The necessity 
Cnpeiaiuiv.froith of this caution is, exemplified by the following case : — The holder of 
shares in a railway company, whose act incorporated the Companies 
Clauses Act, conveyed the shares, along with much other property, 
by a deed, not in the form given by tbo act, in consideration of 1 Os., 
and the natural lo%e and affection which he bore to his sister, to a 
trustee iu trust for her. It was held that this, though not a sale, was 
a transfer within the meaning of sect. 14, (and not a transmission 
within sects. 18, 19,) and, consequently, that the trustee was not 
entitled to be registered as holder of tho shares without delivering the 
deed to the secretary, to be kept by him as provided by sect. 15 (l ) ; 
and it lias been since laid down that it is essential to the legal efficacy 
of a transfer, that it should ho delivered to the secretary of the com- 
pany, to bo kept? by him in accordance with sect. 15 (m). It has 
however been decided that two or more persons possessed of shares 
may join, and by one deed transfer their interests to a purchaser ; and, 
in such a case, it is sufficient if the ad valorem stamp is attached, cal- 
culated on the consideration paid for the fvhole shares collectively (n). 
ortm"i«is aUlty Trustees arc personally liable to the company for calls (o), having, 
however, a right to an indemnity out of the trust fund as far as it 
will go ( p). 

Duds iu Hank. Deeds of transfer should never be executed by the vendor with 
blanks for either tho amount of shares or the name of the purchaser, 
as such deeds, though not recognized by tho Committee of the 
Loudon Stock Exchange (</), and void for most purposes (r), may 
yet, perhaps, iu the hands of a bond fide purchaser for value without 
notice, he held h be good by estoppel as against tho vendor, who 
may thus be cheated out of shares which he never intended to part 
will). $\*ooiiiing a tr, muter in blauk is in truth, as was said by 
Parke, R, in IUhhlnvhlte v. IP Mori no, an attempt to make a deed 
transferable and negotiable like a bill df exchange or exchequer bill, 


(/) S & a Vi< t I. 10, s. 20. 

(/) Cojiifinut v. A'uitfi Lawn'll Jl. Vo , fi 
K. X li. 277 . 

('«) -V«njny v. Mot nui, L. 14., S,'> Ch. 
D. .'!)s, pu Staling, j. t Siting ulso that 
this s\.is l In- i licet ut Ctquhtnd v. Kuith 
/Won II Co, alt by O'. A., \V. N. lor 
Dio. 10th, 1887. r 

(it) With v. llndi/e, 1 Excli. 193 ; 18 


must bo a piesonl intention to confer an 
intoie&t. Poncst v. Foirest, 31 L J., Ch, 
428. 

(n) MaU r. City of Cflnsi/ow Bank, L, R., 
4 App. Cas. 337 ; 10 L. T. 339. 

l/>) Cruse v. Paine, L. R., 4 Ch. 411 ; 
Hi mining v. Maddick, L. 11., 7 Ch, 395. 
(q) EuIp 87 of the Stock Exchange llules. 
(?•) Ihbblewhitc v. APMorine, 6 M. & 
" ITT nrn -'’""wo*) )>v flip House of Lords, 
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which the law does not permit. The following cases show tho folly 
of such an attempt : — T. being the holder of certain 20 1. shares, and 
also of certain 27. shares in the same company, instructed his broker 
to sell the latter. The broker sold the 20Z. shares, and brought to 
T. for execution deeds of transfer, in which blanks were loft for tho 
name of the transferee and the number and numbers of the shares. 
The deeds bore stamps high enough to carry tho 207. shares, and 
were executed in blank by T. The deeds were delivered in this con- 
dition, together with the certificates for tho 207. shares, which had 
been fraudulently obtained by the broker, to b»nd fide purchasers, 
who filled up tho blanks. Upon a bill filed by T., it was held by 
Wood, Y.-C., and his decision was affirmed on appeal, that the deeds 
of transfer were void, and that he was entitled to the shares expressed 
to be transferred therebj', and to have his name restored to the 
register (s). But in another case, in which S., a holder of shares in 
a joint-stock company, was induced by 0., his broker, to entrust him 
with deeds of transfer signed by S. in blank, and 0., having after- 
wards stolen from S. certain share certificates, was enabled, by means 
of the blank transfers, to transfer to innocent purchasers for value tho 
share certificates, and tho names of the transferees wgro in due course 
entered on the register as shareholders instead of S. : upon a rule by 
S„ under the Joint-Stock CuTnpanios Acts, to rectify the register, tbe 
Court of Common Pleas were equally divided in opinion as to 
whether they should interfere or not, and the rule dropped (f). A 
similar application was afterwards made to the Court of Exchequer, 
who directed an action to be brought by S. against tbe company, in 
order that tbe question might bo put on the record. An action was 
brought, and a verdict found for tbe plaintiff, subject to a special 
case. But upon argument the Court of Exchequer also were equally 
divided in opinion (it). Judgment, however, was given for the 
plaintiff, and that judgment was ultimately upheld iirthe Exchequer 
Chamber, though not without some difference of opinion amongst the 
members of tho Court (a 1 ). 

It is in general the duty of the purchaser to tender tbe deed of 
transfer to tho vendor for exociftion, as in the case of a sale of realty ; 
that is to say, the purchaser cannot bring an action against tho latter, 
for a breach of oontract, in not delivering or transferring tho .shares 


(a) Tayler v. Gtcat Indian Peninsular 
Jl. Co., 23 L J., Ch. 280, 709 ; 4 De U. & 
J. 559. Seo Cottaui r. Hastens Counties 
M. Co., 1 Johns. & Hemin. 2i3. 

(t) £x parte Swan, 7 0. B., N. S. 400 ; 
S. U., 30 L. J., 0. P. 113. See also Tapper 
v Vnulkes. ib. 214. « 


Co., 31 L, J„ Ex. 425; 7 II. & S’. 503. 
The judgments in this fuse, m all throe 
Court#, are well noitliy of peuis.il, but «ue 
too*longfor insertion here. And sec also 
Shropshire Union llailieays and Canal Co. 
v. The Queen, L. lb, 7 II, L, 490, and 
p. Ill, post. 

i..\ .1.4 t r u_ n»i» . on i. n i nr. 


Deeds of transfer 
m blank. 

Tai/lor v. Great 
Indian 1’enln. 
svlcr It. Co. 


1U putt Fivan. 


Tender of duul 
at transfer. 
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4. Tmnifer of 
Sharia, 


Refhialtotcei] 

shores. 


Re-tiuiisfii in 
CJ.su of luuil. 


without averring and proving Buch tender of the deed on his part (y). 
But by the custom of the Stock Exchange, and it is believed most 
other share-markets, it is the duty of the vendor to prepare the 
transfer deed and reclaim the amount of the stamps from the pur- 
chaser^). If the transfer requires tho assent of the directors to 
make it valid, it depends a good deal, if not entirely, on the usage 
of the Stock Exchange in which the shares were purchased, whether 
it is the duty of the vendor or of the purchaser to obtain such con- 
sent. In general, it would seem that there is no absolute undertaking 
on the part of the vendor to obtain it. He is responsible, indeed, for 
the genuineness and regularity of all documents delivered, and bound 
to execute a transfer ; but it is tho duty of the purchaser to execute 
and duly lodge such documents for verification and registration in 
the books of tho company, and to obtain a certificate of registration ; 
and it would therefore seem to be the purchaser’s duty, in the first 
instance, to endeavour to obtain the consent of the directors. At 
tho utmost, the vendor is only bound to obtain such consent after 
the purchaser has dono what is reasonable to obtain it in the usual 
course (a). 

An auctioneer who sells shares at a public auction without declar- 
ing the name of his principal, makes himself personally responsible 
for the fulfilment of the contract of sale ^6). 

If shares are sold and tho vendor prepares a deed of transfer, and 
demands the name of the transferee, which is refused, and the con- 
tract abandoned by the vendee, the vendor may sue the vendee for 
refusing to accept the shares ; and, although at the timo the deed of 
transfer was tendered there were calls unpaid, tho defendant cannot 
set up as an answer that tho plaintiffs wore not ready and willing to 
transfer the shares, because when the plaintiffs demanded the name 
of tho purchaser, they were in a condition, by paying the call, to 
make a valid transfer (c). 

If a vendee of shares has been induced to purchase them by means 
of faU* statements made bv tho vendors, as to material facts relating 
to (lie condition and prosperity of the company, equity will decree 
the re-payment of the purehasc-mofley with interest, and tho re- 
transfer of the shares to the fraudulent vendors (</). But if between 


(i/) Shinns v. lh Miilum, 1 Q, 1). 128 ; 
Jiimlhir v. Ill II, a li. 2i*l ; ltj J* ,1., 
C. I'. 18 : 10 .I up. iM'i, .V. (J. 

(0 rill* ulst) Sl'IH' Hi irb if f ]fi L. J., 
K\. iso ; 11 Jur. Dll. In Titi/lnr v. SI mil, 
SO I*, ,1., C. P. is;., lisr.thi- \ outlor, loins' 
anxious to get ini n|‘ hi-, shan-s, pienared 
ami i-xmiled ami tiuil'ivil tothi-pim-ho-ir 


lJufc sco .il-.it Lem (ui v. Lloyd, 11 L. .T., 
(,). B. Um: JTllk iiiimi v. L/m/if, 7 (J. 15. 
d.'i, in v hii-li cases, however, the contract 
was lint made on the Stock Exchange ; 
the diU'erenci* of these eases is further ex- 
plained in SI my v. Jin'll! II. 

(h) I’m ii'Si/ti v. Lmuouil. 4 U. B. G37 ; 
16 L. J., ('. P. 221. 


* T» *1 
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the making of the contract and the discovery of the fraud, the vendee 
receivo dividends or otherwise deal with the shares, ho could not 
treat the contract as void, but must bring an action on the deceit, 
and recover his real damage^). So if directors make false repre- 
sentations for the purpose of fictitiously enhancing the price of shares 
for their own benefit, and a purchaser is thereby deceived and in- 
duced to purchase shares greatly beyond their value, the transfer of 
the shares will bo set aside (/); and if a prospectus misrepresent 
material facts, so that a person reading it is thereby deceived into 
becoming an allottee of shares, and in consequence suffers loss, he 
may proceed against the diroctors who issued the prospectus. But 
the responsibility of tho directors does not follow’ the shares on their 
transfer from an allottee to his vendee, and the vendee cannot 
successfully proceed against the directors fur tho misrepresentation 
either at law or in equity, unless he can show sonic direct connection 
between them and himself in the communication of tho prospectus 
which influenced his conduct in becomiug a purchaser (fj). 

It may here bo remarked that the company aio t>ound to replace forged transfer, 
stock transferred by a forged transfer, as a forged deed is a mere 
nullity (h). m 

The transfer must bo executed by the transferee (/), and duly TJic renter of 
entered in the register of transfers in tho manner directed by the 
statute, inasmuch as the body of shareholders agree to carry on the 
undertaking under all tho provisions contained in the act of Parlia- 
ment. The Court of Exchequer in one case held that an informal 
transfer would not bind the company (/,■). But, in the same case, it 
was afterwards ruled in equity, aud that ruling was upheld in tho 
House of Lords, that as the transfer was made in tho usual manner 
by tho secretary of the company, and was subsequently adopted by 
the company as being regularly made, tho transaction was valid as 
between tho company and tho original transferor (l)~ 


-(e) Clarke v. Dickson, E. B, & E. 148 ; 
27 L. J., Q. B. 223. 

(/) Jhmies v. Pennell, 2 II. L. C. 62 2. 
See also Nicol's Case, 28 L. J., Ch. 25f ; 3 
Do Q. & J. 387, et cas. ib. cit. ; FroivtTs 
Case, 30 L. J., Ch. 322 ; Kisch v. Central 
It. Co, of Venezuela, 34 L. J., Ch. 515 ; 30 
L. J., Ch. 849 ; Kennedy y. Panama, die. 
Royal Mail Co., 38 L. .T„ <}. B. 260 ; lie 
Overend, Uurney it Co,, 30 L. J., Ch. 940 ; 
Mallows y. Frrnic, 3 L. R., Ch. 467 ; 30 
L. J., Ch. 207. 

(g) Peek v. Gurney, L. R , C II. L. "77. 
i/t) Taylor v. Midland R, Co., 29 L. J., 
Ch. 731 ; 31 L. J., Oh. 336 ; 8 II. L. L\ 
751. But where the secretary of a joint 

l 1 _ * — 11- XI.. i. . 4* .. m I 


against tho company for damages, it was 
held that ho was not entitled* to relief. 
Duncan v. Huntley, 2 Maun, k (fold. 30 ; 
2 Hall & Twdls. 78. -Ah to the right of 
the transferee whose name hus been regis- 
tered and erased to call on the company 
for compensation, see Re Hulun and San 
Francisco R. Co., 37 L. J., Q. 1J. 176. 

(/) Re Imperial Mimtniilt Credit Asso- 
ciation, 36 L. J., Ch. 108. 

(k) fioranqutt v. Shortridyt , 4 Exeh. 
699 ; 20 L. J., Et. 27. 

(7) Shorlrulye v. Rwainqurt, lO.Tuv. 910; 
]J3 Bciiv. 84; »S". C. in the House of Lords, 
nomine Baryntf Y. Short ridge, 5 II. LC. 
297 ; and see lie parte Strafford, 22 I* J., 

r\u iiw . is r..-n I"-, tui. I ...1 tU T n.i. 
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4. Transfer of 
sham. 


Registration of 
transfers. 


Restriction upon 
transfers until 
calls paid. 

C. C. Act, 8. 10. 


Kcglei t of trans. 
few to register, 


The deed of transfer must be delivered to the secretary of the 
company, who enters a memorial thereof in the “Register of 
Transfers/’ and delivers to the purchaser a new certificate, or indorses 
a memorandum of the transfer on the old one (m). Until a transfer 
has been thus delivered, the vendor continues liable for all calls, and 
the purchaser is not entitled to receive profits, or to vote : (8 & 9 
Yict. c. 16,8. 15, post, vol. II.) 

No shareholder may transfer any share after any call shall have 
been made in respect thereof until he has paid such call, or until he 
lias paid all calls far the time being due (n) on every share held by 
him : (Sect. 16.) The meaning of this section, which applies only 
to shares subject to calls, and not to paid-up shares or consolidated 
stock (o), is, that during the time that the calls remain unpaid, the 
right to transfer the shares is taken away, and the deed of transfer 
is void as against the company, though valid as between the parties, 
so that the company may refuse to register such a transfer, although 
the calls have been subsequently paid up(p). In such a case it 
would be necessary to re-execute the deed of transfer, before the 
company can he compelled to register it (}). A. different question 
would, however, jirisc, if the deed had been delivered as an escrow, 
to take effect upon payment of the calls by the transferor (r). 

But the section is foj the protection of the company, and not of its 
creditors, and if the directors assent to a transfer on which calls are 
due, the transferor cannot be placed on the list of contributories (s). 

If shares are sold, and the transfer Bigued by the vendor, but the 
vendee neglects to register it, so that tho company are entitled to 
demand payment of calls made subsequently to the sale from tho 
vendor, whoso name remains on the register, an action for specific 
performance of the contract may he maintained by the vendor to 
compel the vendee to register tho transfer and pay the calls (t). The 


f m ) jniliinsuii v. Lloyd, 7 Q. I). *27; 9 
•liir. IW.S. U would wi’jii that (.iiiiipanies 
haw im t* "lit, except jk ihaps in cases of 
fingeiy or ii,unl, in eanci 1 an entry aud 
remove a liewm’s name fimn the legistir. 
J Ian' v. L, tiwl N. //'. A*. Co., SO I.. J M 
Cli. bil, n. ; 2 .Mins, A llcuini. Sli ; HVmf 
v. South AW, i’ii 11. Co., 2 y L. J., y. B, 
177. 

(»1 .Si e S2 L. J., (1i. 037 ; an.l A’, v. 
Inn s a/ Court Jhtii ho., 32 L. .7., O. B, 
309. 

(<0 Ifubhi’iVii v. Mu nr hi ilt r, HufTulJ 
ton/ Liumlnihire Jl. Co, 30 L. .1., y. H, 
33, 1»S s L. H. 2 «). Vi. 471, (Ev k. 
Cli. ). 

ll. v. Il'utij, 17 Q li. 01.7. 

(t/j It is, huwivir. \ cry quest ion.ible 
whether a flesh deed would not lie ueeis- 


ttml Jlriijlihii Jl. Co. v. Fuirrlouyh, 2 M. 
A G. 07 1. 

(r) Hull v. Norfolk Estuary Co., 16 

Jur. 149 ; 21 L. J., 1). 17. 94. A transfer 
made when the name of the vendee is left 
in blank is void. Jlut the Quires do not 
remain m the “order and disposition” of 
tho transferor. Morris v. Canaan, 31 L. 
J., Cli. 123. * 

(s) fit #n Iloi/lule R. Co., L. B., 9 Cli. 
237 ; 43 L. J., Oh. 529 ; 30 L. T. 213; 22 
W. It. 443. 

( f ) Skint' v. Fi'ikrr, 2 De G. & S. 11 ; 
12 Jur. 15 2; 5 J>o (}., II. & G. 590 ; 
Il'yuiK v. 1‘rirf, 3 Do G. & S. 311 ; 13 
Jur. 295. It is said in this ease that shares 
are sometimes sold on the Stock Exchange, 
on the terms that tho purchaser shall give 
a guarantee of fegistratiou ; but Bruce. 
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principle is, that when shares are sold, it must be taken to be part of 
the contract, that the vendor should be indemnified by the purchaser 
from all liability in respect of subsequent calls made on the shares (it). 

A stock-jobber is liable, if his nominee had no legal capacity to accept 
the shares purchased, to indemnify the vendor against calls, although 
the time limited by the rules of the Stock Exchange for approval or 
rejection of the name of the ultimate purchaser has been allowed to 
go by without objection (^). 

So where certain railway shares were sold by auction, and the pur- 
chaser paid his purchase-money, but did not take a transfer of the 
shares, and then sold to a third party, who refused to register himself 
os owner of the shares, and calls were made on the shares, which 
were left unpaid ; it was held, that the original vendor was entitled to 
a decree for specific performance, against the original purchaser (»/). 

If, through the neglect of the purchaser of shares to register them, 
the vendor is compellod to pay calls, he cannot recover the money 
back as money paid to the defendant’s use (r) ; but ho may maintain 
an action against the purchaser upon his implied promise to indemnify 
the vendor (a). 

If the company, without cause, refuse to register shares and deliver Rrfimi of » 
now certificates after the deed of transfer has been scut to the secretary, 
such a breach of duty would entitle the transferee to sustain an action 
for damages against the company (b) ; and lie might also obtain a 
mandamus— peremptory in the first instance, if there were no issues 
of fact to be tried — commanding the company to register the 
transfer (c). Moreover, Jit is clearly a wrongful act, for which an 


stipulation made no difference. Seo nlso 
llawkins y. Malthj, 37 L. J., Ch, 58 i 
L. R., 4 Eq. 572 ; Erams v. Wood , 37 
L. J., Ch. 159; Paint v. Hutchinson , 30 
L. J., Ch. 169 ; 37 L. J., Ch. 485 ; L. 11, 

3 Ch. 388 ; Hodtjkinson v. Kelly, 16 W. 
B. 1078 ; Coles v. Prisfoice, L. R., 6 Eq. 
149. 

{») Jacques v. Chambers, 4 Railw. Cas. 
502, per Bruce, V.-C. 

(ac) Nickalls v. Merry, L. R., 7 II, L 
530. And see that case and tho docisidus 
there cited, generally, os to tho liability of 
different parties where shares aro sold 
on tho Stock Exchange, and os to tho 
effect of tho rules of tho Stock Ex« 
change. 

(y) Shaw v. Fisher, nbi supra. 

(i) Saylcs v. Plane, 6 Railw. Cub. 79 ; 
10 L J., Q. B. 19 ; 14 (}. B. 205. 

(ff) Walker v. Bartlelt, 18 C. IJ. 845. 

[h) A declaration against tho East India 
Company, for refusing to transfer stock, 
was held insufficient, because it was not 
alleged that the name of ttya transferee was 

l ipnoavi4-/'ii3 4- ■% *!•» *'■ 1 J 1 1 * 


tho proposal to transfer. Gregory v. East 
India Co., 7 Q. B. 199. Seo also Wilkin- 
son y. A wjl o-Vnl iforninn Gold Mininy Co., 
18 Q. B. 728 ; Stewart y. Same Co., 18 
Q. B. 736. 

(c) JL y. Ut nerttl Cemetery Co., C E. & 
B. 415 ; Copeland r. North Eastern 11. Co., 

6 E. & B. 277 ; Norris y. Irish Land Co., 

8 E. & B. 512 ; 27 L. ,T., <}. 11. 115 ; 
Ward y. South Eastern 11. Co., 29 L J., 

Q. B. 177. Seo also 11. v. Worcester Canal 
Vo,, 1 M, k R. 529 ; 11. v. Liverpool and 
Newcastle li, Co., 21 L. .1., Q. B. 281; 16 
Jnr. 949. In R. v. Midlaiul Counties and 
Shannon It. Co., 9 1.. T. 151 ; 15 Ir. 0. L. 

R. 520, tho Court of Queen's Bench in 
Ireland, on the application of the trans- 
fer) r, granted a mandamus to register a 
transfer of shares to a pauper, though tho 
consideration was n mere fiction, anti tho 
transfer was inndo to get rid of liability, 
buf was not subject to any scent trust for 
the benefit of the transferor. But in R. 
v. Same Co., 0 L. T. 155; 15 Ir. ('. L. 
K. 514, the same Court refused, on the 
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4 . Transfer oJ 
fulums. 


Married woman. 


action for damages may be sustained, if, in consequence of the refusal 
of the company to register a transfer, calls are not paid } and the 
company thereupon proceed to declare the shares forfeited, and after- 
wards sell them (r/). 

At common law the shares of an unmarried woman became the 
property of her husband upon her marriage, and shares coming to a 
married woman during marriage vested in him, but the Married 
Women’s Property Act, 1882, 45 & 46 Viet. c. 75, repealing, but re- 
enacting with considerable amendments, the Married Women’s Pro- 
perty Act, 1870 (e) # bas entirely altered the law. The' Act of 1882, 
after providing that a married woman is to be capable of holding 
property as if she were unmarried, and that property belonging or 
coming to her after the commencement of the Act (lBt Jan. 1883) is 
lo be held by her as if she were unmarried, deals with stock and 
shares as follows : — 

By s. 6 stock and shares which at the commencement of the Act 
(1st Jan. 1883) were standing in the sole name of a married woman 
are to bo “deemed, unless and until the contrary be shown, to he the 
separate property of such married woman,” and the fact that such 
stock or shares stand in the sole name of a married woman, “ shall be 
sufficient primft facie evidence that she is beneficially entitled 
thereto for her separate use, so as to atfthorizo and empower her to 
receive or transfer tlioVimo, and to receive the dividends, &c., without 
the concurrence of her husband.” 

By sect. 7 stocks ami shares transferred m or into the sole name of 
a married woman shall, until the contrary be shown, be deemed to be 
her separate property, but it is expressly provided that no joint stock 
company shall be compelled to admit a married woman to hold stock 
or shaies " to which any liability may be incident ” contrary to any 
act of Parliament regulating tlie company. 

By seels. 8 and 0 stock and shares standing in the names of a 
married woman and other persons arc to bo deemed her separate 
property so far as lier own title goes, and her husband need not join 
in the transfer of such stock or share's. 

By sect. 10, if a wife buy htoek er shares with her husband’s 
money but without his consent, a judge, either of the High Court or 
of a Comity Court, may order such shares or stock to, be re-transferred 
to the husband. 


mandamus to refill er a tunsfix in an 
infant, as lip might .liteiwuid* it piuliit*' 
tin in. 

(«) Catthpoh v. . imbut/td H. <'n , 1 
II. Ac 15. Ill ; anil hm JVilknum v. .tiit/fo- 
Cabjonmn Hold Co., IS <A. 15. 723 ; 21 


I, .1, Q. 15. 327; Coder'll v. Van Lie- 
turn's Land Co., IS C. 11. 451. 

( ) For mandamus to diiectors under 
this act to investigate title of mariicd 
woman, see if. v. Carnatic 11. Co.. L. E.< 
8 0. 11. 209. • 
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The register of transfers may be closed for a certain number of 
days before each ordinary mooting, and any transfer made whilst the 
register is so closed as between the company and the transferee, is 
considered as made subsequently to the ordinary meeting : {8 & 9 
Viet. c. 16, s. 17.) 

If a share becomes transmitted by death or bankruptcy (/), or by Tianqmhstonnf 
other similar means, tlio directors may require the transmission to be a c ^ 18i 
authenticated by a declaration in writing, which must be left with 
the secretary, who thereupon enters the names of the persons 
entitled in the register of shareholders. Until a transmission be so 
authenticated no person entitled can share in the profits or vote : 

(Sect. 18.) An extract of tho probate or letters of administration, 
must be produced to the secretary, when shares are transmitted by 
marriage or death : (Sect. 19.) 

The company are not bound to sec to the execution of any trust shairqqnbjiet 
to which shores may be subject; and receipts for money, given by t " tlu ' ,t ‘ 
tho person in whose name any share stands in the hooks, are a 
sufficient discharge to the company : (Sect. 20.) Tffis does not pre- 
vent tho completion of an equitable mortgage (by deposit of shares) 
by notice to tho company, so as to be valid as against the assignees 
in bankruptcy of tho mortgagor claiming the shares under tho 
reputed ownership clauso of*the Bankrupt Act ((f). It seems that a 
mortgagee of shaves should givo notice of hff incumbrance to the 
company, otherwise he may lose his lien (h). Shareholders cannot 
get rid of their liability to pay calls, except in tho mode pointed out 
ill the statute, even in cases where they hold the shares under a trust 
for the company (/). And if directors accept an informal surrender 
of shaves upon an agreement that the surrenderee shall not be 
required to pay any further calls, a Court of Equity would probably 
graut an injunction to restrain an action to recover calls brought 
against other shareholders (/•). It is tho duty of a person receiving 
certificates as an equitable mortgagee of railway stock, to inquire 
what is the real position of the mortgagor, for if the mortgagor turn 
out to be trustee for another, the equitable mortgagee will bo unable 
to enforce his claim in opposition to tho original cestui que trust. 

This was decided by the House of Lords in tfhropriiii'e U nioih B. Co. 


• 

(/) As to whon shares remain in tho 
omlcr and disposition of a bankrupt, seo 
Thompson v. Sprint, 11 L. J., Cli. 453 ; 
Jie parts Boulton, 26 L. J,, Hank. 45 ; 1 
J)e 0. & J. 1UG ; Ee parte Shwart , 31 L. J., 
11 ink. 6. It lias been hold, that after tho 
execution of a transfer in blank, shares 
were not in tho order and disposition of 
the transferor. Morris v. Cannan, 31 L. 


(q) /> pa rtf Strwarf, 31 L. J., Bank. 6. 
(A) Gumnumj v. Tnsiutt, 2 Y. & Coll. 
4 IS ; Et part) Waithman, 1 Mont. & A 
36 1 : Mai tin v. Nttftprirk, 9 Bear. 333. 

(,) I'm Jon v. I fra ml Valla' r Duel' Vo., 
ll*Snu. 327 ; »V. C 2 Ruhr. Cis 330. 

(k) Playfair v. Birmingham , Bristol 
and Thames Junction R. Co., 1 ltailw, 
Cds. 610 . 
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v. The Queen (I), in which a director had mortgaged as his own cer- 
tain shares which he held in trust for the company. No transfer 
had been executed, and the company had no notice of the trans- 
action, and when, upon the death of the mortgagee, his widow and 
executrix obtained a transfer from the director, the House had 
no hesitation in refusing a mandamus to register the widow as 
transferee. 

If a tenant for life pay calls out of his own pocket, the money 
advanced is of the nature of salvage money, and may he raised by a 
sale of the shares and repaid, either to himself in his lifetime, or to 
his executors at his death (m). 


5. "Forfeiture of Shares. 

The Companies Clauses Act enacts, that, if any shareholder fail to 
pay any call payable by him, the directors may, if the call is not paid 
within two months after it becomes due, declare the share forfeited ; 
and that whether the company have sued for the call or not : (8 & 9 
Viet. c. 1G, s. 29,*Vol. II.) But before a share ban bo declared to be 
forfeited, the directors must give twe»ty-one days’ notice to the 
shareholder, such notice to be sent as is prescribed in the act (n) : 
(Sect 30.) Nor docs the declaration of forfeiture take effect until 
it has been confirmed at a general meeting of the company ; and 
such general meeting may direct the forfeited share to be sold, or 
otherwise disposed of (o) : (Sect. 31.) Forfeited shares may be sold 
by public auction or private contract : (Sect. 32.) A good title to 
the purchaser of a forfeited share may be made in the manner 
prescribed in tlie act: (Sect. 33.) The company may not sell 
more shares belonging to a defaulter than are sufficient to pay the 
calls duo and interest and expenses ; and the overplus, if any, must 
bo paid to the defaulter: (Sect. 34.) And if the calls, &c., are 
paid by the defaulter before sale, the share reverts to him : 
(Sect. 35.) 


(1) L. R„ 7 It. Tji 4% ; 32 L. T. 253, 
mu sin" thr decision of the Exolieqiur 
( 'lumber, L. 1!., 8 Q P> 415 ; and .ilium- 
ini' tli.it of tin ()ineu\ llomli, il». 420. 

(»i) ToJd v. Moorhou’r, L. It., 10 Kq. 
CO j 32 7.. T. S. 

(«) When equity will not ti-licre a slinie- 
holilcr uliove sluiips li ive bu it foift it^d 
for ^ non-pis liu nt nf rails, ill though thr 
omission to |wy thr calls aio<r finni art i- 
duntal eireumstduecs, see Spuria v. Lircr- 

If'-.. in ir„ ,ns 1 


ncolhmh If v. Jltiwson, 0 Jur. 311 ; Stcwmi 
v. A lUib-Cal ifornmn f ‘(Johl Co., 21 L. J., 
Q. 1! .103 ; 18 Q. R 7JC. 

(«») It Mould seem that no further notiro 
need ho givin to the slmieliolder. Er parte 
Kiwfhf , SC L J., Cli. 317. And it Mould 
also seem that the name of the shareholder 
in til not he removed from the register. 
Ur Tavistock Iron Works, 30 L. J., Cli. 
016 ; and see ibid, as to M.iivcr of for- 
feiture. 
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It is to be observed, that, by tlie express words (p) of the 29th 
section the share may be forfeited, although an action has been 
brought to recover the calk The remedy is therefore cumulative; 
and it is no answer to an notion for calls, that the shares have been 
forfeited and sold before the action u;e* In ought {<]). Neither is it 
an uuswer that, after action brought the shares were forfeited and 
cancelled, and that the company, under the provisions of the special 
act, had issued new shares, in lieu of those which wero cauculled. 
But in either of the above-mentioned eases the party sued is entitled 
on motion, to the benefit of* the side of the shares, *or the value of the 
new shares, in satisfaction j >»■<> U into of the debt due for calls; and 
on payment of the residue of the debt and costs, the Court will stay 
the proceedings (cj. 

As to collusive forfeiture of shares, the cases in the note («) may 
be consulted with advantage. 

By the Companies Clauses Act, 1SU3 [t), power is given to every 
company incorporated either before or after 2Nth July, 1803, which 
has obtained a special act incorporating Bait 1. of*the Companies 
Clauses Act, 1803, to cancel forfeited shares if they cannot be sold 
for enough to juty ai reals of calls, interest and ex pi Uses; but the can- 
cellation does not affect the liability of the last registered holder to 
pay arrears of culls, interest dud expenses ; (Seel. G.) 


G. Tronic in Waives awl Scrip on the Stud' Exchange. 

There were few transactions in railway shares upon the Stock 
Exchange prior to the year 18*24. The first ([notation of this species 
of property occurs in the list published in that year, whore an entry 
appears under the bead of “Iron Hallways.” At that time there 
wore very few railway shares in the market. A daily 3 J rieo List of 
Shares is now published in Loudon, with the sanction of the 
Committee of the London Stock Exchange. The members of 
the Stock Exchange consist of brokers, arid dealers or jobbers. 
The London Brokers’ Belief Ad, 1884, has done away with the 
necessity of the admission of London brokers by the Court of 
Aldermen. The# province of the broker is limited to the trans- 
it) If lliis provision li.nl noi 1 mh*ij in- sailor 8/at'h'd'i. Co r, 1)7 L. J., ( h. 5, Si ‘JO. 
mod, it sunns tlwl Imlli icmcilns multi (rl hujlh i. Uhk' \mfhnn li. Co. on 
not liaic Ihou n’soiUil to. 8u Uilt s v. Houm »l I.unl*>), j>u Liml M. UiuiaiiN, 
JJttft, :> B*. IS; Is L. J., Bv. ,"3. H» Jur. Ml5. 

(f/| flrutl Xvii/tt ni 11. Co. v. Kimulu, (*) llrofkt tkm Cum , HI Ifair. Stio : 
1 KviL 117; 19 L.I., K\. U; li Uaihv. 131 LJ., Cli. Si.l; Lmi llcliti'ri ii\ C t<, ,:u 
Cos. ft ; 7 I>. li I.. ll»7. As to v. hot lit r Ij. .1 , < ’ll. ."03 ; Hhmhuju 's < \t , , 35 L. J,, 
tin 1 lonipiiny woulil lio iiititlul lu/W*/W l'h. 21W. 

in i iiit/i •«! i »i ii i i - * 


Tin* romisty i , 
rum'itttdi. 


C 111! 1 11 it I < >11 »f 
full, it li 111'*. 


It. 1h «Kt 
1 1 htn jf. 


llistinj nf Oiare 
ti in. 1 . 1 min on 
till* Still lv l.v- 
ill ill ,s. 
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VuteJJf 4 action of business for bis principals. He purchases and sells public 
’ securities and shares, for persons desirous to possess or dispose of 
them. The dealer or jobber acts as an intermediate party between 
the broker who buys, and the broker who sells (it) ; and the advan- 
tage he derives is a small difference of price between the two trans- 
actions. When a broker has received an order from his principal, he 
applies to a jobber, who, being always aware of the prices of shares, 
enters into a contract with the broker to buy or sell the shares, as 
the case may be, at the market price (as). 

SSStw‘“ ni1 There are, aboutovery fortnight, certain account days, called settling 
days, when bargains made between buyers and sellers of shares, on 
the Stock Exchange, are adjusted. Sometimes, instead of transferring 
the shares, and closing the account on the settling day, the shares 
are carried on to a future day, on such terms as the parties may agree 
upon. This is called a continuation. 

bmv farvoili' These transactions are sometimes mere wagers, and it is necessary 
iu> wagm. to consider the effect of the 18th section of the 8 & 9 Viet. c. 109, 

which enacts 


“ That all contracts or agreements, whether by parol or in writing, by way of 
gaming or wagering, shall he null and void, and that no suit shall be brought or 
• maintained in anjrCourfc of Law or Equity, for recovering any sum of money or 

valuable thing alleged to be won upon any wager.” 


(Vntr.ifts io- 
L dm.; tu -li in', 
■m 

tin mil -■ nl tin 
Muck IaiIuui'i 


It has been held that? this section applies to transactions relating to 
tlie purchase and sale of shares for the account, when neither of the 
contracting parties contemplate a bond fide purchase or sale of the 
shares (y ) ; but this was in a case between two principals, and it is 
settled by Thacker v. Hardy (o), that a broker who has made such 
purely speculative contracts for his principal may recover commission 
upon them and also an indemnity against the personal liability in- 
curred (c) ; much more, then, as was previously decided, if he has 
actually paid tjic “ differences/’ may he recover the amount (a). 

The time fixed for the completion of an executory contract, for the 
sale and purchase of shares, is in most cases liable to be controlled, 
regulated aiul altered by the usage of the Stock Exchange. If par- 
ticular days are set apart by the usage of tlie stock market, for the 
settlement of accounts between brokers, and between brokers and 
their customers, and for the delivery and transfer of shares that have 
been agreed to bo bought and sold in the intervening period, all con- 


(w) Ki'wrun llio Stink Exchange*, 22, 
22»: Pali (soil im the Stock Ihceliinm* 
27. 12 

( i Umtw. 2 P, & P. Jst. 

(i/ 'i'h ai uni v. Jlltim , til I,. ,1 1*. 

4i» ; 11 l‘. li. f, 

( ) I- H., I < 4 >. 15. i>. 48 L. J., 

<.>. D. 


(a) Jestiopp v. Lutwijdic, 10 Exch. 014 ; 
Knii/Jit v. Fitch, 15 0. B. 5G6 ; JloNcwanie 
v. ttilUny, 33 L. J., C. P. 55. A broker 
liny recover a dilferouee arising on a 
sale of a prospective railway dividend. 
J laden v. Gibbon , 33 L. T. 502, affirming 
decision below* 32 L. T. 229. 
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tracts for the sale and purchase of shares, to be completed on a par- 
ticular day, will bo deemed to be made for the next settling day that 
will arrive after the time so appointed (h). But when no time is 
specified for the completion of the contract, the printed rules and cus- 
toms of the Stock Exchange are admissible in evidence to show wliat 
is a reasonable time, under all the circumstances of the case, for the 
fulfilment of the bargain, by the execution, on the part of the 
vendor, of the deed of transfer of tlm shares, and the payment on the 
part of the purchaser, of the purchase-money (<•). 

If, therefore, there is, at a particular place, an established usage in 
the manner of dealing and makiug contracts, a person who is em- 
ployed to deal or make a contract there, has an implied authority to 
act in the usual course. Thus, whore the defendant authorized the 
plaintiff, a broker, to sell for him twenty railway scrip shares, and the 
plaintiff sold them to C., another broker, hut the scrip shares not 
being delivered on the day, (J. bought twenty other scrip shares at 
tin 4 market price, and claimed the difference between the contract 
and the market price, and the plaint iff paid him th« difference, auil 
afterwards brought an action against the defendant to recover this 
sum : and it being proved to bo the usage amongst brokers at that 
market to be responsible to each other upon these contracts, and 
also that the defendant was cognizant of this usage (d), it was ruled 
that the plaintiff was entitled to recover (c). •But a principal is not 
hound if the broker exceed his authority (/), and when bonnd is only 
hound by such rules of the Stock Exchange as are in force at the 
time of the employment of the broker ((f). 

If, therefore, a sharebroker has been compelled, by the custom of 
the Stock Exchange, to pay money 011 account of his principal, he 
has a remedy over against the latter (/»). But he can maintain such 
an action in those cases only, where he has paid mouoy in discharge 
of some liability, which lie bos properly incurred in Jlie regular dis* 
charge of his duty as a broker (/). And where a broker, in behalf 
of his principal, purchased shares, which were liable to a call, it was 
held to be the duty of the principal to supply the broker with "money 
to meet the call (/■). Again* where a broker gave his principal's 


(h) Fhhhr v. Marshall, 13 IT. A V. 
735; Mortnmr v. M*Culhin, 0 M. 4, IV. 

r»a. 

(r) Mura rl v. Caul it, 8 M. As W. 1(10. 

(d) Tins f,ut seems to l»i> iiinna1eii.il. 
Chilli v, Morin/, 8 T. It. OKI ; , Sutton v. 
Tathnm , 10 A. As H. 27. 

if) Jittyllih v. Uiitfirimlh, 1 
421. 

(/) Ham . v. Firm/, l II. X (\ 511. 

(</) Wcilra/ip v. Solomon, 8 (’. 15. 313. 
(h) Pollock v. Utii'il, % i2 13. II. 771; 


17 L .1., (j. 13., 1331 ; Utnile/i v. Will ins, 
7 13. MW ; IS 1* , 1 ., (\ I’. 273 ; Taylor 

v. Sinnj, 20 U .1., ('. I'. 183, 2S7 ; 2 0. U., 
N. ,8. 173; Chapman Slnpliuil, White- 
head Iiod, 3(5 I/. .)., <’ I*. 113 ; Under- 
man Siam, 30 L J., V. in' 4 . 

(0 noitlhn Jltll, !3 ('. 13. 281 ; 16 
l. r. is. 

(/.) M- Punt v. Wood,, II Q. 13. 13; 
17 Ii. J„ If. 13. 20(3 ; and wf Uayleij v. 
Will, Ini, 7 13. fihtl ; 18 I- J., (5. I*. 273. 

"When tlio tnArr j, entitled to recover 


Rmcdlis of 
broktos niwm.t 

thru iniiici)hils. 


t •> 
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name on the settling day and paid, but the principal refused to sign 
the transfer, saying he did not want the shares in his name, specific 
performance was granted in equity at the suit of the vendors, who 
were dealers, notwithstanding that the company was being wound up ; 
and a direction for indemnity added to the decree (l). 

A broker employed to buy or sell shares or scrip of a railway 
company, does not thereby undertake to procure them absolutely 
and at all events, but only to use due and reasonable diligence to 
endeavour to do so (m). And if he buy what is ordinarily bought 
and sold in the st&ck market as shares, ho has fulfilled his com- 
mission, and cannot be made responsible for the fraud or misconduct 
of parties who may have issued the shares without authority. 
There is no warranty on his part, that the article which passes 
through his hauds is anything more than what it purports on the 
face of it to he, and what it is generally understood to be in the 
market (n). 

So where the directors of a railway, called " The Kentish Coast 
Railway Gompaify,” having resolved not to issue scrip, some of the 
members, without their knowledge, issued scrip, signed by the secre- 
tary, from the office of the company ; this scrip found its way into 
tho share market, and was sold at a premium. The plaintiff em- 
ployed his broker to buy some “ Kentish *(joast Railway Scrip and 
the broker applied to file defendant, who sold hitn some of the above 
scrip. In an action to recover tho price paid to the defendant, as 
having sold a spurious article, it was decided, that the question for 
the jury was, whether tho plaintiff intended to buy, and the defendant 
to sell, that which was current in the market, as Kentish Coast 
Railway scrip or the real scrip of that company (o). 

By tho (iOtli section of the Stamp Act, 1870, the duty on a 
contract note for the sale or purchase of railway stock or shares to 
the amount of 5 1. or upwards is one penny ; and such duty may be 
denoted by an adhesive stamp, which is to he cancelled by the person 
by whopi the note is first executed. And no charge can be recovered 


fiotn his primip.il sums paid by him for 
tli posits, oltir Iua in# tlulivuui an in- 
urtioit .leisniii!, omitting sui’h p.nmcn(s, 
hu> JknL \. Lloyd, 12 <}. II 311; 17 
L. J i <?. li. 217. Sic also Too iv» od y, 
i 'non h/, an i, j., (’. i>. no], 

(t\ I'o ih v. IJiift hiitviii, *’.ti 1,. ,] , (’ll. 
1M; .17 l. .1., <’h. 185 ; Jhh/iil'iii vui a. 
Hi Hi/, L. I! , i! F.|. Hit) J 37 L ,1 , I’ll. 
S.I7. At to ululhii the m wW < until 
m mil un spoiiln p. itouuuiee .o' dust a 
>uli ]iuii tu-ii, s( i Jlair’ i,f> v. Mitlfbii, ^ 7 
L .1 . (’ll. fis 

^ t/o\ r/hl or v .1 lord all , 15 M. & W. 
"'»•>. Su* also Tin mu \. J1 Von, 5 AI. & 
(i. 155. 


(n) Aililisou on Contracts, 5th ed. 191. 
Huff if a broker sell stock, sliures or de- 
lmi hill’s for an undisclosed principal, and 
sis'll tho sold note, he is responsible for any 
loss sustained by tty purchaser through 
tlie luiul of the undisclosed principal, 
nltliuugh the purchaser knew that he was 
(haling with a broker. Ilaml Exchange 
Jiiwnnu i* Co. v. Moore, 11 W. E. 592; 8 
L. T. 212 (i?. }).). 

(o) Lama I v. Meath, 15 M. &W. 487; 
1 It dlw Cas. 302. Wee also Jones v. 
Hoirinnun, l (J. It. 235 ; Milchel! v. New- 
hill, 15 M. iV W. 308 ; Midland Great 
lVrAra 11. Co+v. Gordon, 10 M. & "VV. 
bi»8. 
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for brokerage, commission or agency with reference to the sale or 
purchase of any stock or marketable security of the value of -If. or 
upwards mentioned or referred to in any emit rod note, unless such 
note is duly stamped ( p). 

Aud by the 2'>th section of the «ame act,— 

“An instrument tlimlnty upon which is required or ]K*nnitto(l liy law to bo 
demited by ail adhesive Mump is nut to lie deemed duty stuuped with alt niihc<iic 
stamp, unit sh the person rupiiied hy law to rjneel mu !i .ullii-siu -faiup t.iint It 
the Ha mo by writing t*u or acinsi the stamp It is mono ««• initials, m- tie luiue or 
initials of his firm, together with the tine d.itewf his m w lit ire', so that the -lamp 
limy lie elfeet tully c.uieellid and remleied iina?kib]c of lujin; ns,il for any other 
instrument, or unless it is othmiise proud that the stamp appearing on the 
instrumont wiiiiitlived thereto at the pvnpt-r time.** 


We lift vo already seen that the tiuudt r of shares mud be made in 
accordance with the directions contained in the ( 1 oinpauies ( 'lames 
Act; and that by analogy with the rule as to the conveyance of real 
property, i* U the duty of the pincha-ir of diau-s to prepare the 
nece-sary trau'fcr and to incur the expctiM 1 of the stamps, unless 
indeed it appears by the terms of thu contract, or the usage of 
the nnuki I, that the siller is to piepare and pa) for the tiaieiV riy). 
Hut it is clearly I he duty of the seller to give the purchaser the 
means of placing his # nnme on Ihe register: and *if, through the 
default of the funner, the shares cannot be vegHeivd in the pur- 
chaser's name, an action will lie against the wombs* (r). But if, by 
tho terms of the contract, thu purchaser is bound to pay a call on the 
shares, made before thu sale, then the broker of tbo purchaser may 
pay tho amount of tho call to the broker of tho seller, to enable the 
latter to make tho transfer ; and au action will Ho against the pur- 
chaser, at the suit of bis owu broker, to recover the money so paid on 
Ilia account (a). 

Tho usage of the Stock Exchange is, that in transactions between 
members of it there is au implied understanding that on the purchase 
of stock or shares the buying jobber shall he at liberty by a given 
day, called the “ name day,” to substitute another person as buyer, 
and so relievo himself from further liability on the contract* as to 
tho payment of calls, provided.thal such substituted person be one 
to whom tho original seller cannot reasonably object, aud that such 


01.ll Mill 111, 
lit 'IIU to 111 
tl III li t lit 

on .. 


I'.Uiod Mn‘ 1 , 
U ,i li in 


« 

(p) 33 & 31 Viet. c. 07, s. 09. Kurin in’ 
nobswpn* iouiH'ily lu-lil not to m-ijuiii' a 
bUm 2 », not liciiigiigHH nn-iit-. bi-twi-i'ii party 
uuil puty. Tii mk ui \ \. Snrvni, 9 li. U C. 
704. Iu Kiin /lit v. I'm hr, lit M. X W. 
lilt, it was lu-lil thatau .114111 iiomiI Utwii-n 
tlic plamtill auiL tlu- it ii miaiil loi tin 1 silt- 
ol railway M-np iii|iiuul all ,ii<iu*im lit 
stamp. siuli siii > not Ik in i; “yim!-,, wan , 
or nuK-hainlut) 1 witliiu lift 1 m inptiou 111 


tin* Stamp A«*l, 33 I loo. 3, i‘. l'l, Si In tl, 
i’ait I., tit. “ A»ivi nn-iit." 

p/) ah jiln /is v. lh Mu! nut, 1 IJ. 15. lit!; 
Hun Ihii v. Hill, A C. li. list; ll> L. J,, 
C. I*. IS. 

(£1 II tH In '•«n v. Lhii/il, 7 T>. -7 ; 

Hit nit //ii sill, ‘is L «i., f i. 15. -79 ; lltl 
1. ,1., <>. li. 115. 

is) Hot li 11 II ill in , 7 * 1 !• Sol; IS 
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C 'EShanae k person accept the transfer and pay the price. And it is now well 

settled that this is a reasonable usage, and that if shares be sold in 

the Stock Exchange in the ordinary manner, and the vendor be 
compelled to pay calls by reason of the ultimate purchaser’s default, 
he is without remedy against the jobber with whom the contract is 
made (t). But the rules of the Stock Exchange imply that the 
name of the person given as that of the ultimate purchaser of shares 
must be that one able and willing to purchase ; and they are not 
satisfied if the name given is that of a non-existent person, a lunatic, 
an infant, or a person who has not given authority for the use of his 
name. The contract of a jobbor is to aocopt the shares, or to 
furnish the name of a person ablo and willing to accept them : and 
the time limited by the rules of the Stock Exchange for tho approval 
or rejection of tho name of the ultimate purchaser applies only to 
the responsibility, and not to the personal capacity and willingness 
of the person whoso name is given. If, theroforo, the name given 
in is that of one who had no legal capacity to accept the shares, 
although the time limited by tho rules of the Stock Exchange for 
objecting to his name is allowed to go by without the objection 
being made, th<j jobber is nevertheless liable to make good the calls 
which tho transferor of shares may be compelled to pay by reason of 
the transferee’s default. This was lielcl by the Houso of Lords in 
nt NickaUa v. Merry (a). But tho jobber’s contract is satisfied by 
NicMhv.aierry. giving in the name of a man of straw capable of contracting ( x ). 

The distinction between the two cases is thus put by Lord Hatherley 
in Nichalls v. Merry : — 

“Tlio jobber is bound to liberate himself by producing a person capable of 
contracting. A party who is supposed to bo incapable of performing tho contract 
for want of moans, but who is capable of entering into tho contract, may have 
given authority to givo his name — that is one thing. In that case ten days are 
given, under thorulo of tho Stock Exchange, to say whether or not you will 
accept tho contracting party whose name is given to you ; for ho is really a 
contracting party: but it is another thing if he is a person who cannot, bylaw, 
contract. That a contracting party must bo produced I th ink is beyond 
doubt.” 


Home cases have been decided as to the proper mode of assessing 
the damages, iti actions relating to contracts in Respect of shares. 
Thus in detinue for railway scrip, which had been delivered up to 
the plaintiff after action brought, it was ruled to be a proper direction 


(/) (/«%'» If v. Hri'tiiii’i L. it., i I*. 
.‘MS ; 3S I.. .1., 1’. 10 ; fW#s %tr , , 

b. it, i ch. is, as l. .i„ eh. hi. s,r 

aim Ttirr'mfhn v. Lrnti, L. it., 1 0. P. 
‘26 j ah L .1., ('. I', 121. 

(!M L R., 7 II. L. r. l«l ; a -2 L. T. 62‘3 ; 


-3 AY. It. 003, affirming L. It., 7 Ch. 733, 
mnl uprising Raton, V.-C., lb. 7t0, n., 
ami Il< ,i nil v. Morris, L. R., 13 Jtq. 203. 

(a) Mmftd V. l\ut ir (No. ‘21, L R., 0 
Exeh. 1J‘2, .ill? ming L. It, 1 Ex. 203. 
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to the jury, that in estimating the damages, they might take into 
consideration the difference in value of the scrip, at the time of the 
demand, and at the time of its delivery. Also, that inasmuch as 
the scrip had already boon re-delivered, the vordiH ami judgment 
were properly coulined to an assessment of damages fur the deten- 
tion (?/). 

In an action against a vendee for not accepting shares on a given 
day pursuant to contract, the proper measure of damages is the value 
of the shares on the day when the contract was broken, or on the 
earliest subsequent day when the shares could behold (;1. 

So the vendee of shares in a projected railway, under a contraet to 
bo completed at a future day, may recover as damages, for the non- 
delivery, the difference between the price agreed on, and the market 
prico on the day on which the sale should have been completed ; hut 
ho is not entitled to damages in respect of a further advance of prico 
taking place afterwards at the time of the actual issuing of tin* 
scrip (a). 

The second and three subsequent editions of this work w ill he found 
to contain very copious oxtraets from the rules of the London Stock 
Exchange, for the time being, hut it has not been deemed noec^ary 
to includo them in tile present edition (b). A selection of the more 
important rules is annexed ?— ■ 

57. The committee will not recognize any dealing in letters of allotment 
either of loans or shares in new companies. 

58. A member applying for sharos or stock of loans or public companies, and 
noglccting to pay the deposit on the samo, shall bo considered to have violated a 
contract, and shall bo compelled to fulfil his engagement. 

61. The committee will not recognize bargains in prospective dividends of 
shares or stock of railway or other industrial companies M. 

85. An offer to buy or sell on amount of shares or stoek at a price named is 
binding as to any part thereof that may ho a marketable quantity; and an offer 
to buy or sell shares or stock whon no amount is named is binding t< > the amount 
of ton shares if in value under COO /., or a uurolx-r not exceeding in ralue that 
sum, or to the amount of 1,000/. stock. 

86. The seller of shares or stock is responsible for the geiiuint-ness and regu- 
larity of all documents delivered, and for such dividends ns maybe received 
until reasonable time has boon allowed to tho transferee to execute and duly lodge 
such documents for verification aiul registration. When an official eomficato 
of registration of such shares or stock has been issued, tho committee will not 
(unless had faith is alleged against Jilio seller) take cognizance of any subsequent 
dispute us to title, until the legal issue has been decided, tho reasonable iwpent.es 
of which legal proceedings shall he borne by the seller. 


(y) William v. Archer, fi 0. 15. 318. 
is) Tati v. Flnther , 11 Jur. 733; 1C 
L. J., Q. B. 306; 5 Railw. (Jas. 85; 
Sincart v. (\tutij, 8 M. k W. 100. 

(а) Tempest v. Kihter, ‘2 C. U. 3U0 ; 
Shaw v. Holland , 15 M. & W. 100; 
Powell v. Jemqi, 18 U. 15. 836. 

(б) The rulf'i given in the Btli edition 
arc extracted lroiu the rulu . dated 1808. 

(cl This rule must bo liberally construed. 


Dealings in prospective dividend. an- com- 
mon on tho Stock Exchange, nml bn Aon 
are liallo to each other lor puwiient m 
respeet of them, Martin v. ttihlmn, 83 
L. T. 861, alliiiuing 3-2 L T. 2-2!». Wh« ie 
ajtroker .add the jiuisjMt ti\c dniduid mi 
50,000/. South Ehtcm Il.iilttat Stock, 
undpiid tin* dillm-nce, lie u* utiiul the 
diffcrt-mo trom UW punt ijul. ibid. 
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CIIAP. in — railway investments. 


0. IVSfnrk 
lUihini'i'. 

Transfers In 
blank. 

IViuling calls. 
New Miami. 


Acmiod into- 

TCbt. 


Share* in new 
cain]Miny. 

Spcol.il Bottlillg- 
ilny->. 


Dnemnents 

required. 


Qniitatirms of 
hhurcs of a new 
ciniquny. 


87. The committee will not (except under special circumetancos) interfere in 
rniy question arising from the delivery of shares, stock, bonds, or debentures 
by transfer in blank. 

93. The doliveror may, previous to delivery, pay any call made on registered 
shares, although not due, and claim the amount of the issuer of the ticket. 

101. The buyer is entitled to new shares or stock issued in right of old, provided 
that within reasonable time he specially claim the samo in writing from the seller. 
Claims should be entered as bargains, and aB such bo checked in the usual manner. 
When practicable, claims are required to be settled by letters of renunciation ; 
but if not practicable, and there be sufficient time for registration, the seller 
may, after duo notice, requiro the buyer to complete the bargain in old shares 
or stock. 

If the new shares or stock cannot he obtained by letters of renunciation, or by 
the transfor of the old, the committeo will fix a price at whioh the same shall be 
temporarily settled, add whioh amount may be deducted by the buyer from the 
purchase-money of the old shares or stock until the special settlement. 

The committee will not entertain any dispute relating to unchecked claims, 
unless brought before them within ton days after the special settling-day. 

123. Bonds and debentures of railways in Groat Britain, Ireland, and the 
East Indies, shall bo doolt in so that the accrued interest, up to the day for 
which the bargain was done, bo paid by the buyer. 

124. Bargains in the scrip of a new loan, or the shares of a new company, are 
contingent on the appointment of a special settling-day. 

127. The committee will appoint a special settling-day for transactions in the 
shares of a now company, provided that no allegation of fraud be substantiated ; 
that there has beemno misrepresentation or suppression of material facts ; that 
sufficient scrip or shares are ready for dolivery, and that no impediment exists 
to the settlement of the account. 

128. The secretary to tho sharo and loan department shall give one wook’s 
notice to the Stock Exchange of any application for*a special settling-day for 
transactions in the shares of a now company, previously to such application 
boing submitted to the committee, and shallr requiro the production of the 
following documents, viz.*— 

The prospectus, tho act of Parliament, the articles of association, or a certificate 
that the company is constituted upon tho cost-book system, under the stannary 
laws. 

Tho original application for shares, the allotment book, signed by the chairman 
and secretary to the company, and a certificate verified by the statutory declara- 
tion of the chairman ana tho secretary, stating the nurnhor of shores applied for 
and unconditionally allotted to tho public, tho amount of deposits paid thereon, 
and that such deposits are absolutely free from any lieu. 

The banker’s pass-book, and a certificate from the bankers, stating the amount 
of deposits received. 

129. Thu committee will order the quotation of a now company in the official 
list, provided that tho company is of bona tide characier, and of sufficient magni- 
tude and importance ; that the requirements of I tide 128 have been complied 
with, and that tho prospectus has been publicly advorfcisod, and agrees sub- 
stantially with the act of Parliament, or the articles of association ; and in the 
cose of Kmitod companies contains the memorandum of association ; that it 
provides for tho issue of not less than one-half of the nominal capital, and for 
the payment of ton por cont. upon the amqjuit subicribed, and sots forth tho 
arrangements for raising tho capital, whether by share fully or partly paid up, 
with the amounts of each respectively, and also states tho amount paid, or to do 
paid, in money or otherwise to concessionnaircs, owners of property, or others 
on the formation of tho company, or to contractors for works to be executed, 
and tho number of shares, if any, proposed to be conditionally allotted ; 

That two-thirds of the win do nominal capital proposed to he issued have been 
applied for and unconditionally allotted to tho public (shares reserved orgrantod 
in lieu of money payments to concessionnaircs, owners of property or others, 
not being considered to form part o£ such public allotment), that tho articles of 
association restrain the directors from employing the funds of tho company in 
the purchase of its own shares, and that a member of tho Stock Exchange is 
authorized by the company to givo full information as to the formation of the 
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undertaking, and bj able to fumidla the comiuiUeu with all particulars they 
may require. 

130. kirgnius in transferable shares or stock shall be quoted ct intern ,t from 
the beginning of the account in which the interest may become payable, and e\ 
dividend from the beginning of tho account following that in which the dividend 
may have been declared, provided the dividend be made payable to the holders 
then registered; but in ease of a subsequent shutting of a company's books 
for payment of the dividend, then from the beginning of the account following 
that in which such shutting occurs. 


7. Morhjdijon, BumU, Ikhcaln ws-ttV. 

Tho company may, subject to tho restrictions in the .special net 
and by order of a general meeting, borrow money on mortgage V) or 
bond (a), anil may mortgage the undertaking and the future calls (/) 
on the .shareholders : (tt & 0 Viet. <\ 1 f>, a. US.) [f any mortgage 
or bond be paid off it may be re-borrownd, lmt “such power of re- 
borrowing shall not bo exorcised without the authority of a general 
meeting of tho company: (Sect. **»!>.) If by tho special act money 
cannot bo borrowed until a definite portion of capital is subscribed, 
or if tlio authority of a general meeting is necessary, tin* certificate 
of a justice is sufficictil evidence of the first, and a signed copy of the 
order of a general meeting is sufficient evidence of the second fact : 
(Sect. 40.) • 

The meaning of the 39th and 40th sections caino under the con- 
sideration of Wood, V.-Cl, iu a case (y) where a railway company 
had borrowed without the sanction of a general mooting, and that 
learned judge, “not without considerable doubt ami hesitation,” 
came to the conclusion that the 40th section was directory only, and 
that debentures issued without tho sanction of a general meeting 
were valid. The learned judge observed ; — 


(fit Sadi mortgages aud bonds, com- 
monly rnllod “delicntuivh,” if, according 
to Form 0 iu iho schedule to tin* act, nro 
not within the Statute of Mortmain, mid 
therefore can be bequeathed to I'haritublo 
uses, J titehll v. Mobcrly, L. It., 6 Ch, I). 
055 ; nor is “debenture stork,” ns regu- 
lated by tho Compauiea Clauses Act, 1003, 
Attrcc v. lhncf, L K., i) Oh. 1>. 337 ; 47 
L. J., Oh. 803 — C. IV., reversing decision 
of Hall, V.-C., 47 L. J., Ch. 157. 

(e) Where a bill was Jilod against tho 
directors of a r dlway company, which had 
power to borrow monies not exceeding 
45,0001. “ on mortgage or bond,” mi soon 
ns tho whole capital had been .subscribed 
and half paid up, alleging that monies had 
been illegally borrowed, and prayitig for a 
declaration that borrowing was illegal, and 
for an injunction to restftiiu the directors 


from repaying such sunn out of the as, eh 
of the company ; a demmrer was allowed 
oil the ground that then* was no allegation 
that h ilf the money subscribed* had not 
lieeu paid uji, nor that the defendants in- 
tended to issue l Kinds or mortgages before 
it was due. Xun If v. Imlmcf and 11' l. 
bfvlqe 11. Co., 3 tJiir. 112 . 

(/) tiuiiblr, this would not include 
arrears of culls. Kunj y, .1 larJmtl, !Jf 
L. J., Ch. 133. 

(r/) Foiintaiih' Cttmarfhn mu] Oaf- 
di Unit 11. Co., 37 L. J., Ch. 42!) ; h. It., 5 
Eq. Hid. The authority of this ease has 
uot Ihhii questioned, aud is st lengthened 
bn Hill v. Par. itl/i H. Co., 1 II. & N. 305, 
and p. 33, ante ; aud by llonifortl Canal 
Co., hi rr, li. lb, 21 Ch. 1). b3 ; 52 L. .)., 
Oh. 729. 


Quotation, of 
sli him (*< lim- 
it' nil or ex 
Ini 'rest. 


7. V irliij 
111 I.IiU.i. 
t , I . 

Uni* Mil i amt 
li a. I-. 

C. Act, s. 3*. 
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“Insect. 40 Parliament seems to have provided means whereby persons may 
inform themselves whether what has beon done has been properly done or not. . . 
Any prudent lender would aertainly require that the directors should produce a 
copy of such an order [the order of a general meeting], although if it were given, 
notwithstanding that the act says it shall be sufficient evidence of the fact, I 
take it, it would not be conclusive evidence as between the directors and the 
company, if no such order had been made. ... I think the intention of 
Parliament was not to protect the creditors, but to protect the company against 
any undue acts on the part of the directors ; and 1 have no doubt that the 
company, on having heard that the directors were about to do such an act 
without authority, might have hied a bill to restrain them.” 

• 

Mortgages and oonds may be by deed duly stamped, wherein tbo 
consideration must be truly stated (/<,), and forms are given in tbo 
schedule to tbo act : (Sect. 41.) Holders of mortgages or bonds 
issued under the act are not entitled to any preference by reason of 
the priority of their mortgages or bonds, or of the meeting at which 
they were authorized. For by sect. 42 it is enacted, that : — 

“The respective mortgagees shall be entitled one with another to their re- 
spective proportions of the tolls, sums and premises comprised in such mort- 
gages, and of the future calls payable by the shareholders, if comprised therein, 
according to the respective sums in such mortgages mentioned to be advanced 
by such mortgagees respectively, and to be repaid the sums so advanced, with 
interest, without ahy preference one above another, by reason of priority of the 
date of any Biich mortgage or of the meeting at which the same was authorized.” 

And by sect. 44 : — * 

“ That the respective obligees in such bonds shall, proportionally according to 
the amount of the monies Becured thereby, be entitled to be paid, out of the tolls 
or otlior property or effects of the company, the respective sums in such bonds 
mentioned, and thereby intended to bo secured, without any preference one above 
another, by reason of priority of date of any suoh bond, or of the meeting at 
which the same was authorized, or otherwise howsoever (i). 

Although futuro calls on shares arc mortgaged, the company may, 
nevertheless, receivo and apply such calls: (Sect. 43.) A register 
of mortgages and bonds must bo kept by the secretary; and all 
shareholders, mortgagees, and bond creditors may, at all reasonable 
times, peruse the same : (Sect. 45.) Mortgages and bond debts may 
be transferred by deed, aud a form is given in tho act (k) (sect. 4G) ; 
and tho transfer must bo registered wkh the secretary, otherwise the 
company are not responsible to the transferee (/) : (Sect. 47.) The 


(h) Sea White v. Carmarthen ami Uanh- 
gm i R. Co., 33 L. J., Ch. 93, 96 ; 1 lleiuui. 
& M. 780 ; U’ist of England, Ar. Co. v. 
Ashford, L. ii., 1C Uh. J). Ill, iu nhuli 
Litlip imm* it was said by Fiy, J , tli it tin* 
ieipiiicinuiit to state tho consiileiatum u.is 
lor moiiuo pm poses, and ihrwtmy mil*. 

(>} As to tho dFw t of those tluop muili, 
see Horn n v. llncon, Ay., II. Co , ‘jt> L. J., 
Cli. 311; L. It., 3 Eii. 311. 

(/.J Sea vol. II. Tho tian&fcree must 


sue tho company in liis own name, Verlue 
v. East Anglian R. Uo., BExeli. 280 ; 19 
L. J., Ex. 235. When a ti. under, mado 
lbr a special purpose does not give tide to 
a third party, sea JYonnan v. llcul, 10 Ir. 
L Ii. *JU7. 

(7) Hi*e Doe v. Jones, 5 Exch. 16. 
Whether this applies to transfers by act of 
law, as in cases of bankruptcy, see Lane v. 
Uiiiifk, 14 Deav fc 49. 
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iutcrcft on mortgagor and bonds must bo paid in preference to any 
dividends payable to the shareholders (sect. 48) ; the interest on any 
mortgage or bond is not transferable, except by deed duly stamped : 

(Sect 49.) By the Stamp Act, 1870 (m), there is payable on a fiinmi»«n 
transfer of debenture stock or funded debt, for every 1007. and also ,raus ' ,ir ' 
for every fractional part of 1 007. of the nominal amount transferred, 
the Mira of 2«. (id. ; and by 34 Viet. c. 4, s. 5. upon a mortgage of 
any “stock or marketable security for every 5.0007. and ako for 
any fractional part of 5,0007. of the amount secured,” the nun rtf 
10s. 

Companies aro allowed to compound for the stamp duty on terms f " r 

similar to those allowed in respect of transfers of Rhares (</ ). 

The company may fix a time in the mortgage or homl for the 
repayment of the money, and at the period so fixed it becomes 
payable (o ) : (Sect. 50.) If no time he fixed, either party may give 
the other six months’ notice, provided twelve months haw elapsed 
from the date of the instrument. The mode of giving notice is pre- 
scribed in the act: (Seel. 51.) After the expirul ion of six months’ 
notice, given by the company, all further interest ceases tu bo 
payable : (Sect, 52.) The following clause relate^ to tlm appoint- 
ment of a receiver (/") : — 

• 

“ Sect. 53. Where by the special act the mortgagees of the company shall be Appointment of 
empowered to enforce the payment of the arrears of interest, or the arrears of 
principal and interest, due on such mortgages, by the appointment of a receiver, 
then, if within thirty days after the interest accruing upon any Buck mortgage lias 
become payable, and after demand thereof in writing, tho same bo not paid, the 
mortgagee may, without prejudice to his right to sue for tho interest so in arrear 
in any of the superior courts of law or equity, require tho appointment of a 
receiver, by an application to bo mado as hereinafter provided; and if within six 
months after the principal money owing upon any such mortgage lias become 
payable, and after demand thereof in writing, the same bo not paid, the mortgagee 
without prejudice to his right to sue for such principal money, together with all 
arrears of interest, in any of the superior courts of law or equity, may, if his debt 
amount to the prescribed, sum alone, or if liis debt does notjimount to the pre- 
scribed sum, ho may, in conjunction with other mortgagees whoso debts being 
so in arrear, after demand as aforesaid, shall, together with his, amount to the 
prescribed sum, requiro the appointment of a receiver, by an application to be 
mado as hereinafter provided,’’ • 

An application for a receiver must bo made to two justices, who, 
by order, may appoint somo person to receive tlio whole or a com- 
petent part of y»o tolls or sums liable to the payment, until the prin- 
cipal or interest duo has been recovered : (Sect. 54.) Tho b<x>ks of 


(m) 33 & 34 Viet, c 97, and ached, tit, 
“ Conveyance or Transfer.” 

[a) Sue ante, sect. 4. 

(a) If tho principal bo not tendered by 
tho company on. tho duy appointed for 
payment, interest until the day of pay- 
ment is recoverable. Pains v. Ureal W /’st- 
em n. Uo., 16 M. k W. 244 ; 16 L. ,T., 


Ex. 87. 

( />) In some spei ial arts, bond < r< diton, 
well as mortgagee-, are authored to 
apply for a rceeivei ; ainl in i oiisidi ring 
cases which arise on this subject, it is im- 
portant to cou-idi r how far the clause-, in 
the spo< ial acts ovcriide or control the pro- 
visions of tho Consolidation Act. 
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account of the company are at all times open to mortgagees and 
bond creditors : (Sect. 55) (q.) 

Having thus briefly stated tbe contents of the clauses in the Con- 
solidation Act, 1845, which relate to mortgages and bonds or deben- 
tures, we proceed to direct attention to somo questions of great im- 
portance, which have been discussed in the Courts, relative to the 
rights and remedies which are available to the creditors of railway 
companies. The subject embraces the rights of simple contract 
creditors who may obtain judgments against the company, as woll as 
of specialty creditors — for, as we shall see presently, these two classes 
of creditors may he brought into collision. It was held, in an early 
case, on the construction of statutes containing nearly similar provi- 
sions to those in 8 & 9 Viet. c. 16, that the lands on which a railway is 
made do not pass by a mortgage of tho undertaking, and the rates, 
tolls and other sums arising under the said acts, and that a mortgagee 
was not entitled to maintain ejectment ; the Court saying that there 
was no reason to suppose that the Legislature intended so incon- 
venient a thing to tho public and the company, as obliging the com- 
pany to part with that property by which their undertaking was 
carried on (r). And it is now eloarly settled that the land of a rail- 
way company does not pass to the holders of'mortgage debentures 
mado in the form given in the schedule to the Companies Clauses 
Act, 1845. The “ undertaking ” pledged in such a mortgage is the 
going concern created by the act, which cannot be broken up by the 
mortgagee («). 

With respect to bond creditors, it is to bo observed that, by the 
form of the bond (t), the railway company bind themselves, under 
tho common seal, to pay tho obligeo a certain sum of money on a 
day named, and in such cases an action of covenant will lie on the 
bond (»). So if a mortgage deed stipulates that the money shall 
bo repaid on a certain day, this amounts to a covenant that the sum 
shall be repaid on that day, and in such eases au action lies to 
rocovortho money (.<•). And where an action at law was brought on 
a bond given by a pier company, and the condition annexed to tho 
bond contained a reference to tho provisions in the special act, to tho 
effect that all the owner* of such securities should bo equally eu titled 
to a claim or lien on the rents, rates, tolls and profltsjof the company, 

( >{ ) Tln> provisions of tlic Companies («) Piiy v. Great IfVafrni R. Co., 16 
Utilises Art, ISti.l, with lespeit to .uMi- M. A, \\\ 211. When a bond ct editor 
tioii.il i tpiul .uni drbeutuu* htni h <ue liny examine the hooks of the company, 
uotiri.il, post, s. 11, ms' Pmifi t v. llaiinii'ihiLe Cana! Co ., 2 B. 

\n lit* d. Mnatt v. .sf. lit Aii’s II. L%, N. (’ .57a. 

2Q. II. 661 ; >V. < 2 ILuhi. L.ts, 7,'ni. t»; Had v. Lastt rn Union R. Co., 7 

(s) Uardnir v. London, Chatham and Evil 216; all', is Estli. 116; 22 L. J., 
Ihur 11 . Co , L. K., 2 Uli. 2<ll. E\. 20. 

(f) S A 0 Viol. e. 16, Sdicd. D. m 
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without any preference or priority, ami it was contended that an 
action was not the proper remedy for enforcing the claim of the 
obligee, for if ho recovered in the action he might issue an elegit, 
and then seize tho lands of the company ; the Court held that the 
action would lie (//). But the learned judges all intimated that the 
effect of the statute might bo such as to restrain the plaintiff from 
issuing any execution, at luast by elegit (;). 

Where it is clear from the language used in a mortgage that the nma>i.fi.i.>rt- 
land on which the railway is made is included, then it i.i also clear t > tn<* .m.miMs- 

, * mtui eriihto. >. 

that the rights of a judgment creditor are subordinate to those of the 
mortgagee, as the judgment creditor can only take the iutuiost of his 
iudgmcmt debtor, and that interest is an equity of redemption only. 

He therefore takes subject to the mortgages (»/). 

And so where tho mortgage i.s of rates ami tulls, it would seem 
to he equally clear that tho rights of a judgment creditor are subordi- 
nate to those of a mortgigoo. But there is this difference in the case 
of a inert gag > of rates aud tolls, that rates aud tolls being incorporeal 
hereditaments, it is necessary for a mortgagee to (liter, in order to 
prcvuut the mortgagor or judgment debtor from receiving them, and 
consequently a judgment creditor might, if the mortgigoo Mere not 
in possession, take ratios aud tolls in execution ( h ) ; hut as soon as a * 

mortgagee thinks fit to take p ^session, the judgment creditor would 
be dispossessed, and could not take subsequent? tolls (c). 

A mortgagee or bond creditor or debenture holder is nut bound to 
wait till his mortgage bond or dchonturo is duo before taking pro- 
ceedings in equity, hut may, as soon as ho has grouud fur so doing, 
bring an action to protect his security fd). 

When mortgagees or bond creditors were driven to equity for fuiius. 
relief, the rule before tho Judicature Act was, that all the .specialty 
creditors must he made parties to the suit (c) ; hut it seems to have 
boon a sufiioiout compliance with this rule for a mortgagee to file his 
bill on behalf of himself aud all other mortgagees (</), aud the Rules 


(if) Bulckoio v. Herne Buy Pic? Co., 1 
E. & B. 74. 

(;) Oil this point, sue Perkins v. Putt- 
chard, 13 Sim. 277 ; 8 ltailw. Cas. 95 ; 
Hill r. MancArstt c Wnbcmrls Co., 2 B. 
& Ad. 51 i ; Kennel t v. U'u>tmhnf<i Ini' 
juvrcmi lit (Jommih'itiun, 11 Extli. 310. 
Hog also Sown y. 11 neon, <tu. 11. Co,, 30 
L. J., Oh. 311, post, p. 131. 

(«) Pottb v. IFurinck and Birmingham 
Canal NaviijAtion On., Kay, 112 ; Amur. 
Trustees of JlirLi nhrtul Ducks, 20 IIimv. 
332. Sue also Lord On my y. Edlvdon, 1 
Do G. & J. 95; Ltif<l v. Mathiivat, 20 
L. J., Oh. 385 ; 2 Gill'. 71. In Finn ^ 
v. Cal( chain R. Co., 25 Boar. 61 J; 27 
L. J., C'h. 771; 27 Buav. *58, ajudgiueut 


creditor was hold entitled to a ihai^n on 
tho tolls and was appointed receiver, Init a 
Si.di‘ of the lands was rofused. 

(fi) Pei- Rules of the Supnnn* Court, 
18 S3, Drd. Nf.V. 

(«•} Anus v. Trudies of Hhknihratl 
Bod'., 20 iluav. 312 ; 21 L. J., Oh. 510. 

(d) r. Mat ho '.on, 2 UilT, 71; 29 
Ij. J., Oh. 3S5 ; Elliott v. North Eadt rn 
11. Co., 10 II. L. C. 333; IFildy v. Mid 
llatih 11. Co, US \V. 1!. till). 

(e) 3 Iluav. 22. See also I>ir d. Ranks 
V. ilouth, 2 11. Js I’. 210; Laid v. Cujqitr 
Mini n Co., 5 l)r lif\. (V Hm. 51 0. 

(7) Fripy Chant R. Vo., 11 Hare, 
211, 258. Sue also Whit? v. < 'nr martin n 
and Cardigan ll. Co., 53 L. J., Oil. 93 ; 
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Court now give ample powers to the Court to admit representa- 
tive plaintiffs, and to prevent the defeat of an action either by mis- 
joinder or non-joinder of parties (A). 

We have thus seen that actions at law have been maintained 
against railway companies to recover monies secured by bonds or 
mortgages ; and also that, in cases where the special act authorizes 
such a proceeding, the bond creditors and mortgagees may recover 
their debts, by applying to two justices to appoint a receiver 
under the 54th section of the Companies Clauses Consolidation 
?nwire" tyof Act. In addition to this the Chancery Division of the High 
Court has, independently of statute (i), an authority to appoint a 
receiver (l'), and by virtue of the Railway Companies Act, 1867, 
an express [authority to appoint a receiver, and, if necessary, a 
manager (l). 

Before the passing of the above act (which now exempts the* 
rolling stock of a railway company from execution 
Sainw o"sUcriff ment a receiver gave rise to questions of a yaFpcomplicated nature 
amiiwirer. |j C tween iudgmftit creditors and the receiver. In Russell v. East 
Aagtian u, Co. Anyth tn R. Oo. (n 1. it was held t hat 'bond creditors have no specific 
equitable lien ojrffiT it is i\,u> ol the company, but that such effects 
* migli Hoe in execution at the suit of & judgment creditor in 

^.^rtSpect of a simple contract debt, notwithstanding the appointment 
of a receiver ; but tlfc circumstances of tbo case were peculiar, and 
the case is also an authority that, under ordinary circumstances, the 
sheriff could not levy while the receiver was in possession. In giving 
judgment LordJTruro, 0., observed : — 


Hurt v, British Nufioa Life Aaaumnre 
Atsm'iiUiiiii, 1 Do G. & .T, 1 0H j in which 
latter ciiso it vus held that a director was 
not a proper person to hue. 

(h) See Order X\[Lrr. 2, 7, 0, 13. 

(ij lk lVinlmi v. Mayor of Bi'mm, 
iiH 1,. .1., t’h. 598 : 26 Hear. 533. The 
interest of si i.iilway company in it-, mil- 
vr.iy h not saleable under 27 & 28 Vii t. 
r. 112, s. I, ou the iipjdii atiou of sin elicit 
ei editor. Impiiiiis, hmvevir, have been 
litres t«l, and it seems that snpeillnous 
Linds are .saleable. See lb Bishop a ll’al- 
t ini in 11. Co., L. It., 2 CL. 3S2 ; Ha fillin' 
v. huulmi, Chat haul and Jloisr 11. Vo., 
ih' imrlr (frissill, J*. 1L, 2 Oh. 385; He 
Hull ami Homsiif 11. Co., L. It., 2 Kij. 
2(12 ; 35 L. .1., ('ll. S38. In lie UowbrUhjc 
11. ra., 37 L, J., CL. SOU, it was held that 
when* Lind of a railway company has 
already lieeu delivered to a judgment 
ch ditnr, a suhseiiueut judgment creditor 
cannot present a petition under 27 & 28 
Viet. e. 112, but must file a bill to enforce 
his tight. Ill Ilf Caine U. Co., L, 11., 9 


E<j. 858, an order was made, without in- 
quiries, for sale of surplus land to an elegit 
creditor having a right of pre-emption, 
under sect. 128 of the Lands Clauses Act, 
1845. 

(k) Gardner v. London, Chatham and 
Hover 11. Co , 36 L. J., Uh. 323 ; L. R., 2 
Ch. 201. In this ease, Stuart, V.-C., had 
appointed a manager, but the Lords Jus- 
tices discharged the ordpr. 

(0 30 k 31 Viet. c. 127, s. 4. 

(!m) lb. This section was made per- 
petual in 1875 by 38 & 39 Viet e. 31. 

(a) 3 ; 6 Railw. C as. 

501. See also Fripp v.f Chard II, Co., 11 
Hare. 241 ; Pofti v.* Warwick and Sir • 
minijham Canal Navigation It. Co., Kay, 
142 ; AiiU'i v. Trustees of Birkenhead 
Hocks, 20 licav. 332 ; Fur nr as v. Catcrham 
11. Co., 25 Bcav. CH; 27 L. J., Ch. 771 ; 
Lord Ore we v. Edlcston , 1 Do G. k J. 93 ; 
Lcijij v. ilathicmn, 2 Oiff. 71 ; 29 L. J., 
Ch. 385 j Defrics v. Creed, 34 L. J., Ch. 
607. 
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“ The Act [of 1845] is framed on steps : first of all it begins by the 36th section 
as to the remedies of creditors generally, not at all referring or limiting its opera* 
tions to any particular class of creditors : then having dealt with the creditors of 
the concern generally, and given thorn a right to levy execution upon the property 
or effects of the company, also without limitation (and if the argument on the part 
of the plaintiff be correct, there could bo no property and effects of the company 
which could bo properly amenable to an execution), it then comes to the mort- 
gagees and bond creditors, and it gives specific remedies to each of these classes 
of creditors. The meaning and intention then of the 44th section, I apprehend, 
was to prevent any argument that the rights and remedies of the bond creditors 
therein referrod to, as having curtain particular remedies, wero limited to thoso 
remedies, and the effect of it was to show that the bond creditors were at liberty 
to pursue their legal or equitable remedies, if thoy liad any, against the property 
or effects of the company, in common with all the general creditors of the com- 
pany, as well as being entitlod to any particular remedies which might bo given 
to thorn iu terms, Now, although it may not be very safo to argue upon any 
particular intent with referenco to thoso clauses, yot it is to bo remarked that a 
remedy given to the general creditors against the property and effects of the com- 
pany, is inconsistent with the whole property and offects being made subject to a 
specific equitable lien, on the part of any particular class of creditors. It is 
obvious also that these companies cannot bo earned on without largo credit being 
given, and if so, the Legislature could never have intended to exclude the general 
body of creditors from all remedy for thoir debts, by giving a specific lien, on the 
whole estate and offects of the oomp^ (j|» " ', "^&f creditors. It is, 

however, said, that although there may Ba'QiaRr«„, uicontonding that while the 
property remains in possession oHlio company, and is being used for tho purposes 
of tho company, it may not be dealt with notwithstanding the lien, yet that effect 
may be given to the plaintiff’s construction of tho act, by allowing tho bond cre- 
ditors or the mortgage creditors at any particular moment to assert their right, 
and that their right may be inchoate or in suspense until they have asserted it : 
but what a fraud it would bo upon the general creditors to allow the company to 
contract largely upon tho possession ami apparent ownership of property, and 
then to give to tho mortgage or bond creditors the opportunity of asserting their 
lion, when probably tho general creditors hod allowed the company to obtain on 
credit the largest portion of their stock ! Such a right is not consistent with the 
general administration of justice, and with the safoty and conveniouco of & com- 
mercial concern, which this to a groat extont is." • 

In 18G7 tho rights of holders of ordinary debentures issued by a 
railway company in tho form given in Schedule C. of the Companies 
Clauses Acts, 1845, camo linger the consideration of the Court of 
Chancery in four suits instituted against the London, Chatham and 
Dover Railway Company (<>). Tho debentures purported to assign 
“the general undertaking of tho company as defined by” the special 
act, “ and all tho tolls and sums of monoy arising upon or out of the 
said general undertaking by virtue of thcscvoral .acts relating thereto, 
and all the ostate/' &c. “ of tho company in the same.” Default was 
made in payment of the principal money secured by the debentures 

(«) Gardner v. London. UlMlha.ni and Lover Jt. Uo. f 36 L. J., Ch. 323; L. Ib, i 
CL 201. 


Morl/afl.' of 
muiwtakmi; 

■ml tolls. 
Suqilus lunik 
17m (Iiiit v. Iii'ii’ 
(lull, ('hnthtwi 
n mu Dover II. i’>. 
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7. lloritjagra, 
Ibnuft, Dtfien- 
tuna, £r. 


On Hit* dnt}' of 
a receiver. 


CnnlUctillJ 
ctaiinn tif iltt*iiff 
tttul rwuver. 
Itjs ell v. I'n t 
Anglian Jl. Cu. 


of Court now give ample powers to the Court to admit representa- 
tive plaintiffs, and to prevent the defeat of an action either by mis- 
joinder or non-joiuder of parties (h). 

Wo have thus seen that actions at law have been maintained 
against railway companies to recover monies secured by bonds or 
mortgages ; and also that, in cases where the special act authorizes 
such a proceeding, the bond creditors and mortgagees may recover 
their debts, by applying to two justices to appoint a receiver 
under the 54th section of the Companies Clauses Consolidation 
Act. In addition to this the Chancery Division of the High 
Court has, independently of statute (i), an authority to appoint a 
receiver (Ic), and by virtue of the Railway Companies Act, 1867, 
an express [authority to appoint a receiver, and, if necessary, a 
manager (l). 

Before the passing of the above act (which now exempts thei 
rolling stock of a railway company from execution (77i^4he-a^po«it^ 
incut of a receiver gave rise to questions of a very complicated nature 
between judgment creditors and the receiver. In Russell v. East 
A lujliun R. O'o.(fi), it was held that bond creditors have no specific 
equitable lien on the effects of the company, hut that such effects 
mightTbe Jukwt in execution at the suit of & judgment creditor in 
Tespcct of a simple contract dolt, notwithstanding the appointment 
of a receiver ; but tlfo circumstances of the case were peculiar, and 
the case is also an authority that, under ordinary circumstances, the 
sheriff could not levy while the receiver was in possession. In giving 
judgment Lord^Truro, 0., observed : — 


Bart v. British NaiUta Tiff Aksuranrr 
Aswiatum, 1 Ite (J. A J. 368; in which 
latter <<iv* ilwn*. held tlwt a director was 
nut a proper peMMi to sue. 

(A) Sec Order XVI. ir. ‘2, 7, 0,13. 

(/) J)e Wiatmt v. M tutor »f Rrema, 
‘28 L J., Oh. CHS; ‘26 lieav. 033. The 
inteiest of si Mihv.yreomii.iiiy in its iail- 
VVii}’ h ir>t sile.dde under 27 A *28 Viet, 
e. 112, s 1, on the application of tin elegit 
eieditur. Inijunii s, liowevi v, have been 
dir»i ted, mid st beiins Unit Mipeillnoiw 
lands aie saleable. See Hi hhltojt'i ll’ttl- 
tint ni It. Cu., Ti. 1!.. 2 Ch. 3v2; tirtidner 
v. IjiUtlini, Chaika oi tihil J fun r II. Vo., 
J]f jutrlr OVsss#//, 1.* It., 2 t In 38tij hr 
Hull and Ilufttvtt It. I't>., 1/. It., 2 Kij. 
2f»‘2 ; 35 1,. ,l., ( b. 83**. In Jo Vi iifb rid <it' 
It Vo., 37 I* .1., t'h. 3'ir>, it was held that 
wiuie land ot u lailw.iy eoiujiany lias 
illieadj’ been deiiverid to a judgment 
creditor, a sulM’ii«ei»1 judgnn lit endilov 
c inmit pre-ant a jietitiou under 27 & 28 


Eq. C58, an order was made, without in* 
quiriPH, for wile of surplus land to an elcgit 
creditor hnviug a right of pre-emption, 
under sect 128 of the Lunds Clauses Act, 
1845. 

(A*) flarilner v. London, Chatham, and 
Dover 11. Co., 36 L. J., Ch. 323 ; L. E., 2 
t’h. 201. In this case, Stuart, V.-C., had 
appointed a manager, but the Loids Jus- 
tices discharged the order. 

(I) 3D & 31 Viet. c. 127, s. 4. 

(in) lb. This section was made per- 
petual in 1875 bv 38 & 39 Viet. c. 31. 

(al 3 AtorriHs; G, ££5 ; 6 Hailw. Cas. 
501. See also Frijip^t . t Chard It Co., 11 
Hare. 211 ; Pott's v. * Warwick and Sir- 
tmntjhtun Canal Navigation It. Co., Kay, 
142; Anus v. Trustees of Birkenhead 
Dorks, 20 lieav. 332 ; Furness v. Caterham 
R. Co., 25 lieav. G14; 27 L. ,T., Oh. 771 ; 
Lord Creme v. Bdlestvn, 1 ])e U. & J. 93 ; 
Letjg v. Malhieson, 2 Giff. 71 ; 29 L. J., 
Oh. 383 ; Defrics v. Creed, 34 L J., Ch. 
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“ The Act [of 1846] is framed on steps : first of all it begins by the 36th section 
as to the remedies of creditors generally, not at all referring or limiting its opera- 
tions to any partionlor class of creditors : then having dealt with the creditors of 
the concern generally, and givon thorn a right to levy execution upon the property 
or effects of the company, also without limitation (and if the argument on the port 
of the plaintiff be correct, there could be no property and effects of the company 
which could ho properly amenable to an execution), it then comes to the mort- 
gagees and bond creditors, and it giro* specific remedies to each of those dosses 
of creditors. Tho meaning and intention then of tho 44th section, 1 apprehend, 
was to prevent any argument that tho rights and remedies of tho bond creditors 
therein referred to, as having certain particular remedies, were limited to those 
remedies, and the effect of it was to show that the bond creditors were at liberty 
to pursue their legal or equitable remedies, if they liod any, against the property 
or effects of the company, in common with all tho general creditors of tho com- 
pany, as well as being entitled to any particular remedies which might bo givon 
to them iu terms. Now, although it may not be very safe to arguo upun any 
particular intent with reference to those clauses, yet it is to be remarked, that a 
remedy givon to tho general creditors against the property and effects of tho com- 
pany, is inconsistent with tho whole property and offects being made subject to a 
specific equitable lieu, on the part of any particular class of creditors. It is 
obvious also that those companies cannot be corriod on without large credit being 
given, and if so, tho Legislature could never have intended to exclude tho general 
body of creditors from all remedy for their debts, by giving a specific lien, on tlio 
whole estato and effects of the company, to a particular classed creditors. It is, 
however, said, that although there may bo difficulty in contending that while tho 
property romains in possession ofi tho company, and is being used for tho purposes 
of tho company, it may not be dealt with notwithstanding the lien, yet that effect 
may he given to the plaintiff’s construction of the act, by allowing tho bond cre- 
ditors or the mortgage creditors at any particular moment to assert their right, 
and that their right may bo inchoate or in suspense until they have assorted it ; 
bnt what a fraud it would be upon the general creditors to allow the company to 
contract largely upon tho possession and apparont ownership of property, and 
then to give to the mortgage or bond creditors the opportunity of asserting their 
lien, when probably tho general creditors had allowed tho company to obtain on 
credit the largest portion of their stock ! Such a right is not consistent with tho 
general administration of jufitice, and with tho safety and convenience of a com- 
mercial concern, which this to a groat extent is.” 

In 1807 tho rights of holders of ordinary debentures issued by a 
railway company in tho form given in Schedule 0. of the Companies 
Clauses Acts, 1845, came inkier the consideration of the Court of 
Chancery in four suits instituted against the Loudon, Chatham and 
Dover Railway Company (p). The debentures purported to assign 
"the general unclertakmg of the company as defined by" the special 
act, “ and all the tolls and sums of money arising upon or out, of the 
said general undertaking by virtue of the several acts relating thereto, 
and all the cstato,” &c. “ of tho company in tho same.” Default was 
made in payment of the principal money secured by the debentures 

(«) Oatilncr v. London. Chatham and Dover 11. L h n 3(5 1* <T., Ch. 323 ; I,. It., 2 

Cli. 201. 


Mort^ap.’ of 
undertaking 
and tolls. 
Surplus ImmR 
Gardner v. Ian. 
dun, I'htthnm 
anil Dover It . 1 «. 
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(fanhifr v. Lull ■ 
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on which the first suit was founded and of the interest upon all the 
debentures, and the first threo suits were for enforcing pay mont of the 
amount due. The fourth suit was by tho assignees of P. & Co., the 
contractors to the railway, and the bill alleged that the company was 
indebted to P. & Co. for works executed, and that the directors had 
given them a charge upon the surplus lands acquired in carrying out 
the works called the Metropolitan Extensions and the rents and pro- 
ceeds of sale of such lands as a security. Stuart, V.-C., appointed a 
receiver aud malinger in the first three suits, but declined to do so in 
the fourth, as one was already appointed. Upon appeal to the Lords 
Justices the order appointing a manager was at once discharged — 
and, after time taken to consider, judgment was delivered, and Lord 
Justice Cairns, after explaining at length why the Court would not 
appoint a manager (p), even with the consent of the company, pro- 
ceeded as follows : — 

“Tho main question argued before us was, wliother a receiver should be 
4 appointed of the rents and of the sale proceeds of surplus lands, or, in other words, 
whether the mortgage debentures of Gr. and D. affected those rents and proceeds 
in such a manner os to entitle ilium to payment out of that specific fund through 
the medium of tho receiver. In considering this question, it is necessary to look in 
tho first place at the form of the debentures. [His LordShip read the debentures.] 
Wo have next to ascertain the true character o£ surplus or superfluous land held 
by a railway company. Surplus land may arise in one of two ways : it may be land 
originally taken by tho railway company in the belief and expectation that it 
would bo required for their line, or for the stations and workB connected with it ; 
or (and this is tho origin of by far the groater quantity of surplus land) it may be 
laud wliich the owner, under the provisions of the Lands Clauses Consolidation 
Act, has forced the company to buy in order that he may not have a severed part 
of a tenement or Hold left on his hands. In either cose the company are obliged 
to resull tho land within a limited time, applying the procoedsto tho purposes of 
their act, on pain of tho hind revesting in the original owner, who, if the land be 
not in a lawn, is to have the first option of repurchase. It is obvious from this, 
that the surplus Ignd ia in truth the representative aud equivalent of a certain 
portion of the capital provided by the company for tho execution of their works, 
wliich has— not for purposes of profit, but for the protection of landowners— been 
temporarily diverted and invested in land to bo again rosold, and wliich is to 
return to the capital of the company when the object for wliich it has boon 
diverted has been accomplished. And as rtgards the intorim rents, if any, of 
surplus land, they would appear io bo in the same position as the income arising 
from capital provided by the company and temporarily invested in any other 
manner until needed. * 

*‘Tlio argument by which tho debenture holders maintain their’ right to a 
receiver of the proceeds of the surplus lands is, in substance, this : they Bay they 
are mortgagees of tho undertaking, and of the tollB and sums of money arising 
out of it or by virtue of the act authorizing it ; that sill the land taken by the 
company under its parliamentary powers goes, in tho first instance, to form a 

t/i) Sn> now the liaihv.iv ( Vmquuiph vuL II.), whieh # expressly authorizes the 
A< t, lMi7, 3u X ol Viet. e. 127, .s 1 fimst, appointment of a manager. 
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pari of tlio undertaking ; that as soon as any hand becomes surplus land, it 
becomes subject at the same time to the parliamentary provision for its resale, 
but the sale monies are in return subjected to this trust, that they ore to bo 
applied for the purposes of the special not, that is, for the purposes of the under- 
taking ; that theso monies therefore become and form a part of the undertaking, 
and thoreforo of their security, iiud ought to bo pre icrvod and applied for them 
by this Court. 

“ It is necessary to obsorvo carefully to wlmt length this argument must go. 
A railway is made and maintained by moans of its capital, by means of its 
borrowed money, of its land, of its proceeds of sale of surplus land, of its perma- 
nent way, of its rolling stock. All of those may bo said, in a senso, to he 
connected with, to be parts of, to make up the undertaking, if a mortgage of 
the undertaking carries in spucio tliu sale monies of surplus lands, it must equally 
aiul ou the same principle carry in spocie tlio ordinary land of the company, the 
capital, tho permanent way, the rolling stock, nay, oven tho very money itself 
lont on the mortgage. Tlio assignment made by tho mortgage debenture is 
immediate, and is to continue for three years at tho least. If tho debenture 
holders are right in their argument, they became immediate assignees in specie 
of all the ingredients which I have enumerated as going to make up the uudor- 
t. iking, and they might from tho first have asserted their rights as mortgagees by 
taking and impounding, not merely the proceeds of surplus lamty, but tho capital, 
the cash balances, the rolling stock, and oven their own money advanced. 

u Now it is beyond question, that tho groat object which Parliament has in view 
when it grants to a railway company its compulsory and ovtrjwrdumry powers 
over private property is tnUceuru in return fur tho public the making and main- 
taining of a great and complete, moans of public communication i and yet, 
according to tho necessary consequences of tlio plaintiff#’ argument, the moment 
tho company boirowed money ou delienturus, it would depend on the will or 
caprice of tho debenture holder whether the railway was made at all. 

“ I may further observe, that in any sense in which tho sale monies of surplus 
lands eau bo considered part of or monies arising from the undertaking, calls 
made and paid subsequent to tho debenture must be equally u pari of or monies 
arising from the undertaking. And yul tho 88 th section of the Companies Clausen 
Act, 18-13, and tho form of tho mortgage in the schedule, clearly assume that under 
the words of debentures, such ns those now before us, future calls would not pass : 
aiul the lord section provides that even when future calls are oxprussly included 
the uompany may (uuloss tho contrary is pruvided) receive llio#calls and apply 
them to tho purposes of the company. 

“ Tlio argument again of tho debenture holders goes in fact to claim for them 
the same position as if under tho term ' undertaking 1 they were mortgagees? of tho 
whole property and o Hoots of the company ; and, indeed, tho prayer in tho bill of 
(larducr (No. 2) uses tlio words ‘ property belonging to ur connected with tho 
undertaking.’ Now tlioro is nothing in tho Companies Clausos Consolidation 
Aet, 1813, to prevent tho conqiauy borrowing both on bond and mortgage ; 
and the 41th soction # providus, that tlio bondholders ‘ shall be untitled to lie paid 
out of tho tolls or other proporty or effects of the company ; ’ words wlucli in 
IlusseU v. East Anglian R. On.* woro hold to moon that tho bondholders might 
obtain a judgment, which under sect. 3(1 would be executed against the property 
and elfects of tho company. Hut according the plaintiffs view the whole of 
tho proporty and effects of tlio company, being till parts of tlm undertaking, would 
bo assigned and mortgaged by tho debentures, and thus tho right apparently 
given to tho bondholder and judgment creditor would bo uioroly illusory. 
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“ it ia perhaps unnecessary to pursue further the consequences of the plaintiffs 
argument. But it must be evident that if the argument be correct very grave 
differences of opinion and of interest might arise among the debenture holders. 
Some might desire to arrest the oontinuance of the undertaking, and to obtain 
repayment out of the capital or other monies provided for the works ; while 
others might consider that their most hopeful chance of repayment would bo by 
the expenditure of these monies bo as to earn tolls and profits ; and it would be 
difficult in such a case to Bee any common interest in the body of debenture 
holders such as would enable one to maintain a suit on behalf of all. 

“ As regards tho effect of the word * undertaking’ in these securities, we gain 
but little information from the definition given in the acts of Parliament. In the 
two public acts — ■theOompanies Clauses Consolidation Act and the Lands Clauses 
Consolidation Act— the undertaking is defined to be 'tho undertaking or works 
hy the special act authorized to be executed ; ’ and in tbe private act the object 
appears to be, not so much to describe what iB included in the word 1 under- 
taking,’ as to divide hy metos and hounds, or otherwise, tho various undertakings 
of tho company from each other. 

“ Tho object and intention of Parliament, however, in the case of each of these 
various undertakings, was clearly to oreate a railway which was to he made and 
maintained, by which tolls and profits were to be earned, which was to he worked 
and managod by ^company, according to certain rules of management, and under 
a cortain responsibility. The whole of this, when in operation, is the work con- 
templated by the Legislature ; and it is to this that, in my opinion, tho name of 
‘ undertaking ’ is given. Monies are providod for, and various ingredients go to 
make up the undertaking ; but the term ‘ undertaking* is the proper style, not for 
the ingredients, but for tho completed work ; «nd it is from tho completed work 
that any return of monies or eamingB can arise. It is in this sense, in my opinion, 
that tho ‘ undertaking ’ is made the suhj ect of a mortgage. Whatever may be the 
liability to which any of tho property or effects connected with it may be subjected 
through the legal operation and consequences of a judgment recovered against it, 
tho undertaking, so for as those contracts of mortgage, is, in my opinion, made 
over as a thing complete, or to be completed, os a going concern, with internal 
and parliamentary powers of management not to bo interfered with— as a fruit- 
boaring tree, the produce of which is the fund dedicated by the contract to secure 
and to pay tho dobt, Tho living and going concern thus created by tho Legis- 
lature must not, undor a contract pledging it as security, be destroyed, broken 
up, or annihilated. The tolls and sums of money cjusdem generis , — that is to say, 
tho earnings of the undertaking, must he made available to satisfy tho mortgage ; 
lmt, in my opinion, the mortgagees cannot, undor their mortgages, or as mort- 
gagees,*! iy seizing or calling on this Court to seize tho capital or the lands, or 
tho proceeds of sales of land or tho stock of tho undertaking, either prevent its 
completion, or reduce it into its original elefiuonts when it has been completed.” 


After disposing of an argument founded upon the 127th section of 
the Lands Clauses Consolidation Act, Lord Cairns gave judgment 
fur tho discharge of the order which had directed the sale monies of 
tho surplus lauds to be paid to the receiver, and proceeded : — 

“ Although 1 have arrived at tliu»opimon which I havo expressed without hesi- 
tation, I cannot avoid fooling regret that securities such as railway debentures, 
upon which so many millions of money have boon invested, should havo been left 
at their creation in a statu to admit of so much argmnoift as thatwhioh has takon 
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place in this caso, and that thoir legal operation and extent should como to be 
defined not at the time when they have been given as security, but after difficulties 
have arisen as to their repayment ” (q). 

Since this case was decided, important alterations in the law Lave 
het'ii made by the Hail way Companies Act, 1 8(>7 ( /•>, the provisions 
of which, along with those of the Railway Companies Securities Act, 
lH(i(), will ho presently noticed (/»). 

It may he stated lion*, however, that by a. 4 of the Act of 1867, 
which was originally a temporary enactment, hut wa.s made perpetual 
in 187o by 38 & till Viet. c. 31, the engines, carriages, &c., consti- 
tuting the rolling stock and plant of n railway company, are not, after 
the railway or any part of it is open for public traffic, liable to he 
taken in execution. The protection of this enactment exteuds to 
every company authorized to make a railway, oven though tie* railway 
he merely a subordinate part of the undertaking authorized (/), and 
continues, although the railway ho closed for traffic (u). The same 
enactment provides for the appointment of a receiver or manager on 
the application of a judgment creditor. * 

Nor is rolling stock in a mine, Sue., liable to distress for rent due 
by tbo tenant of the mine, &c., unless it be his own property (u). 




8. Illegal Borrowing : LloycVs Bomb. 

If money is borrowed by companies in a maimer unauthorized by 
their acts of incorporation, the securities have no legal validity (a;). 
In 1844 a Committee of the House of Commons reported that largo 


sums of money had been illegally 

(i/) Tin* fourth suit rosulted in an inter- 
locutory order for a receiver of the surplus 
sale monies in favour of the assignees of 
the contractors, to whom the coiupunyhad 
gheu a (*hai go upon the surplus lands. In 
tin* later ease of Jluiren v. JJrecon, itv. It. 
Vo., 5W L. ,1., (Jli. 311, where a receiver 
had been appointed upon a hill filed by a 
debenture linker on behalf of himself and 
all other debenture holders ; and Mib»c- 
qucntly another deheutuic holder having 
obtained judgment in an action ut hnv in 
respect of his debt presented ft petition in 
the cause before the fteuring for leave to 
issue execution ii]Kin his judgment; Wood, 
Y.-O., held that the petitioner was only 
entitled to issue execution as a trustee for 
himself nnd all other debenture huldeis 
entitled to be paid jxiri with him, 
and directed an inquiry whether it would 
be for the benefit ol the debenture holders 
In have the judgment made available for 
their benefit. l»ut the authouLy of this 
ease is vary questionable. See l»or Oiifanl, 


borrowed by railway companies, 

L. .T,, In tt Fol Uriel, dr. It. Uo., h. R., fi 
Cli. 07 ; 39 L. J., Oh. 273. As to rights 
of “existing mortgagees” under it siieeidl 
net, see Robinson r. f\ tlubrimi It. (v., 17 
W. It. 441. Hen also The Imperial Aler- 
enafile Credit Association y, Nticrif uml 
Annutjh /!. Co., Ir. Jt., 2 Ku. 1, srversed, 
ib. 524 ; 111 W. ib 335, 1070. 

(/•) 30 Is. 31 Viet. c. 127, s. 23 et seep, 
vol. II. 

(s) Post, sect. 0, “ The Acts of lSOil ami 
18fi7.” 

(H Creat North' rn It. Vo. v. ToJwunlin. 
1a lb, 13 (j. B. I). 320 i 53 L tj. B. 
t5» ; 50 I,. T. Ibl5 ; 32 W. It. 5D0-I’. A. 

(«) Midland IVutjtjon Vo. v. Fofteriet, 
dr., R. Vo., L. It., 0 Q. B. 1). 30: DO 
li. J., Ij. 15. 0. 

(r) !5.i A 30 Yiet. e. 5l), vol. II. 

(*) Ki*e tie* preamble to coet. 19, 7 & 8 
Yiet. e, 85, po-it, vol. II. As to tin action 
by an tibHignor ol a boud an tins tee for the 
ahslgnee, &ee J) cA-io/i v. Unvnvit Vale It, 
Co., L. It,, 4 y. 15. ti ; 38 I* J., (). Ii. 17. 


Acts uflSCS-7. 


Rollins stock 
e muni 1»* taken 
huxicuteili, 


nur li title to 
ill Uc*.s. 


R, lUufil 

Itummug: 
UtintVj Howls. 
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and that it was expedient that the practice should be discontinued 
for the future, but that the then existing securities should be con- 
firmed. Accordingly, a statute (7 & 8 Viet. c. 85) passed in that 
year enacts that any railway company issuing any loan-note, or 
other negotiable or assignable instrument, otherwise than under the 
provisions of an act of Parliament, shall, for such offence, forfeit a 
sum equal to the sum for which the loan-note, or other instrument, 
purported to be a security ( y ). 

The secretary of every company is also required to keep a register 
of all such loan-notes, &c. ; such register to be open to the inspection 
of cortain interested parties (z). 

Tho custom of Parliament to limit the amount of money which a 
railway company should be permitted to borrow, and to prescribe the 
conditions under which their borrowing powers should be exercised, 
lias been easily defeated by the issue of obligations (purporting to be 
for work done or materials supplied for the puiposes of the under- 
taking), commonly called “Lloyd’s Bonds.” The holders of these 
bonds can sue tfpon them and recover judgment and issue execution 
against the companies, and are not hampered by the equality clauses 
contained in thc # ordinary mortgages and bonds (a). There is no reason 
to doubt the legal validity of Lloyd’s Bonds r when bond fide given 
to contractors or others for work achualfy done, as in fact they are 
nothing more than aif acknowledgment under seal of a debt due for 
a bond fide consideration. And they are, in fact, recognized by 
statute ; for the Regulation of Railways Act, 1808, directs the 
amount due on "Lloyd’s Bond and other obligations not included 
in the loan capital statement ” to be set down in the " general balance- 
sheet,” which every company is bound to prepare and print half- 
yearly (6). But the power to issue “ Lloyd’s Bonds ” is, no doubt, 
liable to gross abuse, and the propriety and best mode of limiting 
such power has accordingly been the subject of grave consideration 
in Parliament. In 1804 a Select Committee of the House of Lords 
issued a report upon the subject, and the acts of I860 and 1867, 
which will be presently noticed, gave effect to nearly all the recom- 
mendations of that report (c). The kw, as laid down in the cases 
next following, would seem to be unaffected by those acts. 

(y) 7 & 8 Viet. c. 85, s, 19, vol. II. Lloyd’s Bonds had r* valid claim against 

(s) 7 & 8 Viet. c. 85, h. 21, vol. II. As the assets of the company so far as the 
to tho right of parties who lend money company had had tho henofit of the sums 
on loan-notes to convert the same into of money in respect of which tho bonds 
shares, and when time is of the essence of were given. As to assignment of rolling 
such a contract, vc Campbell v. London stock to satisfy a Lloyd’s Bond, see Black- 
awl Brighton It. Vo., 0 Hare. 519 ; *11 morev. Yates, 80 L. J., Ex. 121. 

Jur. 651; P< anon v. London and Croydon lb) 31 & 32 Viet. c. 119, s. 3. and 
It. It Sim. 611. Seliod. I. No. 13. 

(") Lt iv ('<>/« unil Yoinjlinl 11. Co., (c) Tho report was printed at length in 
t K 4 i’ll. 743. ulUimiu!' Alalins, V.-C., tho Appendix of the two last editions. 
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In ono mo whore a company, having exhausted their borrowing ant 
powers under their act of Parliament, and being about to apply to *• fV> - 
Parliament for additional powers, issued bonds, payable at deferred pSiSwwiSy* 
periods, to contractors in anticipation of powers which they hoped 1,u ’ vtrb * 
to obtain, Wood, V.-C., hold, that they had not done what was 
illegal or a fraud upon Parliament, although part of tho bonds were 
issued for the purpose of raising money required to ho deposited 
in pursuance of tho Standing Orders on an application fur a new 
bill (<Z). 

But iu another and later case (r), where a company issued Lloyd's t 

Bonds in order to discharge tho liability of their chairman upon certain * v 1 ‘ ' l! ‘ ' ’• 
promissoiy notes signed by him to secure 10,000/. burrowed by the m'mj t-Vpi.'i. 
company to enable them to meet demands made, and to purchase 
part of the land required by them, it was held by the Court of 
Queen’s Bench, in an action brought upon one of these bonds, that 
it was illegal, ami that the plaintiff could not. recover. Tho defendants 
were empowered by tbeir special act to raise a capital of 330, 000/., 
and to raise by mortgage any further sum not exceeding 180,000/., 
but no part of such further sum was to be raised until the whole of 
tho capital had been subscribed for and one-hulf paid up. Part only 
of the capital was sifbscribed for ; but tho company determined to 
borrow 10,000/. for the purposes abuvo mentioned. In giving judg- 
ment, Crompton, J., said, — • 

“I take the law to be exactly ns it was laid down by Lord Wensloydale, in 
Houih Yorkshire 11. awl Hieer Ban Co, v. (beat Northern li. Co. (/), where ho 
Bays, * Generally speaking, all corporations are bound by a covenant under the 
corporate seal properly ailixod, which is the legal mode of expressing the will of 
the entire body, and are bound as much ns an individual is by Ids own deed. 

Contracts with partuersliips stand on a different footing. Out corporations, 
which are creations of law, arc, when the seal is properly atfived, bound jimt us 
individuals are by their own contract, and as much as all the members of a 
partnership would be by a contract iu which all concurred.’ TJial in undoubtedly 
true of corporations generally, and we shall see how lie applies it to corporations 
croaU*d for special purposes. 1 entirely agree with what Mr. Lush say.4, that 
these railway companies are creatures of acts of Parliament, constituted for 


(if) White v. Crmmrthni mol Crmtoian 
R. Co., 33 L. .1., Oh. !*!i ; 1 11. k M. 788. 
In R tuJuMl v. Fmf, 'Jo L, J., Ch. 789 ; 
L. B., 2 Kq. 730, Wood, V.-C., held that 
tho plaintilt, who llfid advanced iiiouey on 
a Lloyd’s Bund which the com i any lnul 
no power to issue, hiul no equity against 
tho directors to recoup him. This cast) 
was decided on tho ground that tho mis- 
representation was as to a point of law. 
Beattie v. Lunl ffluri/, J * 1L, 7 Oh. 777 ; 
41 L. J., Ch. 804. where the lopiesunla- 
tion is as to fart, tlie directors, may lie 
made personally liable for misrepresenta- 
tion or breach of warranty. Weeks t. 


Vroprt, b. It., 8 V. 1’. 427 ; 42 I., J., (’. 1’. 
129. 

(c) ( 'htuohn v. Miiiirlie\h r amt If iff ml 
li. Vo., 33 Ii. ,1., <J. li. liUS ; 5 11. \ H. 
f.h't, 723. In Imprint J/.v.o»*i7<’ Vfulit 
AmicMioh v. AVirrv and Arwvih li. Cu., 
I. 1L, 2 Eii. 921; 18 W. H. 1070, whwo 
holders of IJoyd’s Bond'., having obtain' d 
.judgments and converted then 1 judgmeuti 
into mortgages under 13 k If Viet. r. 29, 
ita wun held that the bonds weie not 
charged upon tho tolls aud lares of tho 
com] Niuy. 

(/) 9 Excli. 55. 
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specific purposes, and we must look to see how far they are affected by provisions 
conferring upon them the powers of borrowing money, which thoy are said to have 
acted upon in the present case. Lord Wensleydale proceeds : — ‘But when a 
corporation is created by an act of Parliament for particular purposes, with 
special powers, then indeed another question arises ; their deed, though under 
their corporate seal, and that regularly affixed, doos not bind them, if it appear by 
the express provisions of the statute creating the corporation, or by necessary or 
reasonable inferenco from its enactments, that the deed was ultra vires ; that is, 
that the Legislature intended that such a deed should not be made.’ That seems 
to mo to touch the very question before us, and seems to show that if it appears 
from the act of Parliament, or by natural inference, that the deed is ultra vires , it 
is one which ought not to be made, and is invalid. The directors of these com- 
panies are in tho position of special agents, and they have no power to affix the 
seal of the company to such deeds as are declared by the Legislature to be ultra 
vires , in Buch sense as having expressed that thoy are not to be made. I think 
that the corporation is bound by the seal being affixed to the deed where the 
directors havo power given them so to affix it, but that it is not bound where tho 
Legislature has said that the thing shall not be done. I cannot help agreeing 
with Mr. Lush, when he says that the Legislature intended that the company 
should have no borrowing powers except in the limited manner prescribed by 
their act of Parliament. Our attention has been celled to 7 & 8 Yict. o. 85, s. 19 ” 
—[His Lordship read tho section, and proceeded :] — “This implies that borrowing 
money in this way by those companies is unlawful, for the loan-note is not to be 
any security for tlys loon. Why should it not be such a security, except for the 
reason that the borrowing is illegal? The only doubt which can exist seoms to 
arise upon the infliction of the penalty, and the act is bo drawn that it might be 
argued that no penalty attsichos uuloss tho security is assignable ; hut I think that 
it means, if any loan-notes aro issued the penalty attaches. The words of the 
act, as between borrower and lender, ore strong to show that that is so, and that 
borrowing upon the security of loan-notes, or in any manner except such as is 
authorized by the act of Parliament, would bo illegal. We como then to the 
special act in tho present case, which gives power to tho company to borrow 
185,000?. on mortgage. Now, it is Boid that this does not touch the power of 
borrowing money on bond, or by simple contract ; and that, by loaving out all 
mention of bonds, tlio Legislature has left to the company a larger power of 
borrowing money than it lias given them of borrowing upon mortgage. Such 
a construction seems very strange. I agree with Mr. Lush, that the more natural 
construction is, that this is an enabling act, giving power to tho company which 
it could not otherwise have possessed, and that tho directors cannot borrow money 
in any (fiber way. And this construction is recognized in the Companies Clauses 
Consolidation Act, 184.5, which, by sect. 38, enacts, that * if the company bo 
authorized by the special act to borrow mftney on mortgage or bond, it shall 
bo lawful fur them, subject to tho restrictions contained in tho special act, to 
borrow on mortgage or bond such sums of rnnnoy, Ac.,’ which means that tho 
special act was required to enable tho company to borrow. tfiie provision in this 
8th section, when coupled with 7 & 8 Viet. c. 85, s. 1 9, impliedly provonts tho 
company from borrowing money in any other way than by mortgage. If they 
could borrow on bond as they pleased, tho provision empowering them to borrow 
on mortgage would be idle. Thqfo is, tlioreforo, a special limited mode of 
borrowing, and tho diroctors havo no other powers. In Payne v. Mayor of 
Brecon (y) the difficulty did not arise, for there was no express power to borrow 

/»»\ oi T T W-r ion • 0 IT ir W 



SECT, 8.— ILLEGAL BORROWING : LLOTD’s BoNIW. 


133 


money for the particular purposes; and iu Whil* v. Curouirtfon and Ctwlfann 
If. (A k (A), tlie bonds wore given for a debt really due to the contractors, and which 
it might have boon very proper to do, for companies may bo unable at once to got 
the money required to pay the contractors, anil then these bonds may ho given to 
tho contractor to enable them to raise money which is duo from the company. 
It is the same as if the company say to the contractors, We are liable to you for 
work done, and wo giro you these bonds by way of payment for tin* woik. J« 
tho case which wiis befoiu the Master of the Hulls, Troup's rare (i,, there was no 
prohibition against paying in this way, and no illegality. I’poii the facts of tho 
present cast-, it appears that tho bonds were scaled for the purpns-e of borrowing 
money upon them, in order that the plaintiff might lie able to discharge tho 
liabilities which were thrown upon him, and in substanuc it was the same as 
issuing a loan-note, and tho whole transaction was tainted with illegality, for it 
was clearly prohibited by tho act of Parliament,” 


Thowholo serios of cases up to 1870 on the subject of Lloyd’s 
Bonds will be found reviewed by Lord O’Hagau in Lire Baynols- 
town aiul Wexford ll. (Jo. (/;). In that case the company, whose 
borrowing powers were not to arise until a certain ] tuition of their 
line should be open for traflic, agreed with another railway company 
that if that company would lend them enough to enable them to 
complete the requisite portion of the line, they would, when their 
borrowing powers nrc«c, issue and deliver to that •company deben- 
tures in repayment Tho money was lent, tho required portion of 
the line completed, the contractor’s accounts defrayed by the lending 
company, and debentures for the amount vvero handed over. It was 
held that there was nothing illegal iu the contract, ami that the 
debentures wore valid, to the extent of tho sum actually advanced. 

Iu The Vorkahirc Railway Wayyun Co.v. The (lonmill Miiimthi 
Railway Co. (/), the defendants, whose Ixjrrowing powers were ex- 
hausted, sold rolling stock to the plaintiffs for 30,000/., 70 per cent, 
of its value, and repurchased it on a hiring agreement for live yours, 
with an option of repurchase at a nominal price at the end of the 
hiring. The hire was calculated at an amount sufficient to repay the 
30,000/. with interest at 7i per cent. It was held that this trans- 
action was iu fact a borrowing and therefore ultra rum, ami that the 
plaintiffs could not recover the arrears of hire, or even be allowed to 
stand in the place of creditors who had been paid out of the 3U,0l)0/. 


jmii'li.tu niiltiri 1 
or mllm' hl«i L. 


(ft) 33 L. J., fb.rf 13. 

(/) 2!) Himv. ilC3 ; awl see llonrCs mv, 
30 llrav. 22.1; Viler li. Co. v. liauhritlff, 
Lisburn ami firlfaif 11. C'o. , I. It., 2 Eq. 
190 ; 10 W. lb 5HS. 

(ft) I. it., 4 Eq. COS. That Lloyd's 
Bonds may uuder sumo circuwstaiiue.i bo 


goiid in the hands of a purchaser for v.dnu 
without notice, see In tv Smith 
list tin r jt <k, lie jMtrlr Churl if, J, If, 11 
Kq. 15? ; 40 L. J., (Jli. 153, per Malius, 
V.-C. 

(I) 15 L, T. 746. 

• 
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9. The Acte of 18GC and 18G7. 

In the years 1806 and 1807 important alterations woro made in 
the law relating to securities issued by railway companies by the 
Railway Companies Securities Act, 18G0 (to), and the Railway 
Companies Act, 18G7 (n). Under sect. 1 of the act of 18GG, every 
railway company (o) is bound to keep registered at the office of 
the registrar of joint stock companies in England the name of a 
registered officer authorized by them to sign instruments under that 
act ; and (sect. 5), within fourteen days after the end of each half- 
year, to make an account of their loan capital authorized to be raised 
and actually raised up to the end of that half-year, specifying certain 
particulars described in the schedule to the act, which account may 
(sect. 7) bo perused at all reasonable times by persons interested ; 
and (sect. 8) must also, within twenty-one days after the end of each 
half-year, deposit with the registrar of joint stock companies in 
England a copy certified and signod by the companies’ registered 
officer as a true copy of their loan capital half-yearly account : 
(Sect. 8.) 

They must also, before being entitled to raise any further loan 
capital, by whatever name called, deposit with tho same registrar 
a certified statement specifying (inter p alia) the amounts already 
borrowed, the amount^remaining to bo borrowed, and the acts under 
which loan capital has already been or can be in future raised (s. 10 
and Sched. I, Pt. I.). And tho 14th section prescribes that — 


Declaration iiy “ There ahoU ho put (by indorsement or otherwise) on every mortgage deed or 
onmortKatl"' ^ond made or givon after 21st January, 18(37, by a railway company for seeming 
deed imu bond, money borrowed by tho company, and on every certificate given after that day 
by a railway company for any sum of debenture stock (p) issued by tho company, 
a declaration in the form given in tho second schedule to this act (q), or to tho 
like effect, as circumstances require. Every such declaration shall bo signed by 
two directors of tho company specially authorised and appointed by tho hoard of 
directors to sign such declarations and by tho companies’ registered officer.” 


The Railway 
Companies Act, 
1807. 


The priority of .statutory mortgagees over judgment and other 
creditors is established by tho 23nl section of tho Railway Companies 
Act, 18G7 0‘), in the following terms : — 


[m) 29 & 30 Viet c. 10S, vul. II. 

(») 30 & 31 Yict. u. 127, vol. II. 

(o) By tho interpretation clause, sect. 2, 
tho term “railway company’’ includes 
every company authoiiml by net of Par- 
liament to raise any loan capital ior tho 
construction or working of a railway, or 
for any pm poses connected with tho con- 
veyance by .such company of traffic on u 
railway either alone or in conjunction \wth 
other purposes. 

(p) Tins includes “mortgage preference 
stock and funded debt, and any stock or 
shares representing loan capitul of a rail- 


way company by whatever name called,” 
sect. 2. 

(y) The particulars required by tho 
scheduled form tmf : — (1) The statute 
giving power to borrow ; (2) the amount 
of debt authorized ; (3) wliothor or not 
tho obtaining the c *rtilicato of a justice, 
or of the assent of u mooting of tho com- 
pany, has been made a condition precedent 
to the exoieiho of the borrowing power ; 
(■1) the date at which such condition has 
been fulfilled. 

(r) 30 & 31 Viet. c. 127, s. 23, post, 
vol. II. ' 
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“All money borrowed or to bo burrowed by a company on mortgage or Priority nf 
bond, or debtuturu slock, under the pro\ Lions of any act authorizing tho borrow- OiurigoijWa. 
ing thereof, shall have priority against the company, and tins property front time 
to time of the company, overall other claims on acts amt of any deists incurred or 
engagements entered into by them sifter 20tU August, IHtVf : providisl always, 
that this priority shall not aiieut. any claim a'rainst the company in reaped of any 
ront-cliarge granted or to be granted by them in pur.m.inoc of tin* L-indu (Hanses 
Consoliihition Act, IS In, or lliu Lands CI.su ici Consolidation Act Amctolmciit 
Act, 1WJO, or in n-.jK.rt of any rout or sum ri-vriul by nr paiabic uudtr any 
lease grants d or m.ido to the coinjutny by any pu* on in ]iiir.n.Uifo of stay net 
relating to th<* ionip.uiy which ii cnliHul lo rank m prio>ii,v to o r y* ii /.//.,« 
with the inteivit or dividoiui, on the ntorigagi Ik u I* ,i*i l* d> lu mine b-m-k ; 
nor shall any filing ln-ri-mbefoiv (n contained ato-et any i-taim for tied til on, 
used or occupied by the company for tho puipo-ica of the railway, or iiije.iiou >ly 
alfeetdd by the construction thereof, or by the uxereLe of any power* omtt ne*l 
on tlio compiiuy.” 

But money borrowed for the purpo.se of paying off bonds or inert- , 

gages, given or made under statutory powers, is, so far as the. same taiuiya.i«-. 
is so applied, deemed money borrowed within statutory powers: 

(Sect. 20.) 

Tho Act of lSf»7 also provides (neet. 4 (/) ) that the rolling stock 
and plant of a railway company may not be taken ii; execution, and 
(sect. G (/<)) Unit companies unable lo meet their engagements may 
tile a “ scheme of arrangement ” in t ’lumcery, to be assented to by 
mortgagees, &c., in contain proportions. • -«*. 


10. Invest merits by Trustees. ia inmtmtnte 

by Tm tci .. 

Where, under tho terms of a settlement, the trustees hail authority 
to invest money in any of the public stocks or funds of this kingdom, tl^‘i“ud tnih*"* 
or on real securities, it was hold to be a breach of trust to invest the "ny^cSitui" 
trust funds in railway debentures. Sir J. Jtoiuilly, M.ll, on this 
point, said, — 

‘ * I cannot conaidcr this a proper investment, or such a one as, under the power 
in this settlement, ought to have boon made. Assuming this tu bo a real security, 
it is not sufficient for a truatoo to say so, and rely upon that as his dofonce. It is 
his duty to consider tho nature of the proporty and tho conditions upon wliich it 
is held. It might possibly be involved in litigation, or subject to liabilities which 
may prevent its being an available security ; and hi this very ease tho security, 
under tho jjrovisions of the act of Parliament for making tho railway, cannot be 
onforcod in tho ordinary mannor in which real securities arc made available. 

Ho ejectment can be brought, neither can any foreclosure bo obtained. Repay- 
ment cannot be demanded for eight years ; tho security may bo sold, but tho 
value is diminished by the enjoyment being modo reversionary, and the parties 
entitled in possession beforo the time of payment. In till rospucts, therefore, it 
was a broach of trust ” (jj). 

(a) In this section, not in tho act gene- \v) Soo post, Chap. XV. 

rally. Re Cambrian R. Co., coram Lord (a’) iltuit v. Leith, 21 L. .T., Oh. 718 j 

Cairns, L. J., overruling 'Wood, V.-C., 16 Jur. SOS ; 15 Bear. 524. See also 

L. It., 3 Oh. 278. • Mortlmre v. Mortmain, 28 L. J., Ch. 

(t\ Pcrnetuated bv 38 & 39 Viet. c. 31.' 558 ; 4 De G. & J. 472. 
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XffilZ*'* Where, however, executors or trustees find among their testator’s 
property railway mortgages or debenture stock, they are not neces- 
sarily bound to realize, or guilty of a breach of trust by omitting to 
do so (y). 

stnUtorypowpr Modern settlements frequently authorize an investment in the 
ljenture stock, debenture bonds of railway companies, or in such preference or 
guaranteed stocks as produce an unfluctuating dividend. And it is 
expressly provided by the Debenture Stock Act, 1871 (z), that 
trustees empowered to invest trust funds in the mortgages or bonds 
of a railway company may invest Bnch funds in the debenture stock 
of a railway company, unless expressly forbidden to do so by tho 
instrument creating tho trust. Where there are remaindermen en- 
titled to the capital, an investment in terminable stock at a premium 
is, of course, improper (a). 


11. Additional 
Capital. 


Power to con- 
vert loon into 
capital, 

C. C. Act, a. 58. 


Offer of new 
shaiei to exist- 
ing shareholders, 
s. 58. 


Exercise of 
option to tike 
new sk.il ex. 


11. Additional Capital. 

9 

With respect to the conversion of borrowed money into capital, 
the Companies Clauses Consolidation Act enactB, that, if it be not 
otherwise provided by the special act, the company may raise tho 
additional sum authorized to bo borrowed by creating new shares 
instead of by borrowing, but such augmentation of capital must be 
authorized at a general meeting of the company : (Sect. 50.) Such 
additional capital is subject to the same provisions as to payment of 
calls, &c., as the original capital, except as to the time and amount of 
the calls, which may be fixed by the company : (Sect. 57.) If the 
old shares are at a premium, tho now shares must be offered to the 
shareholders in proportion to their existing shares : (Sect. 58.) Tho 
new shares vest in such shareholders, who accept them and pay the 
instalments duo thereon, and if any shareholder fails for one month 
to accept them* or pay tho instalments, the company may dispose of 
them : (Sect. 5}).) If the old .shares are not at a premium when the 
capital is augmented, the company may issue the new shares on such 
terms as they thiuk fit : (Sect. GO). 

It appears that the shareholder is held strictly to the exercise 
of his option within the time limited, and that from the naturo 
of the property which is the subject of tho option; time is of tho 
essence of tho contract (h). Tho absence, therefore, of the share- 
holder from England will not be any excuse for his failing to exercise 


(ff) Moitimon v. Marti mart, uld lUp'a. ferenco stocks bearing a liigh rate of inte- 

(s) 34 & 33 Viet. c. 27, post, vol. II. re&t, anil assumed that some of the stocks 

(ff) See Stewart v. Sun<iirt*on, L. It., 10 Mere of a terminable character. 

Eq. 2(5, in which Malms, V.-C., disap- (ft) Campbell v. London and Brighton 

nwrmml nf *ti infrAttiiwinf i« nrtn+n In nwn P R RIO 
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the option within the month (e). But if the now share.-} be created 
by an act incorporating Part II. of the Companies. Claused Act, 

1863, the (liroctors have power to waive the omission of the share- 
holder, either from absence abroad, or other satisfactory cause, to 
signify acceptance within tins prescribed period (tl). 

Whether a railway company, authorized by statute to take shares r> w . 
in another company, is entitled to the benefit of an allotment of new Vim r?.r l 
shares lias not been finally decided. Tn apparently the only case lint i ulitlo 1 1 1 
upon the subject, the Great Western It. Co. were nut homed by net n untionV ‘ ,u 
of Parliament to ‘-ubscribe for 17,500 .-hares in the AJctrupulitan It. ( *o. 

These shares were taken by nominees of the G. W. It. Co. By a 
sul)sequent act the M. Co. were authorized to raise additional capital 
by the creation of new shares. At a general meeting of the M. (Jo. 
it was resolved that these shares should be allotted rateably among 
the holders of original shares. It was held by Wood, V.-G, fliat 
neither the G. W. R. Co. nor their nominees were entitled to any 
new shares, as the G. W. It. Co. had no power to take the shares 
and would not ho liable to calls. But the Lords J notices overruled 
the demurrer, on the ground that the question could not properly l>o 
decided at the then stage of the suit, ami intimated an opinion that 
the G. W. I*. Co., though not entitled to hold the shares, might bo 
entitled to have them allotted ami sold for their benefit (e). 

The Companies Clauses Act, liSG3 (/), width applies to all com- Futmnre 
panies obtaining a special act and incorporating Part II. or III. of ( V Ci ' Act j Mli 
that act, as the case may be [(f), contains some important provisions 
relating to “additional capital,” that is, new ordinary shares or stock, 
and preference shares or stock ; and also relating to “ debenture stock,” Thrums 
which includes mortgage preference stock, and funded debt [It). And 
the Railway Companies Act, 186*7 (i), also contains several sections 
altering and amending the act of 1863. The more important of the 
provisions of the act of 1863 are, that either new shares or new stock 
may he created with the sanction of three-fifths of the votes of the 
shareholders at a special meeting (sect. 12) ; that preference shares 
are entitled to dividends only out of the profits of each year (sect. 


(c) P< arson v. London ctiul Croydon 11. 
6 fa, II Sun. 541. 

(d) 26 & 27 Yict. c. 118, s. 20, post, 

ml. II. * 

(r) ({ nut Western L. Co. v. Mtinpoli- 
Unt It. Co., 32 L. J., Ch. 8S3. Tin* point, 
which still rnnaius doubtful, ran lx* of 
importance ouly wlicro the shales (iri* at a 
premium. 

(/) 26 & 27 Yict. o. 118, s. 12, et scq., 
vol. 11. 

(g) Part II., sects. 12—21, doth with 
preference stock, and Part Jill., wets. 22— 
35, with debenture stock. 


(It) Si et. 35. For «>onst ruction of rUust'j 
of special in*f s ns to dchuilnri 1 -lock, see 
Cornwall Mnu nils 11. Co., L. 11., 18 (’ll. 
H. 3’lt; aflhinrd sub nom. Potion v. 
Jlurrinw, L It., 8 App. Cas. iMU. i!y 
lit* St.mii> Ad, 1870, tin 1 stamp duty 
]Hiynhh‘ on tr.msfirs of drlifiitiuf stoik 
is 2s. tid. for evtiy tull sum of 1 001. 
and also foi any tiaetional p.u( of 1001. 
of«tho nominal amount of stork trans- 
ferred. 

(I) 30 & 31 Viet. c. 127, s. 21, otseq., 
pout, vol. II. 
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11. Additional 
Capital. 


CortiQoato of 
Board of Trod a 
authorising addi- 
tional capital. 


Issue of pro- 
faned aud 
deferred ordi- 
nary stock. 


14) ; that, where the ordinary shares are at a premium, the new stock 
shall," unless the company otherwise determine,” be offered to existing 
shareholders at par (sect. 17) ; and as to debenture stock, that the 
payment of arrears of interest may be enforced by the appointment 
of a receiver : (Sect. 25.) 

The Railway Companies Powers Act, 1864 (7c), also contains pro- 
visions empowering the Board of Trade (in the case of railway com- 
panies incorporated by special act or by certificate under the Railways 
Construction Facilities Act, 1864 (l), to grant a certificate that the 
company are authorized to raise a capital for the purposes of the 
certificate such additional sum of money as therein limitedjby the issue 
of new shares or new stock, cither ordinary or preference or partly 
ordinary and partly preference, or partly in that mode and partly 
by borrowing on mortgage, at the option of the company or as may 
be prescribed in the certificate, and with power to create and issue 
debenture stock. 

The Regulation of Railways Act, 1808 (m), also provides that any 
company which»in the year immediately preceding has'paid a dividend 
on their ordinary stock of not less than three per cent, may, pursuant 
to the resolution of an extraordinary general meeting, divide their 
paid-up ordinary stock into preferred ordinary stock and deferred 
ordinary stock, and issue the same subject to certain provisions and 
with certain consequences set forth in tho act. The principal pro- 
visions are, that tho preferred stock bears a fixed maximum dividend 
at the rate of 0 per cent., but that where there are not profits avail- 
able for payment of such dividend, no part of the deficiency is to be 
made good out of tho profits of any subsequent year: (Sect. 13, 
sub-sects. G, 9.) 


(k) 27 & 28 Viet. a. 120, post, vol. II. “Jurisdiction of the Board of Trado.” 

For the procedure under this uet untl tho (Z) 27 & 28 Viet. c. 121, post, vol. II. 

amending act of 1870, soo post, Ch. X,, [m) 31 & 32 Viet. c. 119, s. 13, vol. II. 
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1. Agreements mule before the Special Act is obtained. ujwwiji 

We will first treat of qpntracts to talco lands, enteral into by rail- * 

■way companies under tlioir permissive powers, and the subject 
naturally divides itself into two branches, i e.^ first, where the con 
tracts are made before the special act for making the railway is 
obtained ; and, secondly, where they arc made afterwards. The first 
branch has been fruitful of litigatiou, as wo shall sec upon an investi- 
gation of the authorities. 

In the early days of railways it was frequently hold, in conformity 
with a previous decision of Lord Eldon (ft), that agreements made by 
landowners with promoters of railway companies to sell their lands, «w- 
and to withdraw or withhold opposition to a bill in Parliament (6), 
were not illegal, cither as being a fraud upon the Legislature or other 
landowners, or as being contrary to public policy; and landowners re- 
covered from companies largo sums of money which had been agreed 
by promoters to bo paid them as tho price of their laud, with a view 
to secure the withdrawal of their opposition to such bills (o). And it 


(«) Vauxhall Bridge Co. x. Spencer, 
Jac. 64. See 2 Maddf 356. 

(6) In Poole x. Poole, 34 L. J., Ch. 586 j 
13 W. R. 648, Kinderslcy, V.-O., hold a 
tenant for life, wlio had received a large 
sum of mouoy to withdraw opposition to n 
railway bill, to bo a truatoo of it for tho 
benefit of liimsolf and the remaindermen. 
See also Earl Shrewsbury x. North Staf- 
fordshire It. Co., 85 L. J., C1l 166. 

(c) Stanley v. Cluster and Birkenhead 
JR. Co., 1 Railw. Uas. 68 ; $ Shu. 264 ; 3 


Myl. As Or. 773 ; Lord 1‘rtre y. Eastern 
Counties 11 Co., 1 Railw. Cas. 402 ; Lord 
Hamden v. Simpson, 10 A. As IS. 820 ; 3 
Railw. Uas. *294 ; 0 Ul. & Fin. 61 ; Doe v. 
London and Croydon R. Co., 1 Railw. Cat 
257 ; Capper v. Earl of Lindsey, 3 II. L. U. 
293 ; Hawke* v. Eastern Counties li do., 
7 lkilw. Uas. 188 ; 22 L. J., Ch. 77 ; 16 
Jur. 1051 ; 3 Pe fl. As Rm. 743 ; ] J)e Oex, 
M. As 0. 737 ; 5 M. L. C. 331 ; Earl of 
Lindsey x. Q. N. R. Co., 10 Iiaro, 602 ; 22 
L. J., Uh. 995. 
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1. Agreements 
ttefort the Act. 


Lord. Cotlen- 
ham’s doctrine 
in Edvxtidt v. 
Grand Junction 
£ Co. 


was also held, that the fact of the landowner being a peer or member 
of Parliament did not render an agreement for the sale of his land at 
an exorbitant price the less valid, as such persons have as much 
right to sell their land for the highest price they can get as other 
people ; though, of course, a substantive agreoment by a member of 
the Legislature to take money for his vote would be illegal (d). 

Moreover, Lord Cottenham considered, that the company, when 
established under an act of Parliament, are entitled to all the rights 
and subject to all the liabilities of the projectors, and ought to be 
regarded in equity.as the successors and assignees of the projectors ; 
and he more than once held, that the company were so far bound by 
agreements entered into by the promoters or provisional committee 
or other agents, previous to or during the progress of the bill 
through Parliament., that he granted injunctions to restrain com- 
panies, when incorporated, from exercising powers acquired through 
the medium of such agreements, without carrying the whole agree- 
ments into effect (e). And his decisions were for some time 
acquiesced in and followed by other judges, and even elicited ex- 
pressions of approbation in the House of Lords. But doubts have 
been thrown ujpon those decisions, which must therefore be con- 
sidered to he considerably shaken, though they havo not hitherto 
beeu expressly overruled. These doubts are founded chiefly upon 
the ground, first, thatr the company when incorporated are not in 
fact the successors or assignees of the promoters, but generally consist 
of shareholders who were neither themselves the promoters, nor in 
any way connected with the promoters of the act, but became sub- 
scribers to the funds of the company after incorporation, upon the 
faith of the act of Parliament, which makes no allusion to any agree- 
ment entered into by the promoters ; and to hold such subscribers 
bound by agreements entered into before the act was passed, and not 
mentioned in tjio act, would be a fraud upon them, as well as upon 
the Legislature and other landowners (as indeed was contended in the 
early cases) : and, secondly, that tho carrying out such agreements, 
by the payment of money out of the funds of tho company when 
incorporated, is a misapplication of the funds of the company, and 


(d) Soothe cases of Lords Petra, Hov'dtn 
anil Lindsey, ubi supra. See also Scottish 
North Eastern Ji, Co. v. Stewart, 3 M‘Q, 
382. 

(<) Eilmrds v. Grand Junction R. Co,, 
1 ltailw. Cas. 173 ; 1 Alyl. & Cr. CSO ; 
Stanley v. Chester and Birkenhead R. Co., 
Tibi supra ; Lord Petre v. Eastern Uatuflics 
R. Co., 1 ltailw. Cas. 462 ; <?. ir. R. Co. 
v. Birmingham ami Oxford Junction R. 
Co , 2 Pli. 597, 605 ; 17 L. J., Ch. 213 ; 


Earl of Lindsey v. G.*N. R. Co., ubi supra ; 
Uooday \ . Uohheslcr R. Co., 17 Beav. 132; 
Eastern Counties It. Co. v. Iluwkcs, 5 
il. Li C. 3 j 6, 374—380. Of course a 
paity, intuuluig to rapine a substituted 
company to pet form a contract nmdo by 
liim -with other pei sons must lose no time 
m asserting his rights, or equity will 
affnul him no relief. Urecnhalgh v. Man- 
chester and Birmingham R. Co., 1 Railw. 
Cas. 08 ; 9 Sin* 416 ; 3 Myl. t Cr. 784. 
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ultra vires. There is, at any rate, very great weight in these objec- 
tions, and the only prudent course for a landowner, who is opposing 
a railway bill, to take, is either to obtain such an agreement as shall 
be personally binding upon some existing company, or individuals of 
responsibility (/), or else to try and get a clause recognizing his 
claim to compensation inserted in the act of Parliament, before he 
withdraws his opposition : though the insertion of such a clause is 
unusual. It will not be wise for him to rely on the* chance of the 
coinjMiiy, when incorporated, adopting any agreement into which he 
inay enter with tho promoters (<j), and even if the company dots 
adopt such an agreement, it may turn out to bo ultra ci/vs and void. 
Whether the company is bound by an agreement intro, rin \ or 
whether such an agreement may bo repudiated by the company, is, 
us lias been already said, a question upon which the authorities aro 
conflicting. The arguments in favour of holding the company when 
incorporated to be bound by agreements entered into by the promoters 
or provisional committee are stated by Lord Cotlonham in L hi minis 
v. Gmml Junction Jt. Co. (h ) ; whilst those against holding I ho com- 
pany liable aro to bo found in the judgments of Lord ( 'run worth in 
the House of Lords i n Preston v. Lirerpuol avtlMatiehcxter Junction 
Ji. Co. (i), and Caledonian and Dumbartonshire Junction ft. Co. v. 
Magistrates of Uclemhurghfk). They aro of w> much importance, 
that no apology is required for inserting thorn at some length. 

In ’Edwards v. Grand Junction E. Co., Lord (Jottenham, C., 
said, — 

“ The railway company contend that they, being now a corporation, aro not 
bound by anything which may have passed, or by any contract which may havo 
boon entered into by tlve projectors of the company, bet >re the act of incorporation, 
If this proposition could bo supported, it would be of extensive consequence at 
this time, whon so much property becomes every year subject to tho power of 
these incorporated companies. Tho objection rebts upon grounds purely technical, 
and those applicable only to actions at law. It is said that the company cannot 
bo sued upon tho contract, and that the agent entered into a personal contract, 


(/) As to tho personal liability of an 
agent contracting “on behalf of propn^d 
company,” 5>uo Kchitr v. Barter, U li., 2 
0. 1*. 171 ; 36 L. J,, 0. P. 5)1, where the 
agent was hold liable. In Scott y. Lord 
Jihury, L li., 2 C. P # 25.' ; 36 L. J., <1 P. 
161, tho promotors and directors won' hold 

I icrhonally liable for money advanced by a 
>ank. 

(r/) Heo Leominster Canal Nuriya* inn, 
v. Shrewsbury aiul IRrtfor l 11. Co., 26 
L, J., Ch. 761 ; 3 Jv. & •). 051. 

(/i) 1 Riilw. (J,ts. 173 : 1 Myl. & Ur. 
650. See also lit l fun l toil Cttinbridje 11. 
Co. v. Stanley, 32 L. J., Uh. 60, 


{!.) 2 11 ‘Q, 361. In LominsUr Canal 
Nnriijalioii v. Shmr,litry and lit rtfonl 
11. Co., ulii supra, Wood, V.-C., sjN’.iking 
ol this cisc, said, “Tint decision lm only 
gouo to this extent, that that whith the 
directors could not do alnr the formation 
of the company, certainly the in o visional 
directors could not do betore, for the pur* 
pobo of binding the comp my. Y on cannot 
spend by autieip itinn before the ait tli« 
niouey of your sh irehoMi rs, for jmrpohea 
fnr^uiieh afterwards you could lint spend 
it, (iiid which any bill ;lc sb irehoMcr would 
lu\e the option of le.liaiuiug you from 
doin'.” 


Tors mlh dsJ ty 
of pi in oti is. 


Unle laid down 
b> LmJ Cuts n» 
bam, <\, m / d- 
nini'iT, Uiitivi 
Jviutan It, Co. 
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nnriftrt.fl.Vrnp to procure from the company, 'when incorporated, a similar contract. 
It canno t be deniod that the act of the agent was tho act of the projectors of the 
railway j it was, therefore, the agreement of the parties seeking an act of incor- 
poration that, when incorporated, certain acts should be done. The question is 
not whether there bo any binding contract at law, but whether this Court will 
permit the company to use their powers under tho act, in direct opposition to the 
arrangement made with the trustees before the act, and upon the faith of which 
they were permitted to obtain such powers. If the company and projectors can- 
not be identified, still it is clear that the company have succeeded to, and are 
now in possession of, all that the projectors had before. They ore entitled to all 
their rights and subject to all their liabilities. If any one individual had projected 
such a scheme, and in. prosecution of it had entered into an arrangement, and 
then had Bold and assigned all his intorest in it to another, there could be no legal 
obligation between those who had dealt with tho original projector and such pur- 
chaser j but in this Court it would be otherwise. So hero, as the company stand 
in the place of the projectors, they cannot repudiate the arrangement into which 
Buch projectors have entered ; they cannot exorcise the powers given by Par- 
liament to such projectors in tlioir corporate capacity, and at the same time refuse 
to comply with those terms, upon the faith of which all opposition to their 
obtaining such powers was withheld. 

“ The case of Eujt London Waterworks Go. v. Bailey [l) was cited to prove that, 
save in certain excepted casos, the agent of a corporation must, in order to bind 
the corporation, bo authorized by a power of attorney ; but it does not therefore 
follow that corporations ore not to be affoctod by oquitieB, whether created by 
contract or otherwise, affecting those to whose position they succeed, and affecting 
rights and property over which they claim to masreise control. What right have 
the company to meddle w tyh tho rood at all (>») l The powers under tho act give 
them tlio right, but befuro that right was so conferred, it had been agreod that 
the right should only bo used in a particular manner. Can the company exercise 
tho light without regard to such an agreement l I am clearly of opinion that 
they cannot ; and having before expressed my opinion that the contract is suffi- 
ciently proved, it follows that the injunction granted by tho Vice-Chancellor is, in 
my opinion, proper, and that this motion to dissolve it must be refused, with costs. 

u The caso of Vanxhall Britlye Co. v. Burl Spencer (n) was cited for the trustees, 
and it certainly is a strong authority in favour of their claim ; Lord Eldon having 
in that caso expressed an opinion that the withdrawing opposition to a bill in 
Parliament inighi^bo a good consideration for a contract, and having recognized 
tho right of an incorporated company to connect itself with a contract made by 
tho projectors of tho company boforo the act of incorporation. On tho other hand 
Dance v? Girdler (<>) was cited for the railway company, but that was an attempt 
to mako a surety liable beyond liis contract ; and Sir James Mansfield in his 
judgment in that caso relied much upon the trant of identity between tho society 
with whom the contract was made and tho corporation ; and the question there 
was as to a legal liability, not as to an equitable right. 

“ It was contondod for tho railway company, that to cnforcS this equity would 
be unjust towards tlio shareholders of tho company, who had no notice of the 

(l) 4 Ring. 2S3. the tumpiko-rond, which was fifty feet ; 

(m) The great struggle in the msc was whilst tho act saiil it should ho not loss 
upon tho question whether a bridge to a than fifteen fwt wide. 

turnpike-road «mr a railway should bo [n) 2 Madd. 356 ; Jac. 64. 

fifty or thirty foot wide. Tho mjrremnt (o) 1 ?>.& I\ f N. 11. 34. 

was, that it should bo tho same width as • 
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arrangement. Tn this two ulivions anvffcri may In* mad » *. lit a. that the iWt 
cannot recognize any party interested in the oorp nation, imL must look 10 Jm 
rights and liabilities of tho corporation (\>\ \ and eeondh, that i here is 
nothing in the effect of the injunction mcon*iisf« at with tin* > i*.»\i*uomof the art j 
for although the act provides that bridge i hliall nut be h thou liftueii feet in 
width, it does not provide that they shall not l»j nude «Mu*. The eontjemy 
might under this net dearly agree that this or any nthm* bridge sh eil.l In any 
feet wide/’ 


In Vi'PrtuH v. IJi'i i'lHjuf, Miim ln\t> i*. av. //. ( '»>. i*/ •, Laid ( Van* t. i*in>v 

• * * \*c rrh i \ 1 1 * 

wot til, in allusion to that judgment of I,or*l t'ottonlifim, .vij.l, uoi n. /./ a 

‘•The process of reasoning whereby Mr. Pi.'.fon t.-L* t«i c'i ir.? tin e**,uj my W ' ‘ ’ 
is this : He says, ‘ 1 entered into a contract with the pn»j,*i toi , of the c*»mp un , 
and consequently 1 have a right to as irnue iluit , hy my w itlidivw ii*^ my « ,jrn m. 

they succeeded in inducing the legislature to constitute this company : and the 
company therefore conma inis# iin.i mm, and must take « » Lienee with that 
burden attached to it, and must f ullU this among .t other contract s' 

“In the able argument which was addressed tom by tin- loatimd Solicitor* 

Genoral, that doctrine was very much questioned, and had it Ins-ti nev s,nry upon 
the present oceu don fully to make up my mind on tin* object, whether that <loo- 
trino is correct or not, I should lm\e desired much further time for eon ,ider,it .on. 

1 am aware that that is a doctrine whieh'was acted upon by Lots l Potn nlima ; .u 1 
the Solicitor-General, indeed, eudeavouml to explain some of the cast s to .how 
that ho had not quite gone that length. I confer I think it must he taken, that 
that doctrine has been acted upon in a great many eases by Lord ( lot Unhum ; and 
it has been acted upon in so ninny cases, that it would l»e u»ry inexpedient, oil’, 
hand, to say that that doctrine cannot bo sustained when one considers how much 
may have boon dono upon the faith of it. I must, however, own, that when the 
subject comes to be closely examined, T think there are objections of tho <*v.ni st 
nature to its adoption, objections which do not seem suflieicntly to hate pn s*>d 
upon the mind of his lordship. Lord Cottcuham acted upon this principle, llut 
tho railway company wan tho sneces, or of the projiclor ., or the a * *>01111 e, if one 
may say so, of the projectors, and must take existence, .-.abject to the btnduu 
which had been contracted for by those who were the pmundetb of it, and to whom 
it owed its existence. It is manifest that that doctrine is open to great objection.,, 
for when a company is incorporated by net of Parliament, hundred*-, l may wiy 
thousands, of persons from all parts of the kingdom, come and purchase shares 
upon tho faith that tho act of Purliaimnt toll, them what their liability tare ; and 
in what position arc they placed, when upon lookiu { for their dividend (Jiey aro 
told, ‘ You can have no dividend because contracts to the aiuotuii of a million (for 
it might go to that extent) Inn e been entered into h > pay pen mw Minn «*f money 
which will como out of your capital, and subject lowhi<h obligations you own 
yuiir (■xisteuee l ’ The answer that may be m.iilojolluil i ‘ I bate had 110 notice 
of that ; I see in tlip act of Parliament, which U my title-deed, that there is no 
allusion to anything of tho sort.’ 

Now ami then there is on the face of an act of Parlinun lit a stipulation that 
the lauds of Mr. Johnson or Mr. .lack* on are not to In* taken without stieli and 
such stipulation 1 . < >f course no eoiupkiint eau be made wlieii that L found, but I 
must Bay that the complaints which may really’ umL.-a ruunly be made by pur..oiu 

( ji) Sir al-o ] (i r bold Kt. Lisni.iid-. 111 («e\, M. k (I. 7 ~A . .*• II. I* t\ P.Tli. 

Hutch s llu'tt i'ii Cm/ lit 1 1 , 11, 1 Pi* (t/i 0 11. L. C, 017. 
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iii respeot of their being bound by contracts not apparent upon the face of the 
act of Parliament are formidable to the last degree. Observe, my lords, to what 
this doctrine leads. There is that case of Lord Potre, at which everybody starts 
when he hears it, in which there was a contract entered into by tho projectors of 
a company, that if Lord Petro would withdraw his opposition, they would pay him 
120,000/. for that which was not worth above 4,000/. It may be that some of 
those who purchased the shares of that company were aware of that contract ; but 
in all probability that was not the caso with tho majority. If this might be done 
once, as in the caso of Lord Petre, it might have been dono with ton other landed 
proprietors, and there would have been above a million of tbe capital of the sub- 
scribers contracted away from them without any sort of knowledge upon their 
part, and for purposes quite foreign from those for which they subscribed. I, 
however, only point out this because there may be considerations which may out- 
weigh those which I have now mentioned, and it may be when the matter comos 
to be looked into more closely, notwithstanding all those formidable objections, 
that Lord Oottonham’s view of the case is the correct one ; at all ovonts, having 
boun aotod upon so long, it may be inexpedient hastily to depart from it. If, 
therefore, this case had turned upon the validity or non-validity of that doctrine, 
I should havo desired of your lordships further time to consider as to the course 
which was to be taken, but it doeB not.” 

• 

His lordship then proceeded to examine the contract in question, 
and showed that it was conditional on tho railway being made, and 
proceeded to sSy, — • 

“ I do not hesitate to say that even adoptii% Lord Cottenham’s doctrino, and 
supposing contracts mad# by projectors are afterwards to be binding upon com- 
panion, still that doctrine cannot apply here ; it can only be that contracts which 
tho railway company might lawfully havo ontered into after the company had 
beon formed, shall be binding if they were enterod into by those who might be 
considered as agents for the company before tho company came into corporate 
existence.” 

“ In another case (>■), Lord Campbell stated that a contract like this would 
have boen ultra vim. That is vory high confirmation of the doctrine I am now 
declaring ; but I cannot hesitate to say, even if Lord Campbell had stated no thing 
of tho sort, that I should have had no possible doubt that it is ultra vires of a 
corporation, ostablishod for the purpose of applying the funds of its subscribers 
in making a railway, to enter into a covenant to pay 5,000Z. to a person for not 
opposing them in Parliament. To do so is entirely beyond the powers intended 
to bo conferred, or that over wore conferred, upon the directors of a railway 
company. I state this booauso I have uo # wish to sin-ink from giving that as 
my opinion. I go entirely upon the other ground as to the construction of the 
agreement hero.” 

Lnru Ginn- Again, in Caledonian and Dumbartonshire Junction li. Co. v. 
nieru'iii^vdc- Mamdnttcs of Helensburgh (s), his lordship said : — 

tfovitni, A.c., It. o r 

of Udcmbin yh. * 1 The important question raised in this caso is, whether tho appellants can 

bo compolled to perform tho engagement onterod into by the committee of 

(r) Eader n Comifks It. Vn. v. Uuwlrs, {>,) 3 JpQ. 891. This judgmeut was 
5 11, L. C. 3.")i5 ; (hujc v. Kcwmnrkct It. much coinddeml and very loug delayed on 
Co.. 18 (). 15. KJ9. account of n snm*i*stif.n Vtwfnn u ■ 


1. Ayremenfi 
before the Act. 
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management, on behalf of the projected company, before it had actually come 
into existence. 

“ On behalf of the respondents it was argned, that, though the agreement in 
question was not enterod into by tho appellants themsolves, that is, by the railway 
company, yet it was entered into by a committoo of management, formed for tho 
object of obtaining the act of Parliament by which the appellants were afterwards 
incorporated, and so that on principle as well as on authority tho appellants arc 
bound to implement what tho committeo had so undertaken to do. 

“ Suppose this question not to be settlod by the authority of previous decisions, 
I cannot think that tho proposition thus put forward by the pursuers bolow can bo 
supported. It proceeds on the ground that tho committeo of management ought 
to be treated in the nature of agents for tho company which owe* its existence to 
their exortions ; and that when the company cainc into being, it was from its veiy 
birth (so to say) bound to fulfil the contracts by which its projectors had stipulated 
that it should be bound. 

“ This reasoning rests on the assumption that a railway company, when estab- 
lished by Parliament, is in substance, though not in form, a body succeeding to 
the rights and coming into the place of the projectors. On no other hypothesis 
can such a company be bound by engagements to which it waB not a party. It 
theroforo becomes necessary to consider whether this is a true view of the relative 
positions of a company established by the Legislature and of tlfo porsons, whether 
called a committee of management or provisional committoo, or a body of pro- 
jectors, who have applied to and obtained from Parliament tho act constituting 
the company. When suclfea body apply for an act of incorporation, what they 
ask for of the Legislature is not an act incorporating and giving powers to thoBe 
only who are applying— not nocessarily even incorporating and giving powors to 
any of them— but an act incorporating all persons wl!b may be willing to sub- 
scribe the specified sums and so to bocome shareholders in the company. If the 
Legislature accedes to such an application, the act when passed becomes tho 
charter of the company, presoribing its duties and declaring its rights ; and all 
porsons becoming shareholders have a right to consider that they arc entitled to 
all the benefits held out to them by the act, and liable to no obligations beyond 
those which are there indicated. If this bo not the truo principle, the Legislature 
might be making itself ancillary to serious injury. When a capitalist, believing 
in the probable success of any particular project sanctioned by the Legislature } 
is satisfied with tho terms of incorporation embodied in tho act, he reasonably 
advances his money on the faith of those terms ; and if the project turns out a 
failure he has no right to complain. The speculation was ono as to tho prudence 
of which he had the means of judging, and no injustice is done to him if in the 
result he sustains a loss. 

“ But surely the case is very different, if behind the torms of incorporation 
expressed in the act, tliero are others of which the public have no notice, but 
which are to bo held equally binding on tho shareholders .os if they had formed 
part of tho chartor#of incorporation. If such secret or unexpected torms are to 
he held binding on those who take shares, the result may be ruinous to those who 
act on tho faith of what appears on tho face of tho legislative incorporation. Tho 
principle on which all railway acts, and acts of a similar character, proceed, is to 
specify tho sum to be raised and the sliaroB i^to which the funds of tho company 

Liverpool, Ac. R. Co., then before 11a* concurred in Lord Cranwortb’s judgment, 
House, might involve similar points ; lmt 2 M‘Q. 422. 

ih rlirl nn+.iimmB.tftlvilrt ma T.nnf UrnnrdinTii 
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AgmmtnH arc to ba divided, to incorporate tliu shareholders, and to prescribe the objects to 
fort the Art. j] 1G f un j B are to be applied, It iB inconsistent with the policy of such aots 

to hold that there can bo any other terms binding on those who subscribe their 
money, "beyond what appears on the faco of the act itself. 

“Not only is such a doctrine calculated to occasion injury to shareholders, but 
it may often be a fraud, or, at all events, a surprise on the Legislature. The 
statutory powers are given on the faith of the terms apparent on the act itself. 
It may well be that the additional terms, if communicated to Parliament, would 
have prevented the passing of the act at all. 

“ Special terms as to particular cases or particular persons are often made tho 
subject of special clauses, and then noither the Legislature nor any person taking 
sharos can complain, * The whole truth is disclosed. The Legislature sanctions 
the special provision and the shareholder purchases his sharos with full notice 
of tho exceptional enactment. I know that it is said to be a common practice, 
sanctioned by committoos of both houses whon those bills are before them, not 
to insist on tlio insertion of these special and private clauses at the instance 
of persons alleging grounds for thoir introduction, if agreements between the 
promoters and the persons asking for the special clausos arc entered into, whereby 
the promoters engage that the company when incorporated Bhall give to thoso 
who aro asking for special enactments the same benefit as if there were clausos 
in the bills to th8 effect asked for. That may be. Of the propriety of such a 
practice I am not Lonnd to say anything. But the question is, what is the effect 
of such arrangements ? Do they bind the future company, or those who enter 
into tho agreement ? I need hardly say that tho pra§lico of committees canuut 
alter tho law of Hie land, and I confess I can discover no principle, legal or 
equitable, whereby such contracts can be held lo be obligatory on the company. 

“And hero I must roflmrk that I cannot accede to tho argument that tho 
distinction between the company and thoso who may previously to its formation 
have entered into contracts purporting to bind it, is one of a technical nature or 
calculated to occasion substantial injustice to any one. Tho suggestion that tho 
distinction is one of a technical nature, proceods on the fallacy that the company 
aro substantially the same persons as the projectors, only embodied in a new form. 
This is n< it so. Probably, though not certainly, the projectors may be among tho 
shareholders, but tho groat bulk of the shareholders will always bo persons who 
have taken sharos on the faith of the act after it had passed or in its progress 
through Parliament, and who know nothing of what is not apparent on the face 
of tho act. 

“ In holding that tho company is a body different from its projectors in sub- 
stance as well us in form, I am acting on what is the mere truth, and no injustice 
can arise to thoso who havo dealt with tho projectors, for against them, and all 
under whose authority they acted, there will bo a clear right of action if tho com- 
pany duel not fulfil the engagements which they havo contracted that it shall 
perform, and that is surely all which those who 1km o dealt with the projectors can 
claim ns their right. For these reasons I am of opinion that there is no ground 
for holding that a company is bound by any engagement made by those who 
obtained its act of incorporation, unless thoso engagements are embodied in the 
terms ef tho act itself. 

“ It remains, however, to bo considered how far this question, whatever may bo 
my opinion of its merits, has been settled by authority. Tho throe cases mainly 
relied on in support of the doctrine contended for by the respondents, who wore 
purauore below, namely, that a railway company, after.it has obtained its act of 
i +i,„ ,,f ilwvju wTimn +1 ip i, wni obtained. 
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are those of Edwards v. Grand Junction It. Go., Httuley v. Cheater ctud Birken- 
head B. Go., and Lord Fetre v. Eastern Counties R. Go.” 

His lordship then stated the facts and part of Lord Coltcnham’s 
judgment (i) in the first of those cases, and proceeded : 

“ In. reasoning on this and other casos decided by Lord Cotteuliam, it has boon 
contended that his judgments w ont no further than to dooide that if the inoi irpc >- 
rated company took the benefit of tlio contracts entered into 1 iy third persons with 
the promoter's, they, the company, must at the same time porfonn tlio obligations 
binding the promoters. I cannot reconcile such a supposition either with uliat 
foil from him in that case, or with the decision itself. Th o language which. 1 liavo 
quotod seoms to mo to show dearly that ho carried liis views much fuitliu*. Ho 
says expressly that the company are entitled to all the right i and subject to the 
liabilities of tlio projectors. Ho assumes that tho company stand in placo rtf 
tlio projectors, and treats tho powers of the act as powers given by Parliament 
to the projectors, and tlio injunction rostraius tho company from exorcising :v 
power which they possessed independently of any contract with tho road trustees, 
because such an exercise would be at varianco with the contract betwoen tlio 
trustees and the projectors. The j udgment furthei' proceeds upon tho assumption 
that the forbearing to oppose tho bill was a consideration moving from tho trustees 
to the company, and not solely to the projectors. It is tlfercforo plain that, 
according to Lord Cottenliaiu’a view of tlio law, the company, when incorporated, 
oannot exerdso its powers in violation of contracts entered into by tlio projectors 
before the incorporation.* * 

His lordship then stated the cases of Stanley and Lord Pet re, and 
added 

tf In this, as in tho other cases, Lord Cottenham clearly considered that the 
company was bound by the contract of the promoters. Lord Petro’s case is a 
very strong one, bocause tlio bill contained a statement that the paymont of the 
120,0001. would bo reduce tlio funds of the company as to make it impossible for 
them to complote their lino, and yet Lord Cottenham considered that Lord Potro 
had a right as against tho company to insist on tlio contract entered into by tlio 
six projectors, although the company refused to confirm it by deed under thoir 
seal. 

“ In one of these casos Lord Oottonliam reforred to VauMudl Bridge Vo. v. 
Lord Bpeucpr («), as in some degree sustaining his views of tho law on this 
subject.” * 

His lordship stated and examined that ease, and proceeded : — 

“ The result is, that in tlio three casos to which I have roforrod, Lord Cotteuliam 
acted on tho principle that a company incorporated by act of Paliamont is, or 
may be, bound bj*tho previous contracts of those by whom tho act of incorporation 
has been obtained. I have stated my reason for thinking that Bticli a doctrine 
rests on no sound prineiplo, and may lead, as in Lord PoWs case I think it did 
lead, to groat injuslico. And if therefore the case now to bo decided was in all 
respects similar to tlio three casos I liav^ referred to, wliat 1 should have to 
decide would be, whether i should advise your lordships to ndhoro to the proce' 
dents established by Lord Oottonliam on tho ground that it is unsafe to act 


(0 As given above, p. 143, 


(«) 2 Modd. 356 ; Jar, 64, 
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su*o to bo divided, to incorporate tlio shareholders, and to prescribe the objects to 
which the funds are to bo applied. It is inconsistent with the policy of such acts 
to hold that there can be any other toms binding on those who subscribe their 
money, beyond what appears on tho faco of the act itself. 

“Not only is such a doctrine calculated to occasion injury to shareholders, but 
it may often be a fraud, or, at all evonts, a surprise on the Legislature. The 
statutory powers ore given on tho faith of the torms apparent on tho act itself. 
It may woll bo that the additional terms, if communicated to Parliament, would 
have prevented tho passing of the act at all. 

“ Special terms as to particular cases or particular persona aro often made tho 
subject of special clauses, and then neither the Legislature nor any person taking 
shares can complain. * The whole truth is disclosed. Tho Legislature sanctions 
the special provision and the shareholder purchases his shares with full notice 
of tho exceptional enactment. I know that it is said to be a common practice, 
sanctioned by cominifcteoB of both houses whon theBo hills aro before them, not 
to insist on tho insertion of these special and private clauses at the instance 
of porsons alleging grounds for their introduction, if agreements betwcon the 
promoters and the persons asking for tho special clauses are entered into, whereby 
the promoters engago that tho company when incorporated shall give to those 
who are asking for special enactments the same benefit as if there were clausos 
in tho hills to the effect asked for. That may be. Of the propriety of such a 
praotico I am not bound to say anything. But the question is, what is the effect 
of such arrangements ? Do they hind the future company, or those who enter 
into tho agreement ? I need hardly say that the praotico of committees cannot 
alter tho law of the land, and I confess I can discover no principle, legal or 
equitable, whereby such contracts can bo hold 1® ho obligatory on the company. 

“And hero f must rofttark that I cannot accede to the argument that tho 
distinction between the company and those who may previously to its formation 
have mtered into contracts purporting to bind it, is ono of a technical nature or 
calculated to occasion substantial injustice to any ono. The suggestion that the 
distinction is ono of a technical nature, proceeds on the fallacy that the company 
aro substantially tho sumo persons as tho projectors, only embodied in a new form. 
This is not so. Probably, though not certainly, the projectors maybe among the 
shareholders, but the groat bulk of the shareholders will always ho persons who 
have taken shares on the faith of tho act after it had passed or in its progress 
through Parliament, and who know nothing of what is not apparent on the face 
of the act. 

“ In holding that the company is a body different from its projectors in sub- 
stance as woll us in form, I am acting on what is the mere truth, and no injustice 
can aviso to those who have doalt with tho projectors, for against them, and all 
under whose authority they acted, there will be a clear right of action if the com- 
pany doe's not fulfil tho engagements which they have contracted that it shall 
perform, and that is surely all wliich those uho have dealt with the projectors can 
claim as their right. For these reasons I am of opinion that there is no ground 
for holding that a company is hound by any engagement made by those who 
obtained its act of incorporation, uuloss those engagements are embodied in the 
terns of tho act itself. 

“ It remains, however, to ho considered how far this question, whatever may ho 
my opinion of its merits, lias been settled hj aulhoiily. Tho throe cases m ainl y 
relied on in support of the doctrine contended for by tho respondents, who wore 
pursuer-, below, namely, that a railway company, after jt lias obtained its act of 
incorporation, is bound by tho contracts of those by whom tho act was obtained, 
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are those of Edwards v. Grand Junction It. Co., Btruleji v. Cheater and Birken- 
head 22. Co., and Lord Petre v. Eastern Comities It. (h.” 

His lordship then stated the facts and part of Lord Cottcnham’s 
judgment (t) in the first of those cases, and proceeded : 

“In reasoning on this and other cases decided by Lord Cottonhain, it has been 
contended that liis judgments wont no further than to decide that if the incorpo- 
rated company took the benefit of the contracts entered into by third persons with 
the promoters, ihey, the company, must at the name timo perform the oblige tions 
binding the promoters. I cannot reconcile sueli a supposition either with what 
fell from him in that case, or with the decision itself. The language which i have 
quoted seems to mo to show clearly that he carried his views much further. II .» 
says expressly that the company are entitled to all the right i and subject to the 
liabilities of the projectors. Ho assumes that the company stand in place of 
the projectors, and treats the powers of the act as powers given by Parliament 
to the projectors, and the injunction restrains the company from exercising a 
power winch they possessed independently of any contract with the road trustees, 
because such an exercise would bo at variance with the contract between the 
trustees and the projectors. The judgment further proceeds upon the assumption 
that tho forbearing to oppose the bill was a consideration moving from tho trustees 
to the company, aud not solely to the projectors. It is tlforeforo plain that, 
according to Lord Oottenham’s view of tho law, the company, when incorporated, 
cannot exercise its powers in violation of contracts entered into by the projectors 
before the incorporation.* * 

Hia lordship then stated the cases of Stanley and Lord Petre, and 
added : — 

“ In this, os in tho other cases, Lord Cottenham clearly considered that the 
company wob bound by the contract of the promoters. Lord Petre’s case is a 
very strong one, because the bill contained a statement that the payment of the 
120,0002. would so reduce the funds of the company ob to make it impossible for 
them to comploto their lino, aud yet Lord Ootlonham considered that Lord Petri; 
had a right os against the company to insist on tho contract entered into by the 
six projectors, although tire company refused to confirm it by deed under thoir 
seal. 

“ In one of these casos Lord Cottonhain referred to Vnufthull Bridtju Co. v. 
Lord Spencer (it), as in somo degree sustaining his views of the law on this 
Riibject.” , 

His lordship stated and examined that case, and proceeded : — 

“ The rosult is, that in the throe casos to which T have reforrod, Lord Cottenham 
acted on the principle that a company incorporated by act of Paliomont is, or 
may bo, bound by*tho provious contracts of those by whom the act of inet irporatiou 
has been obtained. I have stated my reason for thinking that such a doctrine 
rests on no sound principle, and may lend, as in Lord Petro’s case I think it did 
lead, to great injustice. And if therefore the case now to be decided was in all 
respects similar to tho three coses I hav^ referred to, what i should have to 
deddo would bo, whether I should advise your lordships to adhere to tho prece- 
dents established by Lord Cottenham on the ground that it is unsafe to act 


«) As given above, p, 143. 


[//) 2 Madd. 358 ; Jar. 84, 
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agaiaa t a series of decisions, evon though thoy may appear not to rest on any 
solid foundation, or to depart from them and to adopt what I consider a just and 
more correct principle. 

• f I am, however, relieved from the necessity of coming to any positivo decision 
on this point, because I think the present case is distinguishable from those 
decided by Lord Cottenbam, and so that even if those authorities are to be held 
binding, still they do not govern the present case. 

“ In all the cases before Lord Cottenbam, the contracts which he held to be 
bin ding on the company were contracts to do things warranted by the terms of 
the incorporation.” 

His lordship then proceeded to show that in the case before the 
House, what the projectors had contracted to do was to apply funds, 
raised under legislative authority for the purpose of the railway, to an 
object foreign from that of the railway, namoly, the construction of 
a pier and harbour at Helensburgh, and on that ground decided that 
the company was not liable upon the contract of the proprietors. 

In 1865 the question again came before the Court of Chancery, in 
The Earl of Shrembm'y v. North Staffordshire R Go. {x), and 
Kindersley, V.-Cf, after an elaborate review of the cases just named, 
and stating that it appeared to him that the contract then before him 
waB ultra vires «*f the company, and therefore^ was unnecessary for 
him to decide the abstract question as to whether the contract of the 
promoters was binding^on the company, said : — 

“ I think, if I were obliged to decide that question, I should be compelled to 
take this course, to decide in accordance with the nnreversed decisions of Lord 
Cottenham, although I should do so in the full expectation that my derision would 
bo immediately appealed from and reversed, and made to accord with the opinion 
that has been expressed by the present Lord Chancellor, Lord Oranworth. That 
would, however, bo a very inconvenient courso, for I should be simply deciding 
in that way for the purpose of having my decision overruled, os I have no doubt 
it would be. At tbo same time I confess that if it were necessary for me to 
deride it, I clo'not know how I should escape from that horn of a dilemma.” 

On the argument of this last-mentioned case a distinction was 
raised, though it was unnecessary to decide upon it, as to the differ- 
ence between contracts being ultra vires in the sense of being not 
binding on dissentient shareholders, and in the sense of being actually 
prohibited by tlio Legislature. The distinction, if a sound one, is of 
considerable importance, and was discussed at some length by 
Willes, J., and Blackburn, J., iu the Exchequer Chamber, in the 
case of Taylor v. Chichester and Midhurst R Co. (y). 

In that case the defendants proposed to apply to Parliament for an 
act enabling them to extend their railway, and wishing to buy off the 
opposition of the plaintiff, a landowner over whose estate the proposed 

(/) 35 L. J., CL 156 ; L. E., 1 E<j. 593. (//) 36 L. J., Ex. 201 ; L. R., 2 Ex. 356. 
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railway was to pass, entered into an agreement with him, whereby 
after providing for the purchase of the land required for a specific 
sum, they agreed absolutely (and not conditionally on requiring any 
of his land), to pay him within three months after the passing of the 
bill the further sum of 2,00QZ. by way of compensation for the annoy- 
ance, &c., which had been or might he sustained by him in respect 
of tho sporting upon his estate by the construction of the intended 
railway. The plaintiff agreed not to opposo the bill. The defen- 
dants obtained their act, but did not talco any part of tho plaintiff's 
land. Both the old and tho new acts contained the usual clauses 
restricting the application of the funds to be raised to the purposes 
of the respective acts (z). The plaintiff having sued the defendants 
for the 2,OOOZ., it was held by the majority of the judges in the 
Exchequer Chamber (u) s reversing the unanimous decision of tho 
Court of Exchequer (6), that the covenant was for tho appropriation 
of the funds of the company to purposes other than those to which 
under cither of the acts they could be applied, and so to purposes in 
effect prohibited, and was therefore ultra rives, and that the cove- 
nant could not be the foundation of an action. Willos and Black- 
burn, JJ., however, held that the contract sued on was not “ malum 
prohibitum,” and was therefore legal as against the defendants, 
whatever right a dissentient shareholder might have to relief against 
it ; the breach of trust, if any, committed by*tbe directors being in 
respect of matters affecting the shareholders only. But the House 
of Lords (c) in unanimously and without hesitation reversing tho 
decision of the Exchequer Chamber and affirming that of tho Court 
of Exchequer (d), did not found its decision upon or even notice the 
distinction, the soundness of which it may be remarked, was expressly 
called in question by some of the judges who had formed the majority 
in tho Exchequer Chamber (e). 

Lot us now proceed to consider some of tho cases which have arisen 
in the Courts, as to the construction of contracts entered into for the 
purchase of land before the special act is obtained, and as to the 
remedies available to the vendors of such laud in cases whore the 
contracts have not been carried into effect ; first promising that con- 
tracts of this nature must of course, in general, bo construed and 
governed by tl^o same rules as other contracts of a similar kind] 
and that, in general, no proceedings can bo taken against the com- 

(i) See also Companies Claims Act, tho whole argument, but concurred ao fur 
1845, a 65. as bo hpard it ; 4 31. & C. 400. 

(«) Keating, J., Mollor, J., Smith, J. fy) Lord Ilathcrley, L. ('., Lord "West- 
and Lush, J. ; disa. Wilies and Black- bury and Loid Colonsuy. 
burn, JJ. 00 L. R., 4 H. L, 628. 

(5) Martin, B., Drarawril, B. and (c) By Montagu Smith, Keating ami 
Pigott, B. Pollock, C. B., had not heard Lush, JJ., L. H., 2 Ex. at p. 360, 


Cnnstincilou 
Mill ('ill* till (‘nil 
tiaets between 
pioimiUiN iiml 
Uinlmrners. 
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Awimmti p ail y when, incorporated, upon an agreement entered into by the 

promoters, unless after incorporation the company have in some way 

ratified and adopted the agreement (/). 

This latter difficulty was got over, in the cases of Webh and Lord 
* Pnpp iii. James Stuart? by agreement. And in another case, where a land- 
owner withdrew his opposition in Parliament to a railway bill, upon 
an agreement with the promoters that the company would take his 
land on certain terms, and after the passing of the act brought an 
action for breach of the agreement against the promoters, which 
action was stayed,* on the company being made by arrangement 
defendants to a new action, and suffering judgment by default for 
the demand : it was held that the company thereby adopted the 
agreement, whether it would otherwise have been binding on them or 
not, and that it was not vitiated by one of its terms being that the 
company should pay tho costs of the landovvnei’s opposition to the 
bill (g). 

ofpTOmotoi! 11 * 7 Where the contract entered iuto by the promoters amounts to an 
absolute agreement on tbeir part, that the company will tako and 
pay for the land if the vendor supports the bill and it passes into a 
law, then upon the performance of those conations, the vendor may 
maintain an action for damages against^ the promoters, if from any 
circumstance the company fail to cany out the agreement (h). 

EarUf Thus, in Capper v, Earl of Lindsey (i), which was an action in 
covenant against promoters, both tho House of Lords, on appeal from 
the Exchequer Chamber, and the judges summoned, were unani- 
mously of the opinion that tho plaintiff was entitled to recover. 

In that case a landowner, through whose estate a part of a pro- 
jected railway was to pass, becamo a party to a deed with the pro- 
jectors of the railway by which lio covenanted to withdraw his 
opposition to their bill, and to oppose a rival bill ; and they cove- 
nanted to pay him a certain sum of money, in case their bill should 
pass within six months from tho date of the doed, or to pay him a 
different sum, if the rival bill should pass within eighteen months 
from tho date of the doed. It was then provided, that, if the bill of 
these projectors should not be passed w'ithin six months from the date 
of the agreement, either party might put an end to the agreement by a 


(/) In Bedford and Canibmhjr R. Co. 
v Manley, 32 L. J., Ch. (JO, Wood, V.-C., 
hold that the* company, by giving notice to 
tieat and talcing possession under compul- 
sory powers, luia u dived an ogieeniont 
inode by the promoters with tho Luidowiwr, 
and therefore were not entitled to a dociee 
ior specific peiformance of it. 

{ (J ) William v. Fit. George's Harbour 
Co., 2 Do d. & J. 517 ; 24 Bear. 380. 

flA Vl n ,,7 ,, n-.n.., 7... e eon . on 


Tj. J., Ex. 218 ; Caprer v. Earl of Lindsey. 
3 H. L. C. 293. 

(0 The Court of Exchequer decided that 
the plea was an answer to the action ; 1 
Exch. 679. This decision was i evened in 
the Exchequer Chamber ; 2 Exch. 801. 
Tho House of Lords confirmed the deci- 
sion in the Exchequer Chamber ; 3 II. L. 
U. 293. Soe also Lindsey v. Great North- 
ern R. Co., 22 L. J, Ch. 993 ; 10 Have, 

i'f*\ 1 
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notice. The deed then contained a covenant on the part of the pro- 
jectors, by which they agreed, if the two companies should bo amal- 
gamated, to pay a certain sum, within three months after such amal- 
gamation. The two companies were afterwards amalgamated, but no 
bill ever passed at the instance of those projectors alone, and they 
subsequently gave a notice to put an end to the agreement. The 
action was brought against the projectors on that clause of the deed 
by which the plaintiff was to receive a sum of money, within throe 
months after tlio amalgamation of the companies ; and the defendants 
pleaded that their bill had never passed into a la\f ; that at the end 
of six months they had given notice to put an end to the agreement 
at which time no part of the line of railway had been made 011 the 
estate of the plaintiff, uor had his lands boon taken by the amalga- 
mated company. The House of Lords decided, that the right to 
payment did not depend upon tho fact of making a part of the rail- 
way of the amalgamated company on tho plaintiff’s estate, on taking 
or using or doing any injury to his land, but that the right to it 
depended simply on the effluxion of threo months’ time after the pass- 
ing of the Amalgamation Act, and the plea was consequently held 
had; and the judgment^ the Court below in favour ef the plaintiff 
was affirmed. t 

But if it clearly appears from tho contract tjiat tho vendor is not 
to bo paid the stipulated price, unless the company when incorporated 
require and actually take the land, then the contract is considered as 
conditional on the taking of the land ; and if, in consequence of the 
abandonment of the railway from inability to raise the necessary 
funds or from any other cause the company do not take the land, 
then neither they nor tho promoters who Hignud the contract are 
bound to pay the stipulated price, no action is maintainable for it, or 
for damages for the nonpayment of it, nor will a Court of Equity 
decree specific performance. 

This was decided in Gage v. Newmarket R Co. (j). In that case 
a railway company who were promoting a bill for an extension of 
thoir line, which, if made, would pass through the lands of the plain- 
tiff, covenanted, " that in the event of tho proposed bill passing in 
tho then session of parliament, the company would, before they 
should enter upon any part of the plaintiff’s lands, pay to him 4,900/. 
purchase-money for any portion, not exceeding forty-three acres, 
which the company might, under the powers of their act, require and 
take for the purposes of their undertaking ; and that in addition 
to the purchase-money, the company r should pay to the plaintiff, 
before they should enter upon any part of his laud, 7,100/., as land- 


No action lies 
wlieio continct 
In conditional vn 
company taking 
the mud. 


Giuie r. New- 
multi Jl. l o. 


( } ) 21 L. J., Q. B. 39S ; 7 Rail\y. Gw. IBS : 18 Q. B. 437. 
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lord’s compensation for the damage arising to his estate by the 

severance thereof, in respect of the lands, not exceeding forty-three 

acres, to he taken by them.” The Court decided that the company 
were not liable to pay cither of the above-mentioned sums unless they 
entered upon some part of the lands. Lord Campbell, C. J., delivered 
judgment as follows : — 

“ The question we have to determine is, whether, the company never having 
entered upon any part of the plaintiffs lands, he is now entitled to sue for theso 
two sums, or either of them ? The 4,0002 is declared to be tho purchase-money 
for the land to be required and taken ; and tho only time of payment mentioned 
is before the company enter upon tho land. Therefore, if no land is roquirod or 
taken, and the company never enter on any part of the land, tkero seems great 
difficulty in saying that there has been a breach of covenant in not paying the 
money. So, the 7,1002. is declared to be a compensation for severance of the land 
taken from tho rest of the plaintiffs land, and the same time of payment is de- 
fined. But there has been no severance to be compensated, and the time for pay- 
ment has not arrived. The deed does not bargain for a sum of money to be paid 
absolutely by the company to the plaintiff, as a consideration for his withdrawing 
his opposition to ihe bill, but provides a peculiar modo of estimating the value of 
the land to be taken, and of the compensation to be made for severance-damage, 
instead of the modes pointed out by the general actB upon the subject. We, 
therefore, do nokthink that the company can bo considered as having absolutely 
covenanted to pay 12,0002. to the plaintiff in a reasonable timo after the passing 
of the act. If this deed could bear such a construction, wo should have thought 
it so far vltra vires and *rid.” 


^ca'icSvaea?™" The case of Preston v. Liverpool, Manchester, Go. (h), was 

pwf°ManSie7ter decided on s i m ^ ar grounds. The plaintiff bad agreed with the pro- 
ic./jj. Co. ’ jectors that he would assent to a railway being mado through his 
property, as laid down in the deposited plans, upon condition that in 
case the company should in that or any subsequent session obtain 
an act of incorporation, they should pay him 1,0002. for all lands re- 
quired by them for the due making of the railway, and a further sum 
of 4,000?. for residential injury to the estate ; that a tunnel should be 
made in a particular part of the property, and a passenger station 
made* at a spot indicated. The plaintiff thereupon withdrew his 
opposition to the bill, and tho company obtained an act, and pro- 
ceeded to survey the plaintiff’s land, hut subsequently abandoned 
the project of making the railway. The plaintiff thereupon filed his 
bill for specific performance of the contract. The Master of the 
Rolls, however, dismissed it, and the plaintiff appealed to the House 
of Lords, when the decision of the Master of the Rolls was affirmed, 

(£) 1 Sim. N". S. 586 ; 21 L. J., Oh. 61 ; 2 M‘Q. 514, and Scottish North Eastern 

17 lieav. 114 ; 5 H. L. O. 605. Sea an 11. Go. v. Stewati, 3 M'Q. 882, wore de- 
ex tract from tho judgment of the Houao cided on similar grounds. See also Eastern 
of Lords, ante, p. 145. Tho cases of Edin- Counties R. Go. v. Eawkes, 5 H. L. 0. 359, 
in,i , n , t> n„ v Pi,:ihv) npr Lord Comubell. 
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on the ground that the contract was conditional on the railway "being 
made, and as it was abandoned the plaintiff was not entitled to spe- 
cific performance. 

Upon similar principles in Webb v. Direct London ami Ports- 
mouth R. Go. (2)., where tho agreement was of a vague and contin- 
gent nature, specific performance was refused in equity. In giving 
judgment Lord Cran worth, L. J., said : — 

“ This is not only a case in which wo ought not to interfere, but it is a case in 
which we should be exactly reversing the order of things, and making the machi- 
nery of this Oourt instrumental in doing injustice if we did interfere, because the 
only relief wo could give would be to decree the payment of 4,500?. But hero it 
is admitted, that what the contract amounts to iB really this a contract to pay 
4,500?. : to select eight acres of the plaintiff’s land, and take it from him ; and for 
such land and consequential damage to pay the 4,500?. Now, what the plaintiff 
would have to do at law, as I believe, would be to state in Ms declaration this con- 
tract, and to allege as a breach of it on the port of tho defendants, that they had 
not taken the eight acres of land, nor paid the 4,500?. The amount of damage to 
he calculated would then, as I conceive, be a calculation made on the aggregate, 
what, taking all these circumstances into consideration, will do justice ? Whereas 
the relief that would be afforded in tills 0001*1 would be positive injustice. It 
would he giving 4,500?. as the purchase-money for that which, they have not taken, 
and wliich, I believe (for there is reason to think that their parliamentary powers 
are gone), they nevor can now take. I do not, however, wish to commit myself 
on that subject. It may be that they could still take it and re-sell it. At all 
events, it is one of those cases in wMch, assuming the instrument to amount to 
what the plaintiff says it amounts to, a contract to pay 4,600?. by way of purchase- 
money, and compensation for damage to be done to other land, he has the ready 
means of obtaining complete redress at law, and we think to that redress he ought 
to he left.” 

This case was followed by Lord James Stuart v. L. and N. TF. R. 
Go. (' m ). In this case the following agreement was entered into in 
consideration of the withdrawal of an opposition to the company’s bill 
by the Marquis of Bute Watford and Dunstable Railway.— Heads 
of agreement for tho purchase of the Marquis of Bute’s land required 
by the above railway. As to A. (ji), the company were to give b 400£. 
an acre for the land required for the railway, and an additional 
1002. for making a particular road. As to B., which was land laid 
out for building purposes, and was called ‘The Seven Acres,’ the 
company were to give 1,2502. an aero for seven acres. As to C., they 
were to give 4002? an aero, for what was required ; and as to D., they 
were to give 2502. por acre ; besides which, they were to pay 1,0002. 

(?) 21 L. J., Oh. 387 ; 18 Jur. 823 ; 1 gui&hed therein by the letters A., B., 0. 

De Gox, M. & G. 621. aiul &>., which respectively referrod to tho 

(m) 21 L. J., Oh. 460 ; Itf.Tnr. 6S1 ; 1 map. In this caso the company were 

De Gex, II. & G. 721. willing to admit an adoption by them of 

(») Tho body of tho agreement referrod the agreement, which was in fact signed 
to a map at tho end. There were four by their agents, 
portions of laud comprised in it, distin- 


JVebb v. Direct 
London and 
Poribmutklt. Co. 


Lord Jttmti 
Stuart v. Lr.iulan 
and North Witt- 
emit. Co. 
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1 . Agreements 
Wore the Act. 


for depreciation of homesteads, &c.” The agreement then contained 
the following clause : — ■“ The above prices refer to the quantities of 
land required for the railway, and to the contents of the roads and 
several portions which are respectively to be accurately measured.” 
This agreement having been executed, the opposition to the bill was 
withdrawn, and the company obtained their act ; but subsequently 
they abandoned the line of the railway over the lands in question, 
and the plaintiff thereupon, shortly before the compulsory powers of 
the company would expire, filed a bill for specific performance of the 
contract. Sir John Romilly, M. R., following the decision of Vice- 
Chancellor Turner in the last- mentioned case, decreed a specific 
performance (o), but on appeal this decree was also reversed by the 
Lords Justices. Lord Justice Cranworth said : — 


tl TUe ground on which we proceeded in Webb's ease was this, that whether it was 
a contract or not, the circumstances of the case made it Buch that it was not St 
for this Court to interfere by way of specific performance, because these two cir- 
cumstances conspired : first, that complete relief might bo obtained at law, if tbo 
parties were entitled to any relief ; and secondly, the principle of mutuality 
wholly failed, for it was impossible for the company to hold the land for their 
benefit in consideration of the money which they were to pay. Now it appoars 
to me that that principle applies precisely in the sa&e way in this case as it did 
in that” r 

• 

Sent™ 1 b imL y ' the case Shrewsbury v. North Staffordshire R. Co., a 

owner. tenant in tail of land through which a projected railway was to pass, 

threatening to oppose the bill, the promoters in 1845 entered into an 
i!uu A ’ u ‘ agreement, containing other stipulations, all onerouB on them, to pay 
him 20,000?. in the event of the company being incorporated, that sum 
to be " independent of tbe ordinary payment for land, severance or other 
usual compensation,” and to be paid into Court. The project failing 
in committee was merged in another, the provisional committee of 
which adopted that agreement and the bill passed. In 1848 a deed 
of covenant was executed under the company’s seal, reciting that 
the kmdowner had opposed tho bill, and that, “ with a view to bis 
countenance and support to the undertaking, and to meet the expense 
and inconvenience to which he shall he personally subject, tbe pro- 
moters had promised, in the event of the company being iucorpo- 
rated, that, over and above and in addition to the yalue of the land 
and tho compensation money for damage by severance or otherwise,” 
they would pay him 20,000?. ; hut it being doubted whether it was 
lawful for him to retain it to his own use, it had been arranged that 
the company should retain ft and pay interest for it, and he should 
indemnify them in respect of it, and accordingly the company cove- 


(o) 16 Jur. 209 ; 21 L. J., Ch. 451, > n. (1). 
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nanted to pay the interest, the 20,000?. to remain in the hands of 
the company, they being at liberty, when required, to pay it into 
Court, and the landowner gave a covenant to indemnify. An agree- 
ment of even date relating to the lands taken was mutually aban- 
doned, and deeds to cany out a substituted arrangement prepared, 
but never executed, under which the company took possession and 
paid the purchase-monies into Court. Interest upon tho 20,000?. 
was paid up to the death of the landowner (for a short period at a 
reduced rate), and the company refusing to pay it further, a bill 
was filed by the next tenant in tail to enforce the agreement, and on 
his death his successor filed another bill for the same purpose : it was 
held by Kinder&loy, V.-G., that the only consideration for tho agree- 
ment of 1845 was to secure the landowner’s countenance and support 
to the scheme ; that the covenant and agreement of 1848 amounted 
to no more than an adoption and carrying out of that agreement, 
which, although not illegal, was ultra vivas of the company, and could 
not be enforced against them. 

The general grounds upon which equity will decflec specific per- Sjipomer'cr- 
formance in these cases is thus stated by Lord St. Leonards in Eastern Mm cawitin 
Counties R. Co. v. Hawhea (p) : # a c«.t. //««*«. 

“ In cases of contracts binding on railway companies, in tho viow of equity, tlio 
Court goes beyond tho law. Now specific performance is the right of every seller 
as well as of every purchaser, unless it can he displaced. It has been Baid, but 
has long since been overruled, that a seller may go to law as ho only wants tlio 
money, whereas tho purchaser wants the ostato, but asollerwants tho exact sum 
agreed to bo paid to him, and he wants to divest lximsolf logally of the cstato, 
which, after the contract, was no longer vested in him beneficially. This is accom- 
plished by spocific performance, whereas at law ho would be left with tho cstato 
on liis hands, and would recover damages only according to the views of a jury. 

Ho is untitled to a complete remedy, and if you rofuso him a specific performance, 
you deprive him of that which you accord to tho purchaser. Look at tho conse- 
quence ! Equity, immediately after the contract, considers tho purchaser as owner 
of tho estate : ho may sell or devise it ; it would descend toliis heir ; it is no 
longer the property of tlio seller ; on the other hand, tho money, the price, belongs 
to the seller ; he may dispose of it as port of his personal cstato, and it would go 
to his personal representatives as such. Now if you capriciously withhold specific 
relief, a sellor can never bo sure wliai*is the nature of his interest ; as, for oxample, 
whether tho ostate will go to his Loir, or tho price to his next of kin. This rulo 
applies as forcibly to a railway company os to an individual. In my opinion it 
applies with even yore force in a case like this. For when a railway company 
purchases property, nothing but a spccitic pei'formancc would answer the object 
of the company, and the Legislature has taken cave to ensure that object ; whereas 
in many purchases it is indifferent to a purchaser whether he obtains the estate 
or damages. The remedy of a sellor in a contract for a Bale to a railway com- 
pany ought to be co-extensive with Uio remedy of tho company.” 

{p) 5 II. L. C. 37(3. Ami see per "Wood, to the public is no ground for refusing 
V.-C., in Bedford mid Cambridge 11. Co. specific performance, lhnihael v. Thames 
v. Stanley, 32 L. J., Ch. 62. Inconvenience Valley 11 Co., L. K., 2 Cn. 1 17. 
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This case of Eastern Counties R Co. v. Hawhes (q) is tho only- 
case in which specific performance of a contract, made by the pro- 
jectors of a railway company for the purchase of lands, has boon 
decreed against the company after the passing of the act. In that 
case it was granted, although the company declined to enter upon 
the lands, and in fact abandoned their undertaking altogether. The 
decision is therefore of great practical importance. This case was 
argued five times. Twice before Knight Bruce, V.-C., who decreed 
specific performance of the contract, and overruled exceptions which 
had been taken to the Master’s report on the title ; thirdly, upon 
appeal against that decree, before Lord Truro, 0., who resigned the 
seals before he delivered his judgment (r) ; fourthly, before Lord 
St. Leonards, C. ; and, lastly, before the House of Lords (s), when 
the judgment of the Vico- Chancellor was affirmed. 

The agreement in question was under the corporate seal of a 
railway company, who were the promoters of a bill in Parliament, 
for a branch line from their railway to Spalding, with an extension 
to form a junction with the Ambergate Railway, and the company 
thereby agreed, conditionally on the bill passing, to purchase the 
whole of the ^plaintiff's lands, of part of which he was owner in 
fee simple, and of the other part only tenant for life, and to obtain 
all necessary powers for enabling him" to complete the purchase. 
One-tliird only of thd* plaintiff’s land was within the limits of devia- 
tion, and directly affected by the bill in Parliament. The objects 
of the agreement were to induce the plaintiff to withdraw his oppo- 
sition to the hill, and also to enable the company to form, inde- 
pendently of Parliament, by means of a diverging line passing through 
a part of his lands, not included in tho deposited plans, a junction 
with the Ambergate Railway, in tho event of the extension proposed 
by the company’s bill beiug rejected by Parliament. There was 
nothiugin tho agreement or evidence to show that the plaintiff knew 
of the latter object of the company. The bill passed into an act, 
with §, clause prohibiting the formation of the extension line, but 
giving tho company power to purchase land, not exceeding thirty 


(?) 16 Jut. 1051 ; 7 Railw. C'as. 188 ; 
22 L. J., Ch. 77 ; 3 Do G. k Sm. 713 ; 
1 Do Gex, M & G. 737. In Bedford and 
Camhidqe R Co. v. Stanley, 32 L. J., 
Ch. 60, Wood, V.-C., would liavo panted 
specific perfoiuiauec at flic tint of the com- 
pany, it they had not taken proceedings 
to enforce their compulsory powers under 
sect. 85. In Taylor v Chkheskr jnul 
Midhurst 11. Co., tho ninjoiity of the 
judges iu the Exchequer Chamber distin- 
guished the case of Eastern Counties 11. 
Co. v. Jfawles, whilst tho minority re- 
imi’ded it as in point. Tho House of Lords, 


in roversing the judgment of tlie Ex- 
chequer Chamber, both thought JTavict 1 
rate to be uudistiuguishalile, end approved 
its principle. * 

(r) The defendants declined to bo bound 
by his judgment, which he was prepared 
to deliver after liis resignation. See 7 
Railw. Cas. 219; 16 Jur. 1057; 15 & 16 
Viet. e. 80, s. 60. 

(s) 5 H. L. C. 331. In this case it will 
bo obsorved that the defendants filled the 
position orboth promoters and incorporated 
company, and it is rather difficult to say 
in wliich character they were held liable. 
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acres, for extraordinary purposes. The company afterwards aban- 
doned the whole of the proposed undertaking, and declined to per- 
form the contract, whereupon the plaintiff filed his hill, and was 
held entitled to specific performance. The principle of this decision Extension line, 
was approved of, and applied to compensation money, by the House compensation 
of Lords in the more recent case of Taylor v. Chichester and Mid- 
hurst R. Co. (t). In that case the defendants were au incorporated 
company who had promoted an extension bill. The extension line 
was intended to pass through the property of the plaintiff, who an- 
nounced his intention to oppose the bill. It was .thereupon agreed 
between the directors of tlio company and the plaintiff — (1) that if 
the hill should pass, the company would make the extension line ; 

(2) that in the like event the company would, for 2,000?., buy 1'iom 
the plaintiff twenty acres of land, “ which would be required for the 
construction of the railway;” (3) that the company would, within 
throe months after the passing of the hill, pay the plaintiff 2,000?. as 
compensation for injury to his estate ,* and (4) that the plaintiff would 
not farther oppose the hill. The whole agreement w?ts to be void in 
the event of the bill not passing in the then session. The bill passed, 
but the extension line was not made, nor was the plaintiff’s land taken. 

It was held that these circumstances afforded no defence to an action 
by the plaintiff to recover the? compensation money. “ The contract,” 
said Lord Hathcrley, C., “was dependent entifely on the passing of 
the act, and the plaintiff would have a right to contemplate it exactly 
as if the act had passed, and the agreement had been entered into 
under its powers ; ” and with regard to the compensation money, ,f it 
did not make the least difference that it would he paid for damage 
which would nover be done, if the land was not taken.” And Lord 
Westbury added that, under the special act, which was an ordinary 
extension act, “there was no pretext for talking of a breach of trust 
or want of powers.” 

In connection with the subject before us, we may remark, that if ParHanimt may 
an agreement he made to withdraw opposition to a bill, in considera- tracts, 
tion that tlio company promoting it should make a hraucli lino for 
the convenience of the petitioner against the bill, it seems that the 
company may afterwards apply to Parliament for a bill authorizing 
the abandonment of the branch line. Lord Cottenlmm, C., refused 
to grant an injunction to restrain the application for such a bill, but 
evidently upon the ground that Parliament has the power of destroying, 

(0 L. R., 1 H. L 628 ; 39 L. .1., Ex. tak^u ; (2) Hint tlio plaintiff had suffered 
217, reversing tlio judgment of tho Ex- no annoyance ; so that the point raised 
chequer Chamber, L. R., 2 Ex. 356, and and decided against the landowner in Ear! 
affirming that of the Exchequer, 4 H. & C. Skronhury's cmc (nnte, n. 156), that tho 
409. Tho ease was decided on demurrer payment was colourable, did not arise, 
to pleas— (1) that tho laud hod not been 
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altering or affecting existing rights, but, nevertheless, always providing 
compensation to the party whose rights are sought to be affected (a). 
And equity will allow a guardian or other trustee to take steps for 
opposing the progress of a bill in Parliament, or to enter into nego- 
ciations with the promoters, if it is shown that the company propose 
to take lands in a manner which may be prejudicial to the owner, 
whose estates are under the care of the Court (x). 

If a contract contains any stipulation which is a condition pre- 
cedent to the payment of the money by the company, it must bo 
duly performed (yf 

The Lands Clauses Act does not apply to agreements for tho sale 
of land made bofore the special act enabling the lands to be taken. 
The costs, therefore, of a reference held prospectively cannot be 
recovered from a company after the passing of the special act (o). 


afte^tkeAciu P° wer8 and purchase Lands, by Agreements made after 

obtained. • f/ie Special Act is obtained. 

Saip l.y party By the Lands Clauses Act, 1845 (rt), s. 6, it is enacted that, subject 
l. c. Act, s. e. to the provisi*ns of that and the special a^t, it shall be lawful for 
the company to agree with tho owners of any lands (6), by the special 
act authorized to be taken, and which shall bo required for the pur- 
poses of such act, and with all parties having any estate interest 
in such lands, or by that or the special act enabled to sell and convey 
the same, for the absolute purchase of any such lands, or such parts 
thereof as they shall think proper, and of all estates and interests in 
sale by party aiich lands, of what kind soever (c). And, as many persons are 

under disability. . ., .... „ .7 , ... . 

Sect. r. incapacitated from selling their lands, by reason of disabilities of 

various kinds, the statute proceeds to declare it to be lawful (<Z) for 


(it) Jleathcotc Forth Staffordshire 11. 
Co., 2 Mac. & G. 109 ; 20 L. J., Ch. 82 ; 
ace. M'Lonnell v. Grand Canal Co., 3 Ir. 
Cli. Rep. 678. 

(^) Davis v. Combmncrc, 3 Railw. Cns. 
506 ; Moneypcnny v. Jfoneypcrmy, 4 Rnilw. 
(Jas, 226. 

(?/) Porchrr v. Gardner, 8 C, 13, 461 ; 19 
L. J., 0. T. 63. 

(a) Catling v. Great Forthcm E. Co., 
18 W. R. 120 ; 21 L. J. 709, reversing 
Malins, Y.-C. 

(it) 8 & 9 Yict. c. 18, s. 6, vol. II. 

(b) As to tlio inclining of the words 
“owner” anil “lauds,” sco sect. 3, Mil. 
II. Where a landowner agreed with 
a railway company to sell them wmo 
land, hut died without giving tho trustees 
tinder his will sufficient powers to com- 
plete tho contact, whereby a suit in chan- 
cery was rendered necessary, it was held 


that each party must pay his own costs. 
London and South Western 11. Co. v. 
Bridger, 12 W. It. 948. 

(c) The plaintiff agreed to sell laud to a 
railway company at a sum to be paid on 
completion, with interest, company to 
tgiko possession ou making deposii ; if 
from any cause other than the vendor’s 
default the puichaso was not comploted in 
six months, intcicst to bo paid. Deposit 
was made and possession given, hut more 
than three years afterwords tho company 
refused to complete for want of fuuds. 
It was held that the plaiutitr was not 
entitled to an order on motion for pay- 
ment of tho balance of tho purchase- 
money. Prase v. Cambrian E, Co., L. R., 
2 Ch. 444. 

(d) 8 & 9 Yict. c. 18, s. 7, vol. II. See 
Governors of the Hospital of St. Thomas v. 
Charing Cross E. Co., 30 L. J., Ch. 395. 
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all parties being seised, possessed of, or entitled to any sueb lands, 
or any estate or interest therein, to sell and convoy or release the 
same to the company, and to enter into all necessary agreements for 
that purpose, and particularly for all corporations, tenants iD tail or 
for life, married women seised in tlioir own right or entitled to dower, 
guardians, committees of lunatics and idiots, trustees or feoffees 
in trust for charitable or other purposes, executors and adminis- 
trators, and all parties for the time being entitled to the receipt of 
the rents and profits of any such lands in possession, to sell such lands 
to the company. , 

And this power so to soli, &c., may be exorcised by all the before- 
mentioned parties, (other than married women entitled to dower, or 
lessees for life, or for lives and years, or for years, or for any less 
interest,) not only on behalf of themselves but also on behalf of every 
person entitled in reversion, remainder or expectancy after them • 
and as to married women, guardians and committees, trustees, exe- 
cutors and administrators, to the same extent as the wives and tho 
parties represented by such guardians, trustees, & s., respectively 
could have exercised the same powers if they had been under no 
disability : (8 & 9 Yict. c. 18, s. 7, vol. II.) 

A company buying ffom trustees for a married woman absolutely 
entitled, with notice that such married woman objects to the mode of 
sale, does not take the laud so sold with a gtfod title, and can be 
restrained from the enjoyment of it (<?). 

A tenant for life before the Settled Land Act, 1882, could not 
convey under this section without his trustees being ioined (/) ; but 
by sect. 3 of that act lie can make a good title alone, and his trustees 
need not be and ought not to be joined. 

It is only the committee of a lunatic who may sell the land of a 
lunatic j a sale by any other person for the lunatic does not convert 
the laud into personalty (rj). A charge of an annuity for a lunatic has 
been released for a government annuity (k). 

Whether the parties entitled be under disability or not, the., lands 
may be couveyed to the company in consideration of an annual rout- 
chargo (i) (sect. 10) secured on tho tolls or rates payable to the 
company, and recoverable by action or distress: (Sect. 11.) And 
the holder of a rent-charge has been allowed leave to distrain, nob- 

t 

(c) Peters v. Lewes and East Gr instead 24 Yict. c. 1UC), s. 2, post, Vol. II., 

E. Go., L. R., 10 Ch. J). 003. extends sects. 10 & 11 to parties under 

(/) Lippituott v. Smith, 29 L. .1., Cli. disability. Seil qiuero, if the two arts 
520. together authorize parties under disability 

(</l Tugwll, In re, L. It,, 27 Oh. D. to Mill partly for a gross sum mid partly 

309 ; 63 L. J., Ch. 1000. for a rent-charge. Sec Wycombe Ii, Co. 

(h) Brewer, In re, 31 L. T., 466. V. Donnington Hospital, L. H., 1 Ch. 271. 

(i) Tho Lands Clauses Act, 1860 (23 k 

H.— VOL. I. ^ 
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•withstanding the appointment of a receiver (h). The rent-chargo is 
the price of the land, and a first charge on the land conveyed, as being 
the vendor’s lien for unpaid purchase-money (I). Consequently a rent- 
charge has priority over debenture stock (m). The powers to sell lands, 
given by sect. 7, extend to lands which the company may take for ex- 
traordinary purposes (n) : (Sect. 12.) And such lands may he sold by 
the company, and- other lands in lieu thereof be purchased by them : 
(Sect. 13.) Blit such subsequent purchases cannot be made from 
persons under legal disability to sell and convey the same : (Sect. 14.) 

Municipal corporations may not, except in certain cases, sell lands, 
unless with the consent of the Treasury : (Sect. 16.) Nor may the 
company construct any work on the* sea-shore below high-water mark, 
or on any navigable river, without the consent of the Commissioners 
of Woods and Forests, and the Lord High Admiral. If such works 
are constructed, contrary to the provisions of the act, they may bo 
abated at the cost of the company : (8 & 0 Yict. c. 20, s. 17, post, 
App.) The Railways Clauses Act, 1863 (o), contains further pro- 
visions for the protection of navigation. 

As to the purchase of lands for extraordinary purposes, it is thus 
enacted, by the Railways Clauses Act, 1846 (8 & 9 Viet. c. 20), 
s. 45 : — * 

“ It shall be lawful for the company, in addition to the lands authorized to bo 
compulsorily taken by tlftm under the powers of this or the special act, to contract 
with any party willing to sell the same, for the purchase of any land adjoining or 
near to the railway, not exceeding in the whole the prescribed number of acres, 
for extraordinary purposes ; (that is to say). 

For the purpose of making and providing additional stations, yards, wharfs, 
and places for the accommodation of passengers, and for receiving, depositing, 
and loading or unloading goods or cattle to be conveyed upon the railway, 
and for the erection of weighing-machines, tollhouses, offices, warehouses 
and other buildings and conveniences : 

For the purpose of making convenient roads or ways to the railway, or any 
other purpose which may be requisite or convenient for the formation and 
use of the railway.” 

• 

This section gives no power to take land compulsorily (p). 

It was held by North, J., and by the Court of Appeal, that a section 
of a special act passed in 1837, not materially differing from the above 
45th section of the general act of 1843, does not empower a company 
to create a nuisance upon the land purchased under such section, and 

{k) Hyton v. Denbigh, Jirteun and Cor- 7 Eq. 439 ; 88 L, J., Ch. 74. The rrnt- 
U'cn ft, (Jo., 37 L. J., Oh. 669 ; L. B., 6 charge is n first charge only upon the hind 
Eq. 14, 488. _ _ actually sold, and not upon all the lands 

(1) Per Lord Bomilly, M. IL, ib. at p. of the company ; ib. 

490. Sec Railway Companies Act, 1887, 80 (») Tho special act limits the quantity 

& 31 Yict. c, 127, a. 4, as to a restriction of land which may he taken for extra- 
on the power of distress, and s. 11 as to ordinary purposes, 
assent by holders of a rent-chargo to a (o) 26 & 27 Viet. c. 92, s. 13 et sen. 
“scheme of arrangement. ’’ (p) Dari Beauchamp v. Great Wes'ern 

(ni) Eyton v. Denbigh, etc. J?. Co., L. B., II. Co., 87 L. J., Ch. 77. 
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an injunction was granted to restrain a company from using land as a 
cattle dock, whereby (though without negligence on the part of the 
company) annoyance was caused to adjoining occupiers by reason of 
the noise of the cattle (q), but the House of Lords was of a contrary 
opinion. 

When the Legislature authorize a company to tako lands specially 
described in their acts, it constitutes them judges whether they will or 
will not take those lands, provided they act with the bou/t fide object 
of using the lands for purposes authorized, and not for collateral 
purposes (r). And although the mere affidavit of the companies’ 
engineer will not be sufficient (a), the Court will accept his statement 
as conclusive as to the quantity of land required, if such statement 
has a reasonable appearance of accuracy (/). Moreover, the Rail- 
ways Clauses Act, 18G3 (26 & 27 Viet. c. 92, r. 8), authorizes the 
company to take additional land in case the Board of Trade certi- 
fies that the public safety requires them to do so. 

The company is not entitled to any mines of coal, ironstone, slate 
or other minerals under any land purchased by them, (except only 
such part thereof as shall bo necessary to be dug or carried away 
or used in the construction of the works,) unless the sqme shall have 
been expressly purchased, and such mines shall bo doomed to bo 
excepted out of the conveyances, unless expressly named therein : 
(8 & 9 Viet. c. 20, s. 77, vol. II.) And thfc company are not 
entitled to subjacent and adjacent support (it). 

It is also enacted, by the 8tb section of tho Lands Clauses Act, 
that the power given by tho acts (#) to enfranchise copyhold lands, 
&c., and to release lands from any rout-chargo or incumbrance, and 
to agree for the apportionment of any rent, &c,, shall extend to every 
party enabled to sell lands to the company (y). 

For the purpose, however, of preventing any loss to parties entitled 
in reversion or remainder, the 9th section of the same* act provides, 
that the purchaso-money or compensation in respect of injury to 
lands belonging to any party under any disability or incapacity, and 
the compensation to be paid for injury to any “ such lands,” shall not, 


(q) Truman v. L, B. it 8. C. Ti Co, 
(tho Croydon station ease), L. R., 25 Ch. 
D. 423 ; 53 L. J M Ch.^209 ; 50 L. T. 80 ; 
per North, J,, decided ou s. 82 of the 
Company's Act of 1837, 1 *2 Viet. c. 
cxix. ; nff. in C. A., L. R., 29 Ch. D. 89 ; 
reversed by House of Lords, L. K., 31 
App. Gas. 45 ; 55 L. J. Ch. 354 5 54 L. T. 
250 ; 34 W. R. 657. 

(»•) Stockton and Darlbujlon B, Co. v. 
Brown, 9 H. L. C. 216. 

(«) Flower v. London, Brighton and 
South Coast R Co., 34 L. J., Ch. 540. 


(0 Knvp 7. South Eastern Jl. Co., L. I?., 
7 Ch. 361 ; 41 L. J., Ch. 404; 26 L. T., 
110 ; 2 U W. R. 306. 

(it) Great Western Jl. Co. v. Bin nett, 
L. H., 2 II. L. 27 ; 36 L. -T., Q. 13. 133 ; 
16 !,. T. 186; 15 W. U. 017. See tho 
scries of sections and cases, post, Chap. 
V., Sect. 4, “Compensation in respect of 
Minot’’ 

(/) See post, Chap. VIII., Sect. 3, “ On 
tho Title to and Conveyance of Lands.’ 

(u) As to lunatic annuitant, see Re 
Brewer, 34 L. T. 466, 
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except when) the same shall have been determined by the verdict of a 
jury, or by arbitration, or by the valuation of a surveyor appointed 
by two justices, be less than shall be determined by the valuation of 
two able practical surveyors, one nominated by the company and the 
other by the other party (z); and if these surveyors cannot agree, 
then by a third surveyor, to be appointed by two justices. The sur- 
veyors must annex to the valuation a declaration in writing of its 
correctness, which declaration is an essential part of the procedure 
under the section, in the absence of which specific performance will 
not be decreed against a party under disability (a ) ; and the purchase- 
money or compensation is to be deposited in the Bank of England, 
for the benefit of the parties interested. This 9th section applies to 
cases where land is only injuriously affected, as well as to cases where it 
is actually taken (&) ; and the word " such,” the second time it occurs 
in the section, from which it might be inferred otherwise, is either to 
be rejected as insensible («), or must be read as meaning “ lands so 
owned,” i.e., by parties under disability (d). 

Contracts made under the foregoing powers should bo under the 
seal of the company, and it is clear that they may then be enforced 
in equity, by^a decree for specific performance. If the agreement 
contains a stipulation that convenient communications shall be made 
with adjoining lands, or other similar* provisions, inquiries will be 
directed to be instituted on these points (e). But if the agreement 
provides that the price or compensation shall be settled by an arbi- 
trator or otherwise, then it seems that an action for specific perform- 
ance cannot be maintained until the amount is settled and ascer- 
tained (/). Thus where the first and second tenants for life of lands 
entered into a contract with a railway company to sell them lands at 
a price to be fixed by arbitration or a jury, and the company entered 
into possession, and paid a sum of monoy into tbo bank, and the first 
tenant for life died, before the amount of the purchase-money was 


< (;) Tho surveyors should meet and con- 
sider teIi other the price is or is not a fair 
price. Wi/rombt It. (Jo. v. Donnington 
Hospital , L. R., 1 Ch. 263. See also 
Baker v. Metropolitan It. (Jo., 31 lletiv. 
501 ; 32 L. J., Uli, 7 ; Tillett v. Charing 
Cross Pi. Co. , 26 Iteav. 419. 

(ft) Bridgend Oits (Jo. v. Lord Dun- 
rare n, L. R., 31 Ch. D. 219 ; 58 L. J., 
Ch. 91 ; 53 L. T. 714 ; 84 V. R. 119, per 
Cliitty, J. 

(6) Stone v. Mayor of Yeovil, 2 C. P. D. 
99 ; 46 L. J., 0. P. 137 ; 36 L. T. 279 ; 
25 IV. R. 240— C. A. ; aff. 1 C. P. D. 6D1 ; 
45 L. J., C. P. 657 ; 31 L. T. 87% ; 24 
IV. R. 1078. 

(c) lb. ; 1 C. P. D. at p. 701, per 
Brett, J. 

{d) lb, j 2 C. P. D. atp. 118, per Brain- 


well, J. A. 

(e) Sanderson v. Cockermuth and 
Workington It. Co., 2 H. & T. 327 ; 19 
L. J., Ch. 603. Sec also Lytton v. Great 
Northern 11. Co,, 2 K. & J. 891. 

{/) Milnes v. Geqi, 14 Ves. 400 ; Adams 
v. London mul Blackmail JL Co., 2 Maen. 
& Gord. 118 ; 19 L. J., Ch. 557. IVliwo 
a company dolayed ,to take possession for 
two years, a suit for immediate speciflo 
performance was dismissed, llodington v. 
Great Western It. Co., 13 Jur. 144. Where 
the purchase-money was settled by sur- 
veyors, and tho company had accepted the 
title and entered into possession, the M. R. , 
on a bill for specific performance, ordered 
the money to oo paid into court. Chappie 
v, London, Chatham and Dover E. Co., 84 
L. J., Ch. 597. 
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ascertained, or the means of ascertaining it appointed, it was decided 
that no decree for specific performance of tho contract would lie 
against the company {g). 


3. The compulsory Powers : Their Commencement ami Duration • 

It is incumbent upon a company, seeking to oxercise compulsory 
powers, to provo clearly and distinctly from tho act of Parliament 
the existence of the power which they claim a right to exercise ; and 
if there is any doubt with regard to the extent of tho power claimed, 
that doubt will be solved for the benefit of tho landowner, and not 
in a manner to give to the company any power not most clearly 
and expressly defined by the statuto (A). Compulsory powers must, 
of course, bo exercised for the solo purpose of constructing the 
railway (i). And any company authorized by tho Legislature to take 
compulsorily the land of another for a definite object will, if it 
attempts to take it for any other object, bo restrained by injunction 
from so doing (h). But if the land be sought for some object which is 
clearly within the compulsory powers, the company will not be 
restrained from taking ft merely because tbo same object might bo 
obtained in some other way without taking the land (I). 

A contract by a company not to exerciso tho compulsory powers is 
void (m). 

By the 16th section of the Lands Clauses Act, 184o (??), the com- 
pulsory powers for taking land cannot be put in force, unless tlio 
whole of the estimated capital of tho company has been subscribed 
under contract binding the parties thereto ; hut though it is a good 
return to a mandamus to complete the railway (if a mandamus lies), 
that the capital has not been subscribed (o), it is no answer to an 
action against the company for not issuing their warrantor the assess- 
ment of compensation for land which they have given notice of their 
intention to purohase (p). This section docs not apply to the taking 


(«) Morgan v. Milman, 17 Jur. 190, 
Cli. 134 ; 3 Do Gex, M. & G. 2i, affirm- 
ing tlie decision of Turner, Y.-C., 16 Jur. 
765 ; 10 Hare, 279. It is otherwise whore 
a notice to treat has been given and been 
followed by an award? of purchaso-moncy. 
See Mason v. Stoics Bag Pier antllt. Co., 
82 L. J., CL 110. As to particular stipu- 
lations in consideration of withdrawing 
opposition to tho bill, see onto, Chap. II., 
Sect. 6, “Particular Contracts.” 

Ut) Simpson v. South Staffordshire 
Waterworks Co., 34 L. J., CL 380. 

(i) Dodd v. Salisbury and Yeovil It. Co., 
1 GifF. 158. 

(k) Galloway v. Mayor of London, 35 


L. J., CL 477 i L 1C, 1 II, L. 31. 

(?) Lamb v. North London It. i'o., L. R., 
4 CL 522. 

(<m) Ayr Harbour Trustees v. Oswald, 
I,. It., 8 App. Cas.‘ 623, per Loul Black- 
burn, citing Staffordshire Canal v. It inn - 
inghnm Canal, L. It., 1 Ii. L. 254, and 
Mulliutr v. Midland R, Co., L. It., 11 Oil. 
D. 611. 

(m) 8 & 9 Yiet. c. 18. 

(u^ 11. v. Ambrrpatr It, Co.. 1 13. & 15. 
372 ; 22 L. J , Q. 15. 191. 

{p) Gunt v. Poole anil Rourneniouth 11. 
Co., L. It., 5 C. P. 553; 39 I,. J., 1\ 

329 ; 22 L. T. 589 ; 18 \V. It. S3«, 
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s- of easements, such as the construction of a crossing over another 

com p aa y* s (g'j . an{ j has ^ een held by North, J., that neither 

giving notice to treat (as to which see sect. 5 of this chapter), nor 
entry under sect. 85 of the Lands Clauses Act (as to which see 
sect. 7 of this chapter) is an exercise of the compulsory powers within 
the meaning of the section (/■). By the 17th section a certificate from 
two justices, that the whole of the capital has been subscribed, is 
sufficient evidence thereof. Such a certificate is conclusive evidence, 
in tho absence of fraud (s). 

Compulsory By the 123rd, section, the powers for compulsory purchase or 
^eSreiS 0 taking of lands may not be exercised after the prescribed period ; 
presoiifieii. and if no period be prescribed, not after the expiration of three years 

seot. us. from the passing of the special act (i). 

It has more than once been argued that as a company is by its 
special act limited in time for completing their works, then if they 
sleep upon their works, when the time for completion is come, they 
- should be held disabled from going on with a compulsory purchase. 
Lord Romilly, ‘M. R., laid down such a rule (u), but Lord Cairns, C., 
declined to do so, although of opinion that it might be very bene- 
ficial (x). Companies, however, are hound to complete their contracts 
within a reasonable time, and what fc is reasonable will depend upon 
all the circumstances of the case. r 
The important question whether, in cases where the company 
have given a notice that lands are required, and the owner, before 
the expiration of the prescribed period, has duly intimated his desire 
that a jury should he summoned, a writ of mandamus would lie, 
after tho prescribed period had elapsed, to compel tho company to 
proceed to summon a jury, was decided in the affirmative in R. v. 
Birmingham md Oxford Junction R. Co. (y). It was there said 


(q) Great Western R. Co. v. Swindon 
and Cheltenham R. Co., L. R., 9 App. Cos. 
787 ; 53 L. J., Ch. 1075 j 51 L. T. 798 ; 
22 W. R, 957, 

( r ) Ffird v. Plymouth, etc. if. Co., W. N. 
foi Nov. 19th, 1687. 

(s) Ystalfua lion Co. v. Neath and 
Precm R. Co, L. R., 17 Eq. 142; 43 
L. J., Ch. 478. Seo tho fonn of this cer- 
tificate, vol. II., tit Forms. Thi* section 
docs not apply to a branch railway autho- 
rized to be made by an already existing 
company. R. v. Great Western R. Co., 
1 E. & B. 253 ; Weld v. South Western 
R Co., 38 L. J., Ch. 142 ; 82 Beav. 340. 

(/) By 5 & 6 Viet. c. 55, s. 15, vol. II., 
additional land may be taken after the 
expiration of the prescribed period, fof the 
purpose of giving increased width to em- 
bankments and inclination to slopes, or 
for making approaches to bridges, or doing 
certain works therein described for the 


repair or prevention of accidents. On the 
certificate of the Board of Trade that the 
public safety requires additional land for 
the above purposes, tho compulsory powers 
of taking lands are revived for ’a limited 
period as thorein mentioned. See also 26 
& 27 Viet. e. 92, s. 8, post, voL II., as to 
additional land where Boaid of Trade 
lequires a bridge to be substituted for a 
level crossing. 

(») Baker v. Hctrojwlitan R. Co., 32 
L. J., Ch. 7 ; Richmond v. Notih London 
R. Co., 87 L. J., Ch. 273 ; L. R., 5 Eq. 
352. * 

[r) Richmond v. North London JL Co., 
L. R , S Ch. G79. 

(i/) 19 L. J., Q. B. 453, * affirmed in 
error, Birmingham and Oxford R. Co. v. 
R., 15 Q. B. 634 ; 20 L. J., Q. B. 804; 
Edinburgh and Glasgow R. Co. v. Monk- 
lands R. Co., 12 Court of Session Cases 
(2nd series), 1306. 
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that the limitation does not apply against a landholder in such a 
case, because a notice to treat is an inchoato purchase, and after that 
has been given in due time, it is competent for the landowner to 
compel the completion of the purchase. So where a company had 
taken possession of lands, under the 8oth section of the Lands Clauses 
Act, before the expiration of the prescribed period, and had paid 
the proper sum of money into the bank, but took no further stops 
to ascertain the amount to he paid hy thorn as compensation, or to 
clotlio themselves with tho legal title, and all parties remained 
inactive until the time limited for exercising the compulsory powers 
had expired, — it was held that, the company having rightfully 
entered upon the lands before the expiration of the prescribed period, 
an ejectment could not be maintained against them after that 
period (z). And it has also been decided, that if tho company givo 
a notice that the lands are required, and afterwards, even a day 
before the compulsory powers expire, comply with the 85th section, 
neither their powers to purchase, nor their powers to enter upon tho 
lands, are gone by the effluxion of the proscribed period (a). Theso 
cases appear to have been decided upon the principle that as soon as 
the company have given a notice to take land, theyjbavo exercised 
their powers of compulsory purchase, and that ail tho subsequent 
steps are not an exercise of the powers of compulsory purchase, 
but of powers which are intended to canf that purchase into 
effect (6). 


4. As to talcing “Part” of a House, or Portions of Intersected Land. 

The same 'general powers to take lauds, which we have mentioned 
in the last section, apply to cases wherein the company intend to 
purchase and take them under their compulsory powers, except that 
lands taken for extraordinary purposes under sect. 45 (c), if they 
happen to be boyond the limits of deviation, can only be taken by 
agreement. 

We shall hereafter consider in detail what lands may bo taken for 
the purposes of the railway and works, and especially with regard to 
the power of tlje company to make deviations from tho lino laid 
down on the parliamentary plans ; but it may be convenient to refer, 
in this place, to some clauses in the acts which arc of importance. 


(s) Doe d. Amistcad v. North. Stafford- 
shire B. Go., 20 L. J., Q. B. 249 ; 1C Q. B. 
626 ; Worsley v. Sovtlb Devon R. Go., 20 
L. J., Q. B. 264 ; 16 Q. B. 639. 

(nr) Marquis of Salisbury v. Great North- 


m?R. Co., 21 L. J., Q. B. 185; 10 .Tar. 
7i0 ; 17 Q. B. 840. 

(5) Sparrow v. Oxford, <tv , K. Go., 9 
Ilare, 436. 

(c) Aute, sect. 2, 


It to Mifflrtent if 
notice lie given 
lliat tho lands 
aro required 
before tho erpl. 
ration of the 
period pro* 
scribed. 


4. Whul may lie 
Uth n ; “l'ait" 
ofuJlou.e. 
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4, BTiof my U 
taken ; "Part" 
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factory cannot 
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8 & 9 Viet. C. 18, 
8. 08. 


“ Honao." 


11 Manufactory.” 


mat ia “part," 
of a house, Ac. 


■Wings of alms- 
house. 

Orosvmor v. 
Jlamwtead Juik 
fiMliJ. Co. 


And first, it is enacted by sect. 92, that — 

“ No party shall at any time be roquired to sell or convey to the company a 
part only of any house or other building or manufactory, such party being 
w illin g and able to sell and convey the whole thereof.” 

This section applies, although the landowner may have only a 
leasehold interest (d ) ; and although the promises are held under 
different leases (e). And it applies in cases wlicro the railway passes 
either under the land by means of a tunnel, or over it by means of a 
bridge (/). 

The word “house” will include a shop or public-house or a hos- 
pital (</). The time, mode and circumstances at or under which the 
premises came to he a house, &c., at tho time of the notice are 
immaterial (h). 

Manufacture means the production of something new from raw 
materials, so that a building used for the packing of tea is not a 
manufactory (i). The term manufactory means a manufactory as 
it stands, with engines and fixtures, and not merely bricks and 
mortar (&). 

Questions have, however, arisen as to what description of premises 
fall within the ^bove definition of “a part only of any house or other 
building or manufactory.” In one case (l), Wigram, V.-C., required 
a company to take a dwelling-house anfi the entire premises, where 
they proposed to takebnly a privy situate at the end of a garden used 
with the dwelling-house. In another case (m), where the land pro- 
posed to be taken was a strip of land, within the walls of premises 
used as an iron and tin plate manufactory, and over which strip a 
person had a right of way, but it had been the practice to use the 
strip as a place of doposit for rubbish and the scoria which came from 
the furnaces, it was ruled by Lord Cranworth and K. Bruce, L. JJ., 
that the strip proposed to be taken constituted a part of the manu- 
factory, and that the company must therefore take the whole of the 
premises. 

In another case (n), the trustoes of intended almshouses contracted 
to buy an acre of land, and to build almshouses on a particular plan, 


(cl) Pulling r. Zondon, Chatham and 
Dover R. Co., 38 L. J., Ch. 505, post, p. 172. 

(e) Macgregor v. Metropolitan II. Co., 
14 L. T. 354. 

(/) See as to tunnels, Sparrow v. 0., 
W, and TP. R. Co., ubi supra, per Lord 
Cranworth, L. J. ; Ramsden v. Manchester 
R. Co., 1 Exeh. 723 ; Falkner v. Sinner- 
set and Dorset R. Co., L. R., 16 Eq. 458, 
post, p. 170. * 

(y) See Rickards r. Swansea Improve- 
ment, die. Co., 9 Ch. D. at p. 431, and 
p. 172, post, per James, L. J. 

(h) lb. 


(0 Bennington r. Metropolitan Board 0 / 
Works, 54 L. T. 837. 

(A') Gibson v. Hammersmith R. Co.. 32 
L. J., Cli. 337. •< 

(7) Dakin v. L. and N. W. R. Co., 8 
De G. & S. 420. See 26 L. J., Ch. 734, n. 

(»i) Sparrow v. Oxford and Wolver- 
hampton R. Co., 2 De Gex, M. & G. 94 ; 
21 L. J., Ch. 731. See also Knight Bruce, 
V.-C.’s, observations in Barker v. North, 
Staffordshire R. Co., 5 Railw. Cas. 411, 
and those of Lord Cottenham, C.. 5 Railw. 
Cas. 419. 

(«) Gromnor v. Hampstead Junction 
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and add wings when they had funds. Before they built any part, a 
railway company gave them notice of their intention to apply to 
Parliament for an act. The centre was built, and then the company 
gave notice of their infcontion to take part of the land on which one 
of the wings would be built according to the plan. Tbe trustees had 
no funds to build wings ; but filed a bill against the company for an 
injunction to restrain them from taking the land unless they took the 
whole. The line of railway would not come within some few inches 
of the building already erected. It was held by the Lords Justices, 
reversing a decision of Wood, V.-C., that although tho company did 
not propose to touch the actual building, they would bo taking part 
of a house, and must by restrained. And K. Bruce, L. J., said, — 

“ The singular manner in which the 92nd section is worded has certainly given 
rise to various questions as to tho true meaning uf tho word ‘ house ’ contained in 
that section : whether it iB or is not to ho considered os used in a more limited sense 
than that in which the law generally, if not universally, understands it. But I 
thought that all such questions had been long sot at rest, and that for tho Bake of 
general convenience, and for the soke of ordinary justice to private proprietors, 
the word ( house ’ in that section was to he read in its ordinary tuid legal sonse.” 

In another case (o), three houses were built upon a.piot of land, a Garden* 
portion of which was laid out in gardens for each house ; a summer- 
house and other detached outhouses wero also built. It was held, 
that the gardens were part of the houses to which they were attached, 
and that the company was hound to purchase the two houses and 
premises from which parts of the gardens were taken, aud to make 
compensation for any injury sustained in respect of the third house. 

Upon similar principles it was held (p), that where tho governors of 
an ancient hospital had purchased additional laud, on part of which a t j/ u " 0 ln o Crm 
new wing had beon built, aud the rest was laid out as a garden for 
tho use of the entire hospital, a railway compauy was not entitled to 
take any part of the newly-acquirod premises without ^purchasing the 
whole hospital. 

A small piece of ground situate in front of a public-house had 
always been occupied with it. On one side it was open to a narrow fln “ Co ‘ 

22. Co., 20 L. J., Ch. 731 ; 1 Da G. & J. Chatham and Dover JL Co., ib. 003 ; 1 
416. See also Clumbers v. London, Chat - Ur. & Sm. 400 ; where a company, having 
ham and Dover 22. Co., 8 L. T. 235. In given liotico that they should require part 
JBinney v. Hammersmith 22. Co., 8 L. T. of a workshop, wore compelled to take tho 
101 , the company wero held bound by a whole premises, and could not take posses- 
verbal agreement of their surveyor to take sion of part on paying into Court the value 
tho whole bite of a house. of paxt under sect. 80. In Alexuruler v. 

(o) Cola v. West London and Crystal West End of London and Crystal Palate 
Palace 22. Co., 28 L. J., Ch. 707 ; 27 Beav. U.fJo., 31 L .T., Ch. 500, it was held Uut 
242. See also King v. Wycombe 22. Co., the compauy could uot take part of in* 

29 L. J. Ch. 462 ; 28 Beav. 10 1, acc. tended gardens of unfinished houses with- 

(p) St. Thomas's Hospital v. Charing out taking the whole land iutouded for 
Cross Ji. Co., 1 J. & II. 400 ; S. C'., 30 gardens and the houses, 

L. J., Ch. 895. Seo also Cites v. London, 
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imatmyte public street, and customers left their horses and carts standing on it 
of a Hmse. w hilst they were inside the public-house. A strip immediately in 

front of the public-house was paved, and formed part of a public 
footway between two street*. It was hold that tho piece of ground 
was “part of a house ” ( q ). 

Two and a half acres of land with a cottage built thereon were 
occupied by a market gardener for the purposes of his trade. The 
company ran a tunnel under the cottage, severing thereby a portion 
of the land from the rest. It wasjheld by Lord Selborne, C. (sitting 
for the M. R), that the company might be compelled to take the 
whole cottage, with so much of the land as was used in connection 
with it, and also the whole of the severed portion of the land, although 
the tunnel did not interfere with access (r). 

In Richards v. Swansea Improvement and Tranuvuys Co. the 
premises were a house in a street, and five cottages in a row running 
parallel to the street, the yards at tho hack of tho cottages abutting 
on the back yard and buildings held with the house. The house in 
the street was used as a dwelling-house and shop, and tho buildings 
behind it as a candle manufactory, candle store, bread store, and pro- 
vision store. Qpe of the cottages in the row was made a store-house, 
and used as a back entrance to the street premises. The cose, as 
was said by James, L. J., was clearly wiftiin the 92nd section ; but 
while Hale, V.-C., helfi the premises to be a manufactory, the Court 
of Appeal held them to be a house, and Brett, L. J., held them to be 
both. 

wMiusnoi But in the following cases it was held that a strip of land held for 
bouM." pleasure only, and on the other side of a road, was not “ part of a 

house ” withiu the meaning of sect. 92. 

Meadow land. F. was lessee of a house and garden, and of a strip of meadow land 
uSiXmon separated therefrom by a road originally made for the convenience of 
a,c., r. vo. himself and the lessees of the adjoining houses, but which road was 
afterwards thrown open to tho public. Each of the other lessees had 
also a ftrip of land on the other side of the road. The leases con- 
tained covenants restraining the lessees from building on the strips, 
and the strips were by arrangement all thrown into one piece, and 
were used by F. and the other lessees in common as cricket and 
pleasure-ground, the whole being also let to a butcher for grazing 
purposes. A railway company required this piece of land for the 
construction of their line. F. insisted that the company, if they took 
the land, must also take his house and garden, and on their proceed- 
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ing to obtain possession under the Lands Clauses Act, filed his bill 
for an injunction. But the M. R. refused it, considering it doubtful 
whether the strip of meadow land was " part of a house.” On 
appeal the decree was affirmed by Turner, L. J., dissentients K. 

Bruce, L. J. (s). 

And a field separated from the garden of a house by a harha, r»sturo. 
traversed by a gravel walk leading to a coachman’s house at the dmjcVoa 
further end thereof, and used occasionally for purposes of pleasure andDmrl 
(archery and dancing), though chiefly as pasture for cows, was held 
by Turner, L. J., (dubitante K. Bruce, L. J.,) not to be part of the 
house within sect. 92 (t) ; but a paddock surrounded by a hedge 
behind a garden surrounded by a wall, a gateway in which opened 
into the paddock, has been held to be part of a house by Bacon, 

Y.-C. (to). 

Again, it was held by Lord Westbury, L. C., (overruling Wood, Tot,llo P- 
Y.-C.,) that a dust-contractor’s premises were not a “ manufactory,” 
and therefore the totshop, or sorting- place, was not part of a manu- afJVorU 
factory (x). 

The plaintiff was owner and occupier of a house and six acres of 
meadow land on the west of E. Road, which being Jinsufficiont for T . Mi 
the use of his family he bought six and a quarter acres on the other x Vo ’ 
side of the road, the nearest Tpoint being 120 yards from his entrance- 
gate. At the nearest point of this land were It cowhouse, loose box, 
and a cottage occupied by his grooms because he had no accommo- 
dation for them on his own side of the road, and ho for many years 
occupied the land for the purpose of feeding the horses aud cows 
requisite for his establishment. It was held by Turner, L. J., 
affirming Wood, Y.-C., (dubitante K. Bruce, L, J.,) that the six 
and a quarter acres were not part of a house within sect. 92 (y). 

And it was also held that the word “ house ” includes all that would 
pass by a dovise of a house ($). * 

Two semi-detached villas under one continuous roof havo been semwaac 

Ullas. 

held by Lord Calms, C., and James, L. J., reversing Malms, V„-C., to nan*?, i 
be separate houses, although their party-wall was so ineffective that DemlJLi 
the pulling down of one villa would render the othor uninhabitable, 
on the ground that for all practicablo purposes they were separato 

(s) Fergussmi v. 'London, Brighton and (y) Steele v. Midland B. Co., L. E., 1 
South Coast IL Co., 33 L. J., Oh, 29; 8 Ch. 275; 11 L. T. 3. But seo Salter v. 

L. T. 718 ; 9 L. T. 134 ; 33 Boav. 103. Metropolitan District JR. Co., L. It., 9 

(t) Pulling v. London, Chatham and 432. 

Dover B. Co,, SSL. J., Oh. 506. (~) Sec, therefore, Smith v. Bidgrny, 

(m) Barnes v. Southsca B. Co., L. E., 85$* J., Ex. 198, in the Exchequer I’kani- 

07 nh T) 636 (where see plan) ; 32 W. E. her. As to what passes at common law 
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residences ( a ) ; but two houses used as one with internal communica- 
tion for one business have been held to constitute one house (b). 

It will have been observed, that the decisions of learned judges 
upon the meaning of the words “part of a house” have been frequently 
reversed. It is in fact impossible to frame a definition which will 
exactly satisfy the 92nd section. All that can be said is, that in case 
of doubt, the Court is more likely to lean against the company than 
in their favour, and that the question is one more of fact than of 
law (c). 

Modern special acts not unfrequently leave the question whether a 
company must take part of a house or the wholo of it to be deter- 
mined by a jury, by virtue of the following clause ora similar one: — 

Notwithstanding any terms oontained in s. 22 of the Land Clauses Act, the 
company may take a portion of the lands, buildings, and manufactories com- 
prised in the schedule hereto, without being compelled to take the whole, if such 
portions can in the judgment of the jury, arbitrators, or other authority asses- 
sing or determining compensation under the act be severod from such properties 
without material detriment thereto ” (d). 

A landowner, part of whose house is taken, cannot under sect. 92 
compel the company to take any portion beyond what it requires 
less than the wtiole (e). • 

In requiring the whole to be taken, the landowner need not state 
whether he makes his claim on the ground of the premises being a 
“ house,” or a " building,” or a “ manufactory,” he may describe the 
premises without such particulars, e.g., as “ land occupied and used in 
the business of a merchant and manufacturer” (/), or by metes and 
bounds, or by sending a plan with his notice (g). 

Where a railway company gives notice to treat for part of any 
premises, a landowner does not, by negotiating for sale of part, pre- 
clude himself from afterwards insisting on his right to compel the 
company to take the whole under sect. 92 ; and when once he has 
given his notice in reasonable time, the company cannot take pos- 
session (h). 


[a) Earvie v. South Devon It. Co., 32 
L. T. 1 ; reversing 31 L. T. 424. 

(h) Siegenhcrg v. Metropolitan District 
JL Co., 49 L. T. 554 ; 32 W. R. 333, per 
Bacon, Y.-U. 

(c) It lias been said that “tlis result 
of the cases seems to establish that what 
is necessary for the convenient use aud 
occupation of the house, hut not wliat is 
subsidiary to the personal use aud enjoy- 
ment of the occupier, falls within the 
statutory meaning of the word ‘house,’" 
Dart on Vendors and Purchasers, vol. i. 
p. 213, a.d. 1876. By the Metropolitan 

*-* • . -rs *1 K .i. 1 0»-r 00 Oft 


“parts of houses" within s. 92 of the 
Lands Clauses Act. 

(d) See Mm'rison v. Gh'cat Eastern R. 
Co., 68 L. T. 884. 

(e) Pulling v. London, Chathmi and 
Dover It. Co., 33 L. J.,*Ch. 505. 

(/) Richards y. Swansea Improvement 
Co., 9 Ch. D. 425 ; 38 L. T. 832 ; 26 
V. R. 761-0. A. 

(y) lb., per James, L. J., 9 Cb. D. at 
p. 483. 


w waraner v. uiiarmg Uross it. Co.. 
31 L. J., Ch. 181 ; S. C., 2 J. & H. 246! 
See also Gilson y. Eammermith R. Co.. 

00 T T m, 09*7 * 
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If the company proceed to treat for a part only in contravention of 
sect. 92, the party interested should give the company notice that he 
requires them to take the whole, their assent to which will constitute 
the relationship of vendor and purchaser (i), but he may not apply 
for a mandamus to compel them to do so, because in that case the 
company may abandon their intention, and refuse to take any part 
of the premises. Nor may a mandamus go, as to that part only of 
the land in respect of which the notice lias been given by the 
company (k). 

It is well settled that cases under sect. 92 afford an exception to withdrawn! 
the general rule, and the company may withdraw their notice (l). countor - no{ 
They may do so even after giving notice of their intention to apply 
to the Board of Trade, under sect 36 of the Railway Companies 
Act, 1867, for tho appointment of a surveyor to value the whole of 
the premises (m). 

Where there had been an agreement to sell "part” of a wharf to 
a company, and the company notwithstanding gave a notice to treat 
for part, which was followed by a counter-notice in respect of tho 
whole, it was held that the notice to treat given by the company was 
no waiver of the agreement, and that the counter-notice could not be 
proceeded upon (n). company entering upon a supposed consent 
of a tenant which has not been really given can of course be restrained 
by injunction (o). * 

The Lands Clauses Act also contains the following provisions with ^£ Mcterl 
respect to small portions of intersected land. 

By sect. 93, if any lands, not situate in a town (p), or built upon } 
shall be so cut through and divided by the works as to leave, either 
on both sides or on one side thereof, a less quantity of land than half 
a statute acre, and if the owner of such small parcel of land require 
the promoters to purchase the same, along with the other land 
required by them, they are bound to purchase the same, unless the 

(i) Schwingo v. London and Blachmll (p) The word “ town ” means a collec- 
22. (Jo., 24 L. J., Ch. 405. tion of inhabited houses so near to each 

(jfc) 22. v. London and South Western 22. other, that they may reasonably ’bo said to 
Co., 5 Railw. One. 669 ; 17 L. J., Q. B. be continuous, and tho term would include 
326 ; 12 Q. B. 775. a space of open ground surrounded by 

( I ) Kiwj v. Wycombe 11. Co., 29 L. J., continuous houses, ami also open spaces 
Ch. 462 ; 28 Beav. 104. occupied as mere accessories to such houses, 

(hi) Grierson v. Cheshire Lines Com- although not so surrounded. See Lord 
mittee , L. 11., 19 Eij. 83 ; 44 L. J., Ch. Carington y. Wycombe 11. Co., L. R., 3 
."5, distinguishing Marsnn v. London, Ch. 377, approved by the House of Lords 
ChittlvLM and Dover 22. Co., L. 11., 7 Eq. in L. A; S. U r . It. Co, v. Biaclnnore, L, R. f 
546, on tho ground that in that caso a 4 II. L. 610 ; 19 W. II. 305. Both these 
docrce (L. R., 6 Eq. 101) had already cases were decided on soot. 128, which uses 
settled that tho company must take the very similar words to those of sect. 93. 

■whole. See also Elliott r. South, Devon 22. Co., 2 

(n) ' South Dcoon Shipping Co. v. Metro- Exch. 725, decided on sect. 11 of tho 

politan Board, W. N. 1876, p. 167. Railways Clauses Act, 1845 ; anil It. y. 

(o) See Sowter v. G. N. 22. Co., W. N. Cottle, 16 Q. B. 412 (a turnpike road 
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owner thereof have other land adjoining, into wliioli tho same can ho 
thrown, so as to he conveniently occupied therewith ; and if such 
owner have any other land so adjoining, the promoters must, if so 
required hy tho owner, at their own expense, throw the piece of land 
so left into such adjoining land hy removing the fences and levelling 
the sites, and by soiling the same in a sufficient and workmanlike 
manner. 

By sect 94, if any such (q) land is so cut through as to leave ou 
either side of the works a piece of land of less extent than half a 
statute acre, or of .less value than tho expense of making a bridge, 
culvert, or such other communication between the land so divided, as 
tho promoters are compellable to make, and if the owner of such 
lands have not other lands adjoining such piece of laud, and require 
the promoters to make such ‘communication, the promoters may 
require such owner to sell to them such piece of land. And any 
dispute as to the value of such piece of land, or as to what would be 
the expense of making such communication, shall be ascertained as 
in cases of disputed compensation ; and on the occasion of ascertaining 
the value of the land required to he taken for the purposes of the 
works, the jury^or the arbitrators must, if required hy either party, 
ascertain by their verdict or award, the value of the severed piece of 
land, and also what would be the expense of making such communi- 
cation. • 

It has been held that the railway company are not liable to the 
costs of an inquiry under this section (r). 


5. The Notice to Treat. 

Having thus seen what lands may be taken, and when tho 
compulsory powers may be exercised, we arrive at sect. 18, which 
enacts that when the company shall require to purchase or take any 
of the lands which by the acts they are authorized to purchase or 
take, they bhall give notice thereof to all the parties interested in 
such lands (s), or to the parties enabled hy the acts to sell the 


(q) These words refer to intersected land purchase his interest, though they may 

gpnnnlly, as mentioned in the heading to have given no notice tho oilier persons 

sect. 93, and are not confined to land situate interested in the premises. Morgan v. 

in n town. East mi Countui, Ac. Jl. Co. Metropolitan It. Co., L. R., 4 t\ P, 97, 

v. Marriar/e, 0 H. L. C. 32 ; 31 L. ,T., Equitable moitgngees are entitled to notice, 

Ex. 78, ovennling the judgment in tho Martin v. London, Chatham and Lorer It 

EwL Ch., 27 L. J., Ex. 185 Co., 35 L. J., Ch. 795 ; L. R , 1 Eq. 145. 
649. And so is a tenant who has an equitable 

(r) Coli v. Mid Wales E. Vo., 35 L. J., lien on premises in respect of buildings 

Avonfo ' 1 hv him Honors v. Hull Lock Co.. 
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same (t), or such of the said parties as shall, after diligent inquiry, bo 
known to the company, and by such notice shall demand from such 
parties the particulars of their estate and interest in such lands, and 
of the claims made by them in respect thereof ; and every such notice 
shall state the particulars of the lands so required, and that the com- 
pany are willing to treat for the purchase thereof, and as to the 
compensation to be made to all parties for the damage that may be 
sustained by them by reason of the execution of the works (u). 

The notice to treat should state accurately the quantities and Notlcetoil eat. 
situation of the lands required for the railway works ; and, for greater 
security, a plan is generally annexed to the notice (x), or reference is 
made to the parliamentary plan deposited at a specified place (ij). If 
any mistake is made on the face of tho plan, the company will be 
unable to enter on any lands which may be omitted (z). 

By sect. 19 the notice must be served personally, or left at the usual ^^. ofnQt,co 
place of abode of the party to be served, if any such can, after diligent 
inquiry, be found, “and in case any such parties shall be absent from 
the United Kingdom, or cannot he found after diligent inquiry, shall 
also bo left with the occupier” of the lands, “or if there be no such 
occupier, shall be affixed upon some conspicuous part of such lands/’ 

This section must he Strictly complied with. It is not enough, for 
instance, to serve the occupier, [though the owner’s agent, if the owner 
can be found (a) ; and it has been said that an irregularity in service 
by serving the occupier only just before the expiration of the com- 
pulsory powers, cannot be waived by tho owner's accepting the notice 
after the expiration of such powers (aa). 

By sect. 21, — 

“ If for 21 days after the service of such notice, any such party shall fail to 
state the particulars of his claim in respect of any such land, or to treat with tho agree ■with 0 »m- 
promoters of the undertaking in respect thoreof, or if such party and the pmjr, the «hu- 
company Bhall not agree as to the amount of tho compensation to be paid by tho Smas after 
company for the intorest in such lands belonging to such party, or which ho is mentioned, 
by tliis or the special act enabled to sell, or for any daraago that may be sustained sect. n. 
by him by reason of the execution of the works, the amount of such compensation 
shall be settled in the manner hereinafter provided for settling cases uf disputed 
compensation ” (6). 

A notice to treat, when given, cannot bo revoked. There is no Effect of notice. 
locus })amit<mthv (c). To a certain extent and for certain purposes the 

(i) See sect. 2 of this Chapter. Corporation of Huddersfield v. Jaeomb, 

(u) See foimB of Notices, voL II., tit. L. H., 10 Ch. 92. 
form. (a) Shephrrd v. Corporation of Norwich, 

(x) Sims v. Commercial Jl, Co., 4 Sly. L. R., 30 Ch. P. 553 ; 51 L >1., Ch. 1050; 

& (J, 124 ; 1 Railw. Cos. 431. G8 L. T. 251 ; 33 W. Jt. 841, per North, J. 

(y) See the form, vol. II., tit. Forms. [an) lb. ( 

(:) See Kemp v. London and Brighton [V) Tlio mode of proceeding to ascertain 

72. Co., 1 Railw. Gas. 495. As to how far the amount of disputed compensation is 
the notieo should agree with deposited the subject of Chapter YI. 

»«<> Ttmniimn v Pnntimnnl it'r. 11, (c) 11. v. H iingcrford Market Co., 4 B. 
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6. Notice to Trent. 


Notice to treat la 
not contract. 


Restriction of 
rights of land- 
owner. 


rolative situations of vendor and purchaser are created by giving the 
notice. But the notice to treat does not itself constitute a contract, 
nor entitle the company to specific performance. This was decided in 
Haynes v. Haynes (d). In that case a testator devised several free- 
hold houses to his children specifically. After the date of the will 
a notice to treat in respect of the houses was served, but no step was 
taken under it during the lifetime of the testator. Kinderslcy, Y.-G., 
after an elaborate review of the numerous authorities, hold that the 
notice to treat did not operate as a conversion of the houses into per- 
sonal property. But where the notice to treat is acted on by the 
landowner, as, for instance, if the landowner should, even verbally, 
appoint a surveyor and agree to a price, the notice constitutes a con- 
tract, notwithstanding the requirements of the Statute of Frauds (o). 
Where the purchase and compensation money are fixed, equity will 
treat the conversion of the land into money as complete (/), and an 
action for specific performance may be maintained by the land- 
owner (g). The doctrine that the notice to treat of itself will entitle 
the landowner to a decree for specific performance against the com- 
pany (7i) cannot now be taken to be law (*). But it seems that the 
owner’s power of dealing with his property is concluded when the 
notice to treat ha served. Any interest which*he may create after the 
service of the notice is not the subject of compensation (7c), and 
he will be restrained from selling the property by auction (7). 
Where, however, there is great delay in proceeding on such notices 
they will be considered as abandoned (m ) ; as, whatever may have 
been the case formerly, the modern rule of equity requires parties to 
he prompt in seeking tho assistance of the Court in actions for specific 
performance. Where a notice was given which stated that the com- 


pool, 7 33. & S. 261. There ia an excep- 
tion to tliis rule in cases coining within 
sect. 92. See sect* 4 of this chapter, ante. 

(rt) 1 Dr. & Sm. 420 ; 30 L. J., Ch. 578, 
A.i). 1861. See further, Sparrow v. Ox- 
ford, ii'C, 11. Co., 21 L. J., Ch. 731 ; Mid- 
land R. *Co. v. Oxviin, 3 Railw. Cns. 497 ; 
Marquis of Salisbury v. Great Northern 
Jl. Co., 21 ‘L. J., 0. B. 185 ; 17 Q. IX 840; 
Burkrnshrno v. Birmingham and Orford 
Junction Jl. Qo., ft Exch. 475; Edinburgh 
and Dundee 11. Co. v. Levan, 1 Marq. 284; 
Stone r. Commercial It. Co., 1 Eailw. Cas. 
375 ; 4 llyl. & Cr. 122 ; Inge v. Birming- 
ham, tC’c. 11- Co., 1 Sm. & G. 347 ; 3 Do 
Gex, M. & G. 658 ; Pinchin v. London aiul 
hlntkicall It. Co. , 1 E. & J. 36 ; 5 Do Gex, 
M. & G. 851. When a variance will not 
bin' the claimant, boo Walker v. London 
and Blackwall R. Co., 8 Q. B. 744. 

(e) TVatts v. Watts, L. E., 17 Eq. 217, 
■war. TTnil V -fl distinguishing Haynes v. 


13 Sim. 569. 

(/) lie Wootton, 1 N. B. 193. 

(</) Regent's Canal Co. v. Ware, 23 Beav. 
575; 26 L. J., Ch. 506 ; Mason v. Stokes 
Bay Pier and R. Co., 32 L. J., Ch. 110 ; 
Harding v. Metropolitan R. Co., L. B„ 7 
Oh. 154 ; 41 L. J„ Ch. 371. 

(h) Walker v. Eastern Counties 11. Co , 
6 llnro, 695, A.B. 1848 ; Smith v. Dublin 
and Bray Co., 3 Ir. Ch. E. 225, A.n. 
1853. 

(i) See per Kiudersley, Y.-C., in Haynes 
v. Haynes, 1 Dr. & Sm. at p. 456. '1 he 
landowner’s remedy K by mandamus to 
tho company to proceed upon their notice. 

(k) Re Marylebone Improvement Ad, 
L. E., 12 Eq. 389. 

(l) Metropolitan 11 Co. v. Woodhouse, 
34 L. J., Ch. 297. 

(m) Hedges r. Metropolitan R. Co., 28 
Beav, 109 ; and see Stretlon v. Great West- 
ern and Brentford E. Co., L. R., 5 Ch. 
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pany would require twenty perches of land, and, before anything 
further was done on either side, thoy gave notice of withdrawal of 
that notice, and that only one perch of land was required, it was 
ruled that the last notice was a nullity (11). 

The right to compensation which arises upon the service of a notice -Mtudimont. 
to quit cannot be attached under the garnishee clauses of the Rules 
of the Supreme Court, Order XLV. ( o ). 

Procedure upon tho notice to treat may be enforced both by man- 
damus and by action ; and if tho party to whom tho notice was given Actnu. 
has taken other premises in consequence of it, lie will bo entitled to 
recover more than nominal damages (p). And it is no answer to an 
action for not proceeding upon the notice that the capital has not 
been wholly subscribed, as required by the lfith section of tho Lands 
Clauses Act, which makes such subscription a condition precedent to 
the exercise of the compulsory powers. Tho notice to treat is not 
necessarily an exorcise of those powers, and the 16 th section is for the 
protection of tho landowner, not of the company (q), neither is it an 
answer that the company liavo no funds at all (<•). 

The powers of the company are not exhausted when they have Fm-iiior n .iiee 

m A A */ * ■ . ill TVSpl'l t 111 

given one notice •, they may issue a sccoud, aud require additional muiitimi.il i.m.K 
lands, so long as they btfwithin tho limits of deviation («) ; thoy may wspijt 
even require and purchase, by a second notice, minerals under lands 
inquired and purchased under a first notice not including minerals {t). 

If tho lands required are in tho possession of a receiver, or of the Receiver, 
committee of a lunatic, tho company should make a special applica- hS£ iMo£ 
tion to the Court, for if they proceed, without tho sanction of the 
Court, to enforce tlio statutory compulsory powers, an injunction may 
bo obtained to restrain their proceedings (u). 


(n) Tavmey v. Lynn and Ely R. Co. , 16 
L. J., Gli. 282 ; 4 Railw. Cas. 615. 

(o) Richardson v. Elm.it, L. R., 2 0. P. 
D. 9. See also Howell v. Metropolitan 
District R. Co., L. R., 19 Oh. D. 608 ; 61 
L. J., Ch. 608 ; 45 L. T. 707 ; 30 W. It. 
100, in which it was hold hy Cliitty, J., 
that money paid into Court could not he 
attached. 

( ») Morgan v. Metropolitan R. Co., L. R, 
4 <J. P. 97 ; 88 L. 3., C. P. 87, Ex. Ch., 
affirming L. It., 3 C. P. 653 ; Fotlwrly v. 
Metropolitan R. Co., dj. R., 2 C. P. 188. 
Tho issue of tho mandamus is discretionary, 
hut is not likely to ho refused. 

(q) Cuest y. Poole and Bournemouth R. 
Co., L. R., 5 C. P. 653 j 39 L. J., C. P. 
829. 

(r) See ib., and tho remarks of Patto- 
son, J., R. r. Commissioners of Woods and 
Forests, 15 Q. B. 761. 

(a) Stamps v. Birmingham and Stour 


Valley R. Co., 7 Ilnro, 261 ; 17 L. J., Ch. 
431 j 6 lloilw. Cns. 123 j, Simpson r. Lan- 
caster and Carlisle Li. (Jo., 15 Sim. 508 ; 4 
ltoilw. Cas. 326 ; Williams v. South Wales 
R. Co., 8 Do C. & S. 354 ; 13 Jur. 413 ; 
Sadd t. Maldon and Braintree It Co., 6 
Exch, 143 ; 20 L. J., Ex. 102. 

{t) Emngton v. Metropolitan District 11 
Co., L R., 19 Ch. D. 659— C. A. ; L. J., 
Ch. 46 L. T. 443. 

(«) Re Taylor, 6 Railw. Cas. 7 11 ; Tints 
v. Bundle, 10 Bony. 318. In the case of 
a purchase from tho committee of a luna- 
tic, the purchaso-money may be paid at 
once to the credit of tho lunacy, aud need 
not bo paid into Court under tho 69lh 
section of tho Lauds Clauses Aft, 1816. 
Re jy ilnes, L. It, 1 Uh. Div. 28. For in- 
stance of investment of purehuso-iiinuey in 
guaranteed railway stock, see Buckingham, 
In re, L. R, 2 Ch. D. 690. 
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c. Notice to Tmt. ^he issuing of tlie notico to treat is tlie foundation of the right 

totrlVbj’cnu" 0 the company to proceed to assess tho compensation (x ) ; but if a 

bitemtuu rty party interested in lands enter into negotiations with the company, 
and agree to waive the necessary notice to treat, he is afterwards 
estopped from taking the objection that he never received a notico (y ) ; 
and, on the same principle, it was decided that tho company, after 
appearing before a jury, cannot object to an inquisition on the 
ground that it did not discloso that a notice to treat had been duly 
served (z). 

labour ing Before leaving this part of the subject, it may ho well to refer to 
a general notice which companies may sometimes bo bound, by their 
special acts, to give before taking a certain number of houses occupied 
by the labouring classes. The Standing Orders up to 1884 (a) required 
the insertion of clauses, of which the following are specimens : — 

“The company shall, not less than eight weeks hoforo they tako in any 
inmara. laU " S P™ 8 * 1 fifteen houses or more, occupied, either wholly or partially, by persons 
bolonging to the labouring dosses as tenants or lodge? -. mabo known their 
intention to take the same by placards, handbills or other general notioe placod 
in public view upon or within a reasonable distonco from such houBOB, and tho 
company shall not take any such housos until they have obtained the certificate 
of a justice that it has been proved to his satisfaction that the company havo so 
made known thejr intention?’ 

Accommodation “Before taking in any parish fifteen houses or mftro, occupied, eifclior wholly 
for persons dta- or partially, by persons belonging to the labouring claBBCB as tenants or lodgers, 
placed. who may for the timo being be the oooupier 0/ ocoupiers of any house or part of 

a house which the company ore by this act authorized to acquire, the company 
shall (unless the company and suoh person or persons otherwise agree) procure 
sufficient accommodation elsewhere at moderate rentB for such person or persons : 
provided always, that if any queatiun shall arise as to tho sufficiency of such 
accommodation, tho same shall be determined by a justico ; and the company 
may, for the 'purpose of procuring such accommodation, appropriate any lands for 
tho time boing belonging to them or which they havo power to acquire, and may 
purchases by agreement such further lands os may be necessary for bucIi purposo, 
and may on such lands erect labouring-clasB dwellings, and may apply for tho 
purposes of this section, or any of them, any rnonoys they may have already 
raised or are authorised to raiso ” (&), 


c. mu* of cmm , G, The Notice of Claim. 

When the party claiming has received notico from tho company 
requiring him to treat, he must, without loss of time, determine on 
the course which he will pursue. He may, within twenty-one days, 
as mentioned in sect. 21, state the particulars of, his claim, and 

(as) R v. Sarjshaw, 7 T. R. 363 ; li. v. aioners of Sewers of City of London , L. R., 

Mayor of Liverpool, 4 Burr. 2244 ; R. v. 22 Ch. D. 72. 

Trustees of tho Norwich, Roads, 5 A. & E. [a) C. S. 0. 185, 186 ; L. S. 0. 110 ; 
G 03. • now replaced by 0. 8. 0. 183, A. and 

(y) R y. Committee for the South Mol - L. 8. 0. Ill, which dispense with these 

land Drainage. 8 A. k E. 429. notices, but require tho consent of certain 

(s) IL v. Trustees of Swansea Uwrbour, local authorities. 

8 A. & E. 447 ; sea also, os to estoppel of (b) Metropolitan District Railway Act. 
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endeavour to treat with the company as to the amount of compen- 
sation to bo paid to him (c). 

This claim should state correctly tho nature of the claimant’s ofoiaim 
interest in the land, and if ho be owner, any existing tenancies should 
be specified. An error in this respect may be fatal to all the subse- 
quent proceedings, as will appear by tho following cases. 

In one case (tl), it appeared that the claimants, in answer to a 
notice given by tho company, stated that, as trustees under a will, u a Ao *> 61 n * 
they claimed an estate and interest in copyhold lands and heredita- Met n. uo. v. 

111.1 . rJ . „ ,, . . htiulon, 

ments, and they claimed a certain sum as compensation for the said 
lands and hereditaments, and appointed an arbitrator. Tho com- 
pany, by a notice which recited the claimant’s notice, appointed an 
arbitrator on their behalf, and an umpire being chosen, lie made his 
award, whereby he awarded that a certain sum was the value, and 
should be paid to the trustees “for the purchase of the feo simple in 
possession, free from all incumbrances, of and iu the said copyhold 
lands ” required. Tho Court of Exchequer hold the award to be bad 
for uncertainty, inasmucb as it ought to find the particular interest 
of the parties, whether an estate in fee or for life, and the umpire had 
neither valued the interest of the claimants, nor found 113 a ^ ^at 
they wore entitled to tSe fee simplo. 

But where a claimant required the company to settlo the amount stLmduMv. 
of compensation to he paid to him “ for the fee* simple in possession ” 
of land in the occupation of J. L., and the umpire by his award gave 
compensation for “ the absolute purchase of the fee simple in posses- 
sion of tho land, aud also for the immediate possession thereof,” it 
was objected on behalf of the claimant that the award assumed that 
the claimant was in possession, and that it was thereforo bad ; but the 
Court said the answer was, that such assumption, if actually made, 
was in the claimant’s favour and to his advantage, and thereforo no 
matter of complaint for him. And further, that it did not appear 
clearly that any such assumption was made. The expression “ foe 
simple in possession,” in the claim, was used in contradistinction to 
fee simple in reversion or remainder. The compensation given could 
only be taken to bo in respect of what was claimed ; aud if the tenants 


(c) Sco tlio form, Appendix, tit. Forms. 

(d) North Staffordshire 11. Co. v. Ban- 
don , 2 Exch. 285 ; 17 L. J., Ex. 850. A 
notice which did not mislead would ho 
held good, Easlham v. Blackburn 11. Co., 
23 L.J., Ex. 199. In Cameron v. Churiwj 
Cross It. Co., 16 C. B. N. S. 430 ; 10 L. T. 
3S1 ; 33 L. J., 0. I\ 313, whore a toiwnt 
under a lca&o for 7, 14 01 * 21 years claimed 
ns “ occupier ” simply, it wns held suffi- 
cient, though. Erie, 0. J., said it was tho 

linrwif lintfi'P fh«if wnnlrl nn« lliTHtPT TllO 


lecision in liiekelt x. Mrtrojidlitaii It. Co., 
j. K., 2 H. L. 175 (which overruled 
? (moron's ease), (loos not ailed this point. 
See also jfcnfey v. Tlunm Valley It, Co., 
\i L. J., Q. B. 52 ;CIU S. 76D ; 11 
j. T. 268, where a notico that tho lands 
‘are hold by mo on lease," with a claim 
< tor the value of my estate and interest in 
.ho said lands," wns held not sufficient 
ruder sect. 08. But tho Court, iu giving 
udgmunt, did not notice sect. 122. 
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Claim should 
apply to sauio 
pipims>3s ns 
thoso in com- 
Ikinj's notice. 


e Notice oj rimm jjgj m y claim in, respect of the actual possession of the land, their 
remedy 'was against the company, and not against tho owner of tho 
fee (e). 

Fmenorlimi to The High Court has no jurisdiction to restrain a claimant from 

not bu restituted proceeding on his claim "before an arbitrator; the time for deciding on 
i.y injunction, ^ to compensation is when he brings an action to enforce the 
award if made in his favour (/) ; nor if tho company should incur 
costs in an arbitration upon a claim made without title, docs there 
seem to he any method whereby tho company can recover costs from 
such claimant (g). 

Care should also he taken that the claim describes the same 
premises as those which are the subject of the company’s notice. Thus 
a company gave notice to the owners of certain land to treat for the 
purchase thereof, and tho landowners thereupon sent the company a 
notice stating that their interest in the land was particularly described 
in a schedule of claim served therewith, and that they claimed a 
certain sum as compensation for the same, and for damage sustained 
by the execution of the railway, and that, upon payment of such sum, 
thoy were willing to convey all their estate in the said land, and that, 
if the amount were not paid, they desired the matter to he settled by 
arbitration, ancT required the company to appoint an arbitrator. In 
the schedule of claim annexed to this notice were included certain 
pieces of land (not included in the company’s notice), which the 
owners, under sect. 93, required the company to purchase as lands 
severed by the railway, and of less than half an acre. The company 
then gave the landowners a notice, whereby, after reciting their notice, 
they appointed an arbitrator, to whom was to be referred the amount 
of compensation to be paid to the landowners “ for the purchase of 
the said lands.” The umpire received evidence of the value of the 
pieces of land, less than half an acre, and awarded one entire sum 
for tho purchase of the fee simple of the land which the company 
required to purchase, and also of tho portions of land which the 
owners required the company to purchase ; but it was decided that 
tho awilrd was had, there being no valid submission in respect of the 
last-mentioned lands (It). 

If the company give notice of their intention to take a part only 
of a house or other building, in a case whore by force of the 92nd 
section they may be compelled to tako the whole of* the premises, 4 ' 
mgo iu7, inis, it is the duty of tho interested party forthwith to give the company 
notice that they arc required to take the whole ; for sect. 92 is not 


Cl mil lilt should 
i until < it ho 
1 1 quirts tin 
win ill* ol his 
jiu hum s to bo 
1 ikl u 


(f) Bradshaw's Arbitontum, 12 Q. B. 
602 ; 17 L. J., Q B. 862. 

{J) London and Bladwall R, Co, v. 
Ci 068, 55 L. J., Gli. 813 — C. A. 


(S') Por Linilloy, L. J., ib. 

(h) North Staffordshire R. Co. y, Wood, 
2 Exch. 244 ; 17 L. J., Ex. 854. 
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imperativo on. the company to take tho whole, unless the ownor 
requires them to do so (i). 

If the claimant serve a claim upon the company to take the whole, 
and such claim cannot bo supported, the acceptance by the company’s 
solicitors of the bad counter-notice containing such claim does uot 
bind the company (/c). 

We will now assume that the party interested in tho lands gives 
no notice to the company, and takes no step to troat under sect 21 : 
in such a case, the company are authorized to deal with tho case as 
one of disputed compensation. 

As to disputed compensation, sect. 22 onacts, that if no agreement 
be come to between the company and tho partios able to sell, as to the 
valuo of the lands, and if the compensation claimed do not exceed 
50/., the same shall be settled by two justices(/). The mode of doing 
this is pointed out by sect. 24 (m). 

By sect. 23, if the compensation claimed or offered in any such 
case exceed 50/, and if the party claiming compensation desire to 
have the same settled by arbitration, and signify such desire by notice 
in writing to the company, before they have issued tjieir warrant to 
the sheriff to Bummon a jury in respect of such lands, stating in such 
notice the nature of the interest and the amount of the compensation 
claimed, the same shall be so settled accordingly; but unless the 
party claiming compensation signify his desire to have the question 
of such compensation settled by arbitration, or if when the matter 
shall have been referred to arbitration the arbitrators or their umpire 
shall for three months have failed to make their or his award, or if no 
final award shall he made, the question of such compensation shall be 
settled by the verdict of a jury (»). 

Sect. 38 requires the company to givo tho party ton days’ notice 
of their intention to summon a jury to assess tho compensation, and 
the notice must also state what amount of compensation the company 
are willing to pay. 

On the receipt of this notice, the party who claims compensation 
has ten days allowed him to determine whether he will accept tho 
offer made by the company, or not ; and if ho determines to decline 
the offer, he may declare his desire that the amount of the compen- 
sation shall be Assessed by arbitrators, and not by a jury ; for, as wo 
have seen, by sect. 23, the party who claims compensation has, in 
all cases, the option of having the amount of it (if it exceeds oOl.) 


(i) Sparrow v. Oaford and Wolver- 
hampton J2. Co., 2 Do G., M. & G. 94. 

(k) Treadwell v. London ami South 

TTT 1 n n. Kt t T nu KPK ■..a* 


KftV, J. 

(1) 8 & 9 "Viet. o. 18, i. 22, vol. II. 
(in) Sec as to this, post, Ghap. VI. 

flit IKrQ Vint n 18 q 28 V(tl If 
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& mice of claim assessed by arbitrators, provided ho gives the company notice thereof 
in due time. If, therefore, the party be desirous of referring the 
question, of compensation to arbitration, I 10 must take cai*o to servo 
a notice on the company, stating such to be his desiro, boforo the 
expiration of ten days from the day when ho received the company’s 
notice of their intention to summon a jury. After that period has 
elapsed, the company are authorized to issue thoir warrant to summon 
a jury (o) ; and if the warrant is once issued, it will be too late to 
company cannot require the appointment of arbitrators. It is, however, to bo observed 

demand aibltxa- ^ J> A , 

turn. that the company have no option to require that the compensation 

shall be assessed by arbitrators ; they can only issuo a warrant to tho 
sheriff, after having given tho notice required by sect. 38. 
interest on pur- Interest at four per cent, on the purchase-money is payable from 

oiwse-juoney. awar( j or verdict, not from the date of tho company 

entering into possession. This was hold in a case where a reversion 
was assessed by a jury, subject to short tenancies, until the expiration 
of which, the company not having treated with the tenants, possession 
could not he taken (p). 


v. Entry under 7. Entry before Pwrchase-Money amrtained, under Sect 85 
sect. 83 .' ,0/ the Lands Glauses Act. 

Reserving for future consideration the mode of assessing the 
amount of disputed compensation before tho different tribunals (rf), 
wo may observe that all the steps we have hitherto pointed out are 
applicable to cases wherein the company may not desire to obtain 
possession of lands to be purchased or permanently used, until 
after tho purchase-money and compensation are ascertained, and tho 
amount paid or deposited in the Bank. 

We must now, however, turn to a very important class of cases 
of frequent occurrence, — i. 0 ., cases where the company have given a 
notice.to treat, but desiro to enter on tho lands before the amount of 
the purchase-money and compensation to bo paid is ascertained ; and 
this will necessarily lead us to notice other cases, where the company 
Comi liny may have taken lands or injuriously affected them by their works, without 
SZZT any notice —and without having previously made satisfaction to the 
11 .i^csswi. parties entitled to receive compensation. It will do convenient to 
state the clauses in the acts which relate to both these matters, before 
we offer any observations on tho numerous decisions, and it will be 

( 0 ) Ibid. Eq. 03, post, note. 

(p) Ecdcshill Local Board, In re, L. R., {<j) Chap. VI. “ On the Mode of assess- 

13 (Jh. D. 365. As to interest nndor s. 85, ing Compensation," pout, 
soe Rhys y. Dare Valley R Co., L. R., 19 
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seen that the Consolidation Act is so framed, as to make it essential 
that both subjects should be considered together. 

With respect to the entry upon lands by the company : By sect. 84 cianses rotating 
it is enacted, “ that they shall not, except by consent of the owners lawk' 1 ° u 
and occupiers, enter upon any lands (r) which shall be required to be L c ' A<it ’ bL 
purchased or permanently used (a) for tho purposes and under tho 
powers of tho acts, until they shall oithev have paid to every party 
having any interest in such lands (t) or deposited in tho Bank, in 
tho manner heroin montioned (u), tho purchase-money or compensa- 
tion agreed or awarded to be paid to such parties respectively, for 
their respective interest therein : provided always , that for tho pur- rnrimijwiMif 
pose merely of surveying and taking levels of such lands, and of bt t m 4 UUt lllJL 1 . 
probing or boring to ascertain tho naturo of tho soil, and of setting 
out the line of the works, it shall be lawful for tho company, after 
giving not loss than throe nor moro than fourteen days’ notico to tho 
owners or occupiers thereof, to enter upon such lands without previous 
consent, making compensation for any damage thereby occasioned to 
the owners or occupiers thereof” (u). 

Sect. 76 provides, that if the owner, on tender of tho purchase- 
money or compensation, oither agroed or awarded to Jbe paid, refuse 
to accept the same, or fail to mako out a title to tbo satisfaction of 
the company ; or if he refuse to convey the lands as directed by the 
company ; or if he be absent from tho kingdom, or cannot bo found ; 
or fail to appear on the inquiry before a jury ; the company may 
deposit the purchase-money or compensation payable in tho Bank of 
England, to the credit of the parties interested, subject to the con- 
trol of the Court of Chancery in England, or the Court of Exchequer 
in Ireland. By sect. 77, when tho money has been thus deposited, 


(r) As to whero “ lands" includes ease- 
ments, and as to compensation for talcing 
casements, sec Temple Pier Go. v. Metro- 
politan Hoard of Works, 34 L. J., Cli. 
2(52 ; 11 Jur., N. S. 337 ; Bvcelcneh 
{Duka of) v. Metropolitan Board of 
Works, L.R., 6 II. L. 418(undcr a special 
act). If the company give notice to take 
part, and the landowner require them, 
tuidor sect. 92, to tako tho whole, the 
company cannot enter upon paying into 
Court the value of part, but must pay in 
the value of tho w)»olo. dies v. London, 
Chatham and Dover 11 Co., 30 L. J., Ch. 
603. 

(s) Making a permanent tunnel through 
tho soil, without disturbing the surface, 
amounts to a permanent using of tho lands. 
Hamden v. Manchester and Altrincham I?. 
Co., 1 Excli. 723 ; 12 Jur. 293. And so 
does entry on land for the purpose of 
diverting over it a public highway. Range- 
ley v. Midland B. Co., 87 L. J., Ch. 318. 


But taking soil merely for tho purposo of 
an embankment iloos not, EvcrfiM v. 
Mid tiussex It. Co., 3T8 L. J., Ch. 107. 
Whore the eutiy it> unlawful, ejectment or 
trespass may bo maintained ; Doc d. Hutch- 
inson v. Munchntrr, Bury and IjosanvMe 
R. Co., 14 M. & W. 087 ; 15 L. J., Ex. 
208. But if the question of compensation 
be settled by arbitration, and an aw aid bo 
given, tho owner’s remedy is to proceed 
upon tho award. Doe d. llwhton v. Leeds 
and Bradford It. Co., 20 L. J., Q. B. 48G ; 
15 Jur. 946 i 16 (j. B. 796. See also 
Knapp v. London, Uhathnm and Dover 11. 
Go.. 32 L. J., Ex. 238. 

(t) Sco Rogers v. Kingston-vpmi-Mull 
Dock Co., 34 L. J., Ch. 186. 

(v) That is, by s. 76, infra. 

%>) By 8 & 9 Yiet. c. 20, s. 24, post, 
voL II., a penalty of 51. is imposed on 
persona obstructing companies’ servants m 
setting out tho line, &c. 
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7 . Entry under the cashier of the Bank is required to give the company a rceoipt for 
scd- as- the Scame ; whereupon the company may execute a deed-poll contain- 
mg a description of the lands, and declaring the circumstances under 
which the deposit has been made ; “ and thereupon all the estate 
and interest in such lands of the parties, for whoso use and in 
respect whereof such purchase-money or compensation shall have 
been deposited, shall vest absolutely in the company, and as against 
such parties they shall bo entitled to immediate possession of such 
lands.” 

The construction of these sections was much discussed in Douglas 
v. L. & N. W. R. Go. (a?) and Ex parte Winder (y). In the former 
of these cases it was held that a company could not be compelled to 
pay the purchase- money iuto Court by a person who had contracted 
to give a sixty years’ title hut had not done so. In the hitter a com- 
pany had agreed to buy land from a person having only a possessory 
title of nineteen and a half years. The company executed a deed- 
poll under the 77th section. No claim was made by or through the 
true owner till after twenty years had expired. It was held that the 
representatives of the person who sold with the possessory title only 
were entitled to the purchase-money as against the representatives of 
tho true owner, whose title was held to h£ve been barred by the 
Statute of Limitations thon in force* which conferred a title by 
twenty years’ possession. 

We now come to sect. 85, the effect of which, as amended by the 
Railway Companies Act, 1867, s. 36, is this : — 

Entry before If the company be desirous of entering upon and using (s) lands 
making deiioait before an agreement has been como to, or an award made or verdict 

and giving bnuiL . 3 . 

sect. 86. given for the purchase-money or compensation to be paid, the com- 
pany may deposit (a) in the Bank, by way of security, either tho 
amount of purchase-money or compensation claimed by any party 
interested in ((j) or entitled to sell the lands, or such a sum as shall, 
by a surveyor appointed by tho Board of Trade, he determined 
to be the value of the lands, or of the interest therein, which 
the party is able to sell (c). They may also give to such party a 


(as) 8 K, & J. 173, per Wood, V.-O. 

(y) L. R., 6 Cli. D. 696, per Hall, 
V.-O. 

(a) The lauds are not “ takon ” trador this 
section. Qrcat Western B. Go. v. Swindon 
ami Cheltenham B. Go., L. R., 9 App. 
Gas. 787, per Lord Bramwcll and Lord 
Watson. Entry under this section has 
keen held no exercise of compulsory powers 
within the meaning of b. 16, ante, p. 765. 
Ferd v. Plymouth, &c. B. Go., W. N. for 
Noy. 19, 1887, por North, J. 

(a) Tho proceedings under this section 
were hold, hy Wigram, V.-O., not to he 


invalid, although the money appeared to 
have been deposited two days before tho 
date of tho valuation. Stamps v. Birming- 
ham and Stour Valley B. Go., 6 Railw. 
Cns. 126. 

(5) A tenant who has rocoived notice to 
quit which lias expired, but who is entitlod 
to compensation xor buddings erected by 
him, has a sufficient interest to entitle him 
to roliof if the requisites of this section are 
not complied with. Boyers v. Kingston • 
upon-Hull Bock Go., 34 L. J., Oh. 165. 

(c) No notice need be riven by the com- 
pany to the owner of their intention to 
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bond (d), ■with two sureties, to be approved of by the Board of Trado, 
in case the parties differ, and after healing the parties, in a penal sum 
equal to the sum so to be deposited, conditioned for payment to such 
party, or for deposit in the Bank for the benefit of the parties interested, 
of ^H'such purchase-money or compensation, as may be determined to 
/be payable by the company in respect of tho land so entered upon, 
/ together with interest at 51, per cent, per annum, from tho time of 
entering on such lands, until such purchase-money or compensation 
shall be either paid or deposited in the Bank, as tho caso may 
require. Upon such deposit by way of security being made, and such 
bond being delivered or tendered to such non-consenting party, the 
company may enter upon and use tho lands without having first paid 
or deposited the purchase-money or compensation in other cases 
required to be paid or deposited by them before entering upon any 
lands to be taken by them under the provisions of the act (c). It 
seems that compensation for minerals under sects. 78 and 8t of tho 
Kail ways Clauses Act of 1843 is not within the condition of the bond 
required by this section (/), also that tho landowner may sue for 
damages by the removal of minerals, and is not limited to tho spocial 
statutory remedy for componsatiou (jry). r 

It haB been said that a company has no right to proceed under 
sect. 85, unless there is an hrgent necessity for immediate entry on 
the land ( h ), but their powers are not so limited by the section itself, 
and it is submitted that tho Court has no jurisdiction so or other- 
wise to limit them (i). An entry, for instance, at a time when it is 
almost manifest that the railway cannot be made over tho land within 
the statutory period for making it is perfectly lawful. This appears 
from Loosemore v. Twerton and Forth Devon R. Go. (j ), in which 
the company entered only thirteen days before tho expiration of the 
five years limited by tho special act for completing tho railway. The 
Court of Appeal held that such an entry was an abuse of tho powers of 
the Act, and that the landowner was entitled to recover possession, but 


take these proceedings. Soo Bridges v. 
Wilis, Somrset and Weymouth R Co., 4 
Railw. Cas, 622 ; 16 L. J., Oh. 336 ; 11 
Jur. 315. See also Poyndcr v. Great 
Northern B. Co,, 6 Railw. Cas. 196 ; Lang - 
ham v. Same, 1 De Gex Sc Sm. 486 ; 6 
Railw. Cas. 263 ; 16nL. J., Ch. 437. 

(d) Seo as to this bond, post, p. 189. 

(c) 8 & 9 Viet. c. 18, s. 86 ; 30 & 81 
Viet. c. 127, s. 36, post, vol. II. If a 
railway company avail themselves of tho 
compulsory powers given by this and tho 
following sections, they cannot also enforco 


(/) Ex parte Neath and Brecon It. Co., 
L, JL, 2 Ch. Div. 201. 

(g) Loosemorc v. Tiverton and North 
Devon Jt. Co., L R., 22 Ch. D. 26 ; 61 
L. J., Ch. 670, per Fiy, J. 

(h) Field v. Carnarvon and Llanhiris 11. 
Co., L It., 5 Kq. 190; 37 L J., Ch. 176, 
per Molina, V.-C. 

(t) See per Selborne, C., in Loosemorc' s 
ease, infra, 22 Ch. D. at p. 46. 

(J) Loovmore v. Tiverton a>ul Devon M. 
Co. ^L. R., 9 App. Cos. 480 ; reversing 22 
Ch. 1). 26 ; 53 L. J., Ch. 812 ; 60 L. T. 
637 ; 32 W. R. 929 ; 52 L. J., Ch. 260 ; 
48 L. T. 162 ; 81 W. li. 130-0. A. ; and 
restoring tho judgment of Fry, J. 


Jlineuls. 


Duiatiim of 
imucrs oi s 8">. 
Lmtemoie v. 
Tuition nml 
Notthlhv on 
JL Co. 
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1. Entry wider 
L C. Jet, 
Seat. 85. 


Right of unpaid 
vendor. 


Easement under 
special act. 


Deposit remains 
to the credit of 
the owner of 
the lauds. 

Beet. 88. 


the House of Lords reversed that decision. In delivering tlic judgment 
of tho House, after a second argument, Lord Cairns observed : — 

“Tlio land was wanted for the railway, and possession was takon in order to 
make the railway, and not for any different or collateral object. It is Bottled 
law that tho powers undor tho 85th soction, even in the case of a compulsory 
purchase, are not compulsory powors, and are oxcrcisoablo after tlio period for 
compulsory purchase has expired [Salisbury v. Great Northern JRaiJmy, 17 Q. B., 
840). Tho period [13 days] appears a short one for making a railway across tho 
land, but there is no evidonce, or oven allegation, that it could not have been 
done by an adequate expenditure of time and money ; and oven if evidence bad 
been adduced on this head I do not seo how it is an issue which could bo 
properly tried and decidod by the Court, and I see nothing in tho Act which 
engrafts on the absolute power given by the 85th section a qualification that 
possession must be taken, not only within five years, hut alBO so long before tho 
expiration of tho five years os that tho railway can be made on the land within 
five years. Such a reading of tho 85th soction would make the power to bo one 
oxercisoablo, not within fivo years, but within fivo yoara minus so many weeks or 
months as would bo needed to mako and complete the railway. I con Bee here 
no laches or bad faith on the part of the company. Delay there undoubtedly 
was, but much, land indeed most, of the delay is explained by the attitude 
throughout taken up by the respondent, and by the controversies, generally 
groundless, raised by him. And, in the absence of lacheB or bad faith, I can see 
no ground on wljioh the company can be pronounced in the wrong for following, 
within tho Parliamentary period, the Parliamentary right given by tho 85th 
section. The statute appears to me to place 4he company and tho respondent, 
by the notice to treat, iq a position analogous to that of vendor and purchaser, 
with power to either side to have the price fixod and paid without delay, and 
with a further right in the company, within tho period of five years, and without 
prejudice to the machinery for ascertaining tho price, on giving adoquato security 
for the highest valuo of the land, to take possession and mako use of the land, 
whatever the legal consequence of that possession after the expiration of the five 
yoars may be.” 

But when the company are using tho land, and have actually opened 
the lino for traffic, tho landowner, if not fully paid, may enforce the 
rights of an ordinary unpaid vendor, and obtain a sale of tho land (ft). 

Whero a company was empowered by special act to acquire an 
casenjent by tunnelling unless a jury should find that such easement 
could not be acquired without detriment to the land, it was held that 
tho company might enter upon the land for tunnelling upon deposit- 
ing the value of the casement, and need not deposit the value of the 
land (Z). 

By sect. 86, as amended by the Chancery Fund® Act, 1872 (m), 
and the Judicature Act, 1873 ( n ), the money thus directed to bo 
paid into the Bank is placed to the account of the Paymaster- 

(k) Wing v. Tottenham and Hampstead 225 ; SO W. B. 774, per Fry, J. 

Junction JZ, Go., L. R., 3 Ch. 740 j 87 (w) 86 is 86 Viet. c. 44, which abolishes 

L. J., Ch. 654. the office of Accountant-General in Chau- 

(Z) Hill v. Midland IZ. Go., L. E., 21 eery, and substitutes tlio Pay master- General. 
Ch, D. 143 ; 51 L. J., Ch. 774; 47 L. T. (») Tho statutory jurisdiction of the 
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General, to the credit of the parties interested in or entitled to soil 
the lands to be entered upon, subject to the control and disposition 
of the Chancery Division of the High Court of Justice, and tho 
company are entitled to receive a receipt for the deposit 

By sect. 87, this deposit remains by way of security (o) to the Deposit n»tan,«i 
parties whose lands shall have been entered upon, for the performance orSumisnf 
of the condition of the bond, and may bo invested in bank annuities S oct.8r. 
or government securities and accumulated ; and, upon the condition 
of tho bond being fully performed, the Court may order tho money, 
with the accumulations, to be repaid or transferred to the company ; 
or if the condition be not fully performed, the Court may order the 
same to be applied for the benefit of the parties for whose security 
the same was deposited. It is now settled, that when the company Repayment, 
has taken possession under sect. 85, and has complied with the pro- 
visions of that section by giving a bond and depositing money in 
Court, the company is entitled as of right to have the money repaid, 
upon fulfilling the conditions of the bond. But if the conditions of 
the bond be not performed, the landowner may on petition adversely 
to the company, have the money paid out to him, without previously 
obtaining any charge upon it by a judgment (p). The Court has no 
power to order any cost^to be paid out of the money deposited (q). 

By sect 89, if the company or their contractors wilfully enter upon JJgSSSJjf 
and take possession of any lands which shall bo* required to ho pur- 
chased or permanently usod, without tho proper consent, or without scot 83. 
having made the propor payment or deposit, the company “shall 
forfeit ” to the party in possession the sum of 101. over and above the 
amount of any damage done, tbo penalty and damage to be recovered 
before two justices. If the company or their contractors, after con- 
viction in the penalty, continue in unlawful possession of tho lands, 
the company “ shall be liable to forfeit ” the sum of 251. for every day 
they or their contractors remain in possession, such .penalty to bo 
recoverable by tho party in possession of such lands, with costs, by 
action in any of the superior courts. But it is provided [r), that the 
company is not to be subjected to the payment of any such ponaltics 


Court of Chancory is, by sect. 84, assigned 
to tho Chancory Division. 

(o) Money paid in under sect. 85 is only 
a security for what ^uill upon inquiry bo 
fonud to he the value of interests taken. 
Martin v. London, Chatham and JDovcr R. 
Co., 35 L. J., Oh. 705. 

(p) Mutton's Estate, In re, L. R., 10 
Oh. D. 181. 

(a) Ex parte Neath and Brecon 12. Co., 
L. R., 9 Ch. 268 ; 43 L. J., Ch. 277, re* 
versing Bacon, V.-C. ; Ex parte Stevens, 
18 Jur. 2, reversing Knight-Bruce, V.-C. 
The vendor should be a co-petitioner, or it 


should be shown by affidavit that he was 
served with a copy of tho petition. JLs 
parte South Wales B. Co., 6 liaihv. C.is. 
161. 

(r) In construing a clause in a special 
act, similar to tho above, Pollock, 0. B„, 
said, “Sections liko this, which may bo 
justly called penal, should be strictly con- 
strued, but ft proviso which lias the effect 
of s*aving parties from penal enactments 
should be liberally construed.” Hutchin- 
son v. Manchester, Bury and lhssemlah 
It. Go., 16 M. & V. 314; 15 L. J., Ex. 
298 ; 3 Railw. Cos. 748. 
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7. Entry under 
L. C. Act, 
Sect. 85. 


Actions for 
penalties. 

Beet 00. 


Sheriff may (lo- 
liver possession. 

Sect. 01. 


Statutory re- 
moily of owner 
or occupier, if 
lands liave been 
taken, or injuri- 
ously atleoteil, 
without campon 
sat ion borne 
paid. 

Soot. 08. 


as aforesaid, “ if they shall bon ft fide, and without collusion, have paid 
the compensation agreed or awarded to be paid in respect of the said 
lands to any person whom the company may have reasonably believed 
to bo entitlod thereto, or shall have deposited the same in the Bank 
for the benofit of the parties interested in tho lands, or made tho 
deposit, by way of security, although such person may not have been 
legally entitled thereto ” (s). 

On the trial of any action for such penalty, the decision of the 
justices is not conclusive as to the right of entry on any such lands 
by the company (t). 

If, in any case in which, according to the provisions of the acts, 
tho company are authorized to enter upon and take possession of any 
lands required for the purposes of the undertaking, the owner or 
occupier of any such lands, or any other person, refuse to give up the 
possession thereof, or hinder the company from entering upon or 
taking possession of the same, the company may issue their warrant 
to the sheriff to deliver possession of tho same to the person appointed 
in such warrant; and upon the receipt of such warrant, “the sheriff shall 
deliver possession ” accordingly, tho costs of the warrant to be paid by 
the person refusing to give possession (u). Unless, however, tho land- 
owner, although refusing, actually resist their entry, the company are 
justified in entering peaceably without fhe assistance of the sheriff (x). 

The statutory remedy of the owner or occupier whose lands havo 
been taken or affected is provided by the 68th section, which relates 
to cases under sect. 85, as well as to other cases where lands have 
■ been taken or affected otherwise than by agreement. This important 
section, which applies to persons under disability claiming compensa- 
tion as well as to owners in foe (y), onacts that if any party shall be 
entitled to any compensation in respect of any lands or of any interest 
therein, which shall have been taken for, or injuriously affected hy, 
the execution of the works, and for which the company shall not 
have made satisfaction, and, if the compensation claimed in such case 
shall exceed SOIL, such party may have the same settled either 
by arbitration or by the verdict of a jury, as he shall think fit ; 
and, if such party desire to have the same settled by arbitration, 
it shall he lawful for him to give notice in writing to the com- 
pany (z) of such his desire, stating in such notice the nature of the 
interest in such lands in respect of which he clainJs compensation. 


(») 8 fc 9 Viet. c. 18, a. 89, vol, II. 

(/) Ibid. s. 90, vol. IT. 

(w) Ibid. a. 91, vol. II. 

(a:) Lommore v. Tiverton and North 
Devon R. Go , L. K , 22 Ch. D. 25 ; 51 
L. J., Ch. 570, per Fry, J. 

(y) Stone v. Mayor of Teovil, L. It. , 2 
C. P. D. 99-0. A. 


(*) See ante, Beet. 6 , “Notice of Claim.” 
Tho plaintiffs messuages being injured by 
the works of “ the Blackburn R. Co.,” ho 
served tho secretary, at his offico, with a 
notice under this section, addressed to 
“ The Blackburn and Clitheroe R. Co. ; ” 
held sufficient. JSastham v. Blackburn JR. 
Co., 9 Exch. 758. 
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and the amount of the compensation so claimed therein ; and unless 
the company be ■willing to pay the amount of compensation so 
claimed, and shall enter into a written agreement for that purpose 
within twenty-one days after the receipt of any such notice from 
any party so entitled, the same shall be settled by arbitration 
in the manner herein provided ; or, if the party so entitled as 
aforesaid desire to have such question of compensation settled 
by a jury, it shall be lawful for him to give notice in writing of such 
his desire to the company, stating such particulars as aforesaid ; and, 
unless the company bo willing to pay tho amount of compensation so 
claimed, and enter into a written agreement for that purpose, they 
shall, within twenty-one days after the receipt of such notice, issue 
their warrant to the sheriff to summon a jury for settling the same 
in the manner herein provided ; and, in default thereof, they shall be 
liable to pay to the party so entitled as aforesaid, the amount of com- 
pensation so claimed ; and the same may bo recovered by him, with 
costs, by action in any of the superior courts (it). 

Thus we sec that tho company may enter upon lauds without the nec-mimm on 

• ill. i> r in . Uw fcnegoiiig 

consent of the owners, provided a deposit of money ho first made in ciaii-«i. 
the Bank of England, and a bond be also given (b ) ; and further, 
that if any lands are tak«n or injuriously affected by the company’s 
works, and for which the company may not have mado satisfaction, 
a summary remedy for the recovery of such satisfaction is given by 
the statute. 


We proceed to notice the decisions upon these important matters, 

•—and, first, it is incumbent on tho company, when they seek to avail 
themselves of the powers of entry, after a deposit made and boud 
given, to be able to show clearly and satisfactorily, that they have 
fulfilled all the conditions contained in tho statutes ; for the Courts 
have always been disposed to give tho benefit of any doubt on 
this point to landowners, whose control over their own pro- 
perty is so seriously interfered with. Thus, it has been ruled that The Irani , should 
the bonds should be given m the very terms of the statute. In a case ^^ e of 
where the bond, instead of being conditioned for “payment to the 
party, or deposit in the Bank for the bonofit of the parties interested,” mi 1K 
was conditioned for “payment to tho party, his heirs, executors, 
administrators, or assigns, and for deposit in tho Bank of England, or 
otherwise, for thorbenefit of the parties interested, as tho case might 
require, under the provisions of tho Lands Clauses Consolidation 


(a) "Whore by a special act tho Lands 
Glauses A.ct, “ except so much as related 
exclusively to tho purchase and taking of 
lurid by compulsion," was incorporated 
with it, it was held that the 68th section 
of the Lands Clauses Act was not excepted. 


Brmlbant v. Imperial Qas Co., 20 L, J., 
(Jh. 2P0. See post, Chap. V., “ On Com* 
pousation.” 

(6) See form of bond, post, vol. II,, 
tit. Form. 
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7 ‘ fPjfit 1 * Act,” & was decided that the bond was not in compliance with the 
M -* statute, by reason of the introduction of the words “ or otherwise.” 
Parke, B., said, — 

f ‘ If the only objection, had boon, that, instead of boing conditioned for payment 
to the plaintiff simply, it introduces the words 1 heirs, oxocutors, administrators 
and assigns,’ I should have doubted wliother it was bad on that account (e), for 
it is in effect impliod from the nature of the bond that, if the plaintiff dioB, pay- 
ment shall bo made to the party entitled to the estate ; that is, if freehold to his 
heirs, if leasehold to his executors. Then, with rogardto tho other objection, I 
think that the words ‘ or otherwise 1 are not authorized by the act of Parliament. 
The words of the act are plain. The bond is to be conditioned ‘ for payment to 
the party, or deposit in the Bonk for the benefit of the par&ios interested/ and 
no moro. That is required before the company are authorized to enter upon the 
land, and difficulty arises from introducing equivalents. I conceive that a groat 
difficulty might be imposed on a plaintiff, in tho event of his being obligod to 
Bue on a bond conditioned for payment in any other way than that provided by 
the act of Parliament. The 85th clause requires only two modes, either payment 
to the party himself, or deposit in tho Bank of England. There iB no doubt 
about the proper form, and these companies would exeroiBe a wise discretion if 
in future they would confine themselves to terms of the act ” (d). 

2-™*- So where the condition was, if the obligors “do and shall on 
demand well* and truly pay, or cause to be '■paid, to the plaintiff, his 
heirs, executors, administrators or assigns, or do or shall on demand 
deposit in the Ba$k of England” the amount of tho purchase- 
money or compensation when it should have been determined : Lord 
Cottenham, C., although the plaintiff might be considered rather a 
gainer than a loser by the departure in the form of tho bond from 
that strictly prescribed by the act, continued an injunction until the 
company should have given a bond in conformity with the provisions 
of the act (e). 

Sy &y But where the company were dealing with the lessee of lands, in 
respect of his individual interest therein, and, no agreement being 
made between the parties, the company gave a bond conditioned for 
payment by the company “ to the lessee, his executors, administra- 
tors, 5r assigns, or for the deposit in the Bank of England, as the case 
might require, for his or their benefit, under the provisions of the 
Lands Clauses Consolidation Act, of all such purchase-money or com- 
pensation as may, in the manner by the same act provided, be deter- 
mined to be payable by the company in respect of the interest of the 
said lessee in the said hereditaments : ” Lord Cottenham, C., held 


(e) See ou this point Dakin v. L. and 
N. W. It. Co., 3 De G. & S. 414, wlraie a 
bond given to a leaseholder in this form 
was objected to ; but no intimation appears 
of tho opinion of Kuight-Biuco, Y.-CJ., who 
sent that case to law. 


(d) Hoskvng v. Phillips. 3 Exch. at n. 
181 ; 18 L. J., Ex. 1, 8. C. 

(«) Poynder v. Great Northern 12. Co., 
5 Kftilw. Cos. 196 ; 2 Phillips, 330. See 
also Langham v. Maine, 1 Do (!. Sc S. 486 : 
5 Railw. Cas. 263 ; 16 L. J., Ch. 437. 
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that the bond was sufficient, and that it was not necessary to 
the alternative form. His Lordship observed, — 

“ The company have dealt with the party as the owner of the lease ; this they 
were parfeotlyoompetent to do. If they agroed with him, and ascertained the value 
of the leasehold interest, having bought liis lease at a price so agreed on, thuy wore 
not bound to look to any othor parties ; because thoy, at their own risk, deal with 
him as owner of the lease, and he claims os such owner. Still, as ho is only ownox 
of the lease, the company havo to require from him, boforo ho can receive the value 
of the land taken, the performance of certain acts by which thoir title is to bo 
completed. He must assign to them th e lease ; ho must part with that which tlioy 
have purchased, before he can call upon them to part with the purchase-money. 
The mode in which the question arises hero is, that the company only require to 
have tho money kept in medio, until the time shall come when the losseo shall bo 
advised to entitle himself to the money, upon tho terms of doing all that he is com- 
pollable to perform before he can recoivo the money. Tho bond, therefore, pro- 
vides precisely for that event ; nor do I know in what Language that can bo bettor 
provided for. It may bo truo that tho party was not entitlod to recoivo the whole 
of tho money ; that is to say, tho company might havo dealt with him as a party 
under the provisions of the aot, not under his estato, but under his power of selling, 
but that is not the case here. The company have dealt with him in roBpect of Mb 
own interest, and are willing to deal with Mm and to purchase his interest, only 
requiring to have the means, as against him, of compelling him to deal with that 
interest so as to vest it in themselves. How tho case of Poynder \. Great Northern 
12. Go. (ante, p. 184) has be eh compared to this. I havo looked at it several times 
in order to find out tho similarity, tod I cannot discover it. Tho company did not, 
in that caso, deal with the party as having the beneficial interest ; but, on tho con- 
trary, the bond was in the general terms of the act, which is in the alternative, so 
that it might embrace the particular interest, or any other interest. The monoy 
might bo paid into Court, not for the benefit of the parly with whom they con- 
tracted for a particular interest, but for soourity, and for the benefit of those 
entitled to other interests in the land. And tho difficuty as to tho bond there 
was, that, although tho money appeared to be paid into Court upon both alter- 
natives, in tho language of the act, it was made payable to tho party ou demand, 
so that there was an. inconsistency in the condition of the bond. It did not appoor 
that it was paid in on account of the owner of the land, but on one or other 
ac co unt, and yet it was made payable to him on doznond. Thoobjoction felt to 
that condition was, that though the money was payable to one individual, there 
was n o thing to show that that individual was tho party entitled ” (/). 

If tenants in common arc interested in the lands, it seems that 
tho company should deal with them separately for their respective 
interests, and that it would bo irregular to pay ono sum into Court to 
the joint account of all tho tenants in common, or to executo a bond 
conditioned to pay the compensation to them jointly (g). 

If) Willey v. Smith Lkutcrn 12. Go., 6 pormanoni daumgo to tho lamls, the owner 
Railw. Cos. 100 ; 18 L J., Oh. 201 ; 1 may. uovortholess, obtain an injunction 
Mncn. is Gord. 68. ana compel tho company to mala- a deposit 

(a) Lanyham v. Great Northern Ji. Go., of money awl give tho bond minimi by 
1 Du G. is S. 480 ; 5 liadw. C.a 203 ; 16 section 85. ArnuJiviig v. Waterford and 
L. J., Ch. 437. If tho company outer Limerick 11. Go., 10 Ir. Eq. R. 60. 
with ths consent of tho tenant, and do 
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on invalid one 
will bo recog- 
nized in equity. 


CHAP. IV.— PURCHASE OP LANDS. 

If the lands are in mortgage, the company should communicate 
with the mortgagee as well as with the mortgagor, and if no agreement 
he made, and the company desire to enter on the lands, they should 
pay into Court and give bond fora sum of money sufficient to moot all 
claims which the mortgagee may be entitled to enforce. In a case 
where a company having notice that lands required by thorn were mort- 
gaged, and that the mortgage could not he paid off until a certain 
future day, and the company, nevertheless, merely paid the purchase- 
money into Court, upon the ordinary valuation to the credit of the mort- 
gagor, and entered upon the lands without negotiating with tho mort- 
gagee, Lord Langdale, M.E., decided that the company, not having 
provided for the expenses of re-investment, or for the costs of tho 
mortgagee, or any compensation for tho difference of interest, in pur- 
suance of 8 & 9 Viet. c. 18, s. 114, had wrongfully taken posses- 
sion of the lands, and he granted an injunction to restrain from 
prosecuting the works (h). 

And the bond should be given and the deposit made in rospect of 
all the lands described in the notice to treat, for a company cannot, 
as we have seen, recede from thoir notice (i). 

But it is importaut to observe, that the company may give a 
second bond, it the first be informal or insufficient, and even amend 
the description of the lands therein, and make a new deposit ; or 
they may amend a defective proceeding, by causing a jury to be 
summoned to assess the compensation to be paid for that portion of 
the lands in respect of which they havo not paid a deposit. In all 
cases of this description, the Court will not grant an injunction against 
the company, after they have substituted a valid bond, on the ground 
that the original possession taken under the defective bond is not a 
taking of possession under the act. In a case where this point was 
urged before Lord Cottenham, C., ho said, — 

“ There was aiTother objection, that, inasmuch as possoBsion had boen taken of 
this land before tho bond was givon, it iB not a taking possession under the act. 
It might come to this, that the 85th soction could never apply at all, if there was 
any mistake in the bond. It is impossible to maintain this ; and, although this 
Court lias very beneficially interfered to prevont abuses of powers by these great 
companies, yet there must be something like equity as the foundation for the 
Court’s interference upon the mere abuse of power, which is the ground for 
injunction. But here the party is asking, by a construction to be put upon the 
85th soction, to strike that section entirely out of the act. Now, if the Court 
finds tho moons of doing justico between the parties, it will not interfere, except 
under such rules and provisions as may be equitablo for that purpose ; and the 

(Ji) BanXcn r. East and Wat IMia (i) Ante, p. 175 ; Barker v. North Staf- 
Docks, 12 13oav. 298 ; 19 L. J., Ch. 153. fordahire M. Co., 5 Railw. Cos. 401 ; 2 De 
As to right of moitgagoes to compensation Q-. & S. 55 ; Giles v. London, Chatham 
for goodwill, see Pile v. Pile, L. R., 3 CL and Lover B. Co., 30 L. J., Ch. 603, 

D. 36. 
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Oourt, therefore, will not deal with an injunction otherwise than for the purpose 
of seeing that each party has that to which each party is entitled. Here is 
possession erroneously taken ; it is supposed erroneously takon, because tho 
provisions of tho bond arc not according to tho act ; but in Poynrlrr v. Great 
Northern 22. Co., possession was also taken under a bond, which I thought was 
not within tho provisions of tho act. In that case, however, I dealt with the 
possossion (whether taken do noyo, or to be continued in the hands of the com- 
pany, not being material) as a possossion uudor tho provisions uf tho act. The 
company giving the owner of the land all tho benefit the act intended lio should 
have, tho Court did not treat the possossion as not according to tho provisions of 
the act, but dealt with it as boing within the act itself. I consider that not only 
as correct undor tho terms of the act, but as a point upon the act decided in that, 
and, I boliovo, in other cases ” (ft). 

It seema that in cases under s. 85, or in other casos where a com- iciest 
pany enter into possession before payment, interest upon tho com- 
pensation money is to bo calculated not from the time of ascertaining 
the amount, hut from the time of entoring iuto possession (l). 

Whenever objections are made on the ground that the proceedings 
of the company are irregular, a landowner, who complains of the 5,1'“ Viir f 
insufficiency of the bond, deposit or other proceeding undor the mst »nw. 
statute, should state the whole of liis case in the first instance. 

Thus, where the original objection was that tho coni] fan y had given 
an informal bond, and had .proceeded to enter upon part only of 
certain lands contained in a notice, Lord Cott^pnliam, 0., refused to 
grant an injunction, where, in a later stage of the proceedings, the 
landowner sot up a now ground of equity, viz., that the company wore 
bound to take the whole of a manufactory, by virtue of 8 & 9 Viet, 
c. 18, s. 92 (m). 


8. Unpaid Vendor's Right of Lien and Remedies to enforce it s* U y L f^f iiad 

The remedies given by tho Land Clauses Act do nyt deprive an Un]i..lil vendor 
unpaid vendor of his right to a lien on the land, to enforce which ho nuj obla,u SJle ’ 
may bring his action and obtain a decree for sale and the appoint- 
ment of a receiver {%). A special act, passed after such a decree, 


(ft) Willey v. South Eastern JR. Co., 1 
Macn. & Gord. 58. 

(2) llhys v. Ban Valley B. Co., L. R., 
19 Eg. 93. As to interest where amount 
ascertained but pofeossiou delayed, see 
Eccleshill Local Board, In re, L. R., 13 
Oh. D. 365, and ante. 

(in) Barker v. North Staffordshire 11. 
Co., supra, note (i ) ; anto, s. 4. 

(?i) Wallccr v. Ware, <bc, B. Co,, 35 
L. J., Ch. 91 ; L. R., 1 Eg.. 190 ; Co:ens 
v. Bognor B. Go., 86 L. J., Ch. 104 ; Pell 
v. Northampton and Banbury B. Co., 86 
L. J., CL 819 5 L. R., 2 Ch. 100 ; Sedg- 


wick v. Watford and Itirhnansirorth 11, 
Co., 36 L. J., Ch. 379; Wing v. Tnttm- 
lum, i be. 11. Co., L. R., 3 Oh. 710; 87 
L, J., Oil. 054 ; Mini in v. No of Wight 
B. Co., L. 11, 5 Oh. 414 ; 39 L. J., Oh. 
522. The lien extends to compensation 
for damage by severance, and to land 
adjoining tho land purchased. Wulhr v. 
Ware, dr. 11. Vo., ubi supra. Where a 
day Is fixed liy tho contract of purchase, 
the money must be paid by that day, nr 
tho land delivered up. Sutton v. lloylak e 
B. Co., 20 L. T. 214. 


n 
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8. Lien of Unpaid 
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and restrain 
runnliiK of 
trains, but not 
liefore decree or 
bale. 

ifimnt 7. 1 . of 
right It. Co. 


Sale of land. 
Manns v. I. of 
right Jl. Co. 


BIglits of public 
disregarded. 


and handing over the lino of the purchasing company to he worked 
by another company, has been held not to interfere with the lien ( o ). 
But the Court will not appoint a receiver or restrain the running of 
trains before decree (p), nor will it restrain the running of trains 
before the sale (q). The leading case on this branch of the subject 
is Manns v. Isle of Wight B. Go. (?•). In that case the plaintiff sold 
land to the company in 1863, and possession was taken shortly after- 
wards. About half the purchase-money, notwithstanding the opening 
of the railway, remaining unpaid, the plaintiffs in 1869 obtained a 
decree for specific performance. The company filed a scheme of 
arrangement, and asked the plaintiff to accept debenture stock or a 
rent-charge in lieu of payment. This he declined to do, and applied 
again to the Court for relief. James, V.-C., ordered the land to be 
sold, notwithstanding the scheme, and restrained the running of 
trains until sale or payment. Giffard, L.J., varied this order, but 
merely on the ground that the injunction would make the land use- 
less, and distinctly affirmed the principle that the claims of the public 
to use the railway as a highway might be disregarded. In giving 
judgment, Giffard, L.J., said, — 


“ I cannot ha-* any doubt whatever hut that the tiling which ia directed to he 
Bold iB the land freed and discharged from any conceivable claims on thu part 
of the company, and from any conceivable claims on the part of the public ob 
claiming through the ceinpany. That question has been considered several 
times by the Court, and the rule was laid down, though not carried to its full 
extent, in fVing v. Tottenham and Hampstead J unction R Co." (s). 


After reviewing the cases, the learned judge proceeded, — 

“ "When we consider the relative positions of vendor and purchaser, we see 
that both have aujmterest in the proporty, so that each has a right to say that it 
shall not be put in such a state as that no one can use it. The fact is, that in 
that state of things it ought to be so dealt with as to moke it of advantage to the 
parties ; that is, not of advantage to the purchaser exclusively, nor to the vendor 
exclusively, but^o that if there be profit capable of being made, as distinct from 
tho more nso of the property by the insolvent purchaser, who can pay nothing, 
that profit ought to be made. 1 shall in this case discharge the order for an 
injunction, which I consider inconsistent with the authorities, and, in some 
measure, principle, and instead of it I shall direct the appointment of arecoiver, 
and shall direct the defendants at onco to let tho receiver into possession.” 

And the appointment of a receiver was accompanied by a direction 
for sale (t). • 


(o) St. Germans {Sari) v. Crystal Palace 
n. Co., L. R., 11 Eq. 568. And see 
Griffith v. Cambrian R Go., 21 L. T. 290. 

(j>) Latimer v. Aylesbury and Bucking- 
ham 21. Co., L. R., 9 Ch. L>. 385—C. A. 

(?) Slunn’i case , ubi supra ; Lycett v. 
Stafford, Ac. Jl. Co., L. R,, 13 Eq. 261 : 
41 L. J., Ch. 474. 


(?•) L. R., 5 Ch. 414 ; 89 L. J., Ch. 
522 ; varying order below, L. R., 8 Eq. 
653. 

( s ) L. R., 3 Ch. 740 ; and see AUgood 
v. Merrybent and Darlington R. Co., L. R., 
33 Ch. D. 573, and p. 195, note (&), post. 

(0 See further as to tho direction for 
sale, Williams v. Aylesbury and Bucking - 
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An unpaid vendor may bid at the sale of the land by auction (it), 
and would seem to have the same rights as an unpaid vendor gene- 
rally. But he has no lien for the costs of the arbitration by which 
the price was settled (a?), nor, where a rent-charge was the considera- 
tion for the sale, for the unpaid arrears of such rent-charge (y). 

Where the line of the purchasing company is worked by another 
company under a traffic agreement, the proper course is to make 
both companies parties to the action (?). Debenture holders, if they 
have obtained the appointment of a receiver, should also bo made 
parties (a). 

In a recent and peculiar case an unpaid vendor having obtained iwiaintof 

jr* „ 1 ° niiiiiragol 

an order tor payment of purchase money, obtained m default of com- ta*nw- 
pliance, on evidenco that the land was unsaleable, an injunction to 
restrain a company from running trains over the railway, and from 
continuing in possession of the land (b). 


9. Procedure to assess Compensation. 

The next subject for our consideration is, the manner of proceed- ~ 

inn to have compensation assessed, after the company have thus weiiimjtii obtain 

1 , # Cl ■» ComiKillliltiOU. 

taken possession of lands without tho consent of the owner, under 
the 85th section. 

It was at one time doubtful whether the onus of taking the initia- AU^r tiir mm- 
tive steps to have the purchase-money and compensation assessed lay }^,i*th?d«ns 
upon the owner of the lands or upon the company; hut Lord 
Cottonham, C., decided (c), that under tho G8th section, the onus lay *‘,i t Vdn Til's V.u l " 
upon tho owner. That learned judge said, he was of opinion that ,,u ' " wuir - 
this section was intended to cover every case in which tho company, 
whether by right or wrong, or by any other means, had got into pos- 
session of property for which they had not paid, or in tho exorcise of 
tho powers of the statute had injuriously affected the property of 
others, for which injury they were bound to make compensation. Iu 
all cases falling within the section, tho company, being in possession, 
and not having paid tho compensation, were not loft to their own 


ham M. Co., 28 L. T. 5i7, in whirh tlio 
land wna put up for auction hut not hid 
for, and a ro-sulo By auction or private 
contract ordered. 

(«) lb. 

(as) Femrs {Earl) v. Stafford, dr. II. 
Co., L H., 13 Eq. 624; 41 L. J., Cli. 
362 ; 26 L. T. 662. 

(y) Jersey {Burl) v. Briton Ferry, &c, 
Go., L. R., 7 Eq. 409. 

(;} Biakov of Winchester v. Mid Hants 
R Co., L. K., 6 Eq. 17 j 37 L. J., Ch. 


379 ; Marling v. Slaiuhnue and Nit lie- 
north 11. Co., 38 L. .h, (Mi. 306 ; Cuudfonl 
v. Same Co., ill. 307. 

(«) J)ra.r v. Soon raft and Dorset. 11. Co., 
88 h. J., Ch. 232. 

(h) Allnovd v. Muryhmt and Darlington 
11 Co., L. 11., 33 Ch. 1). 671 ; 66 L. J., 
Ch. 743 ; 33 W. 11. 180, per Chit Ly, ,1. 

tc) Adams v. London awl JHurJcimll 11. 
Co., 2 Mm.ii. & Uoitl. 118 ; 19 L. J., Ch. 
677 ; 6 Rdhv. Caa. 271. 
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0 ' r 7,?J‘ l < n ta discretion, or to tlio pressure of their own wants, to induce them to 
cmjxn^tian. gummon a j lU y j but a remedy, prompt and effectual, was given to 
the owners to compel them to do so. This remedy was, to make a 
claim pursuant to the 68tli section, stating the amount of compensa- 
tion required, and if the company did not enter into an agreement 
to pay or proceed to arbitration, or within twenty-ono days issue 
their warrant for a jury, as the case might be, they became liable to 
pay the sum claimed. 

This decision was subsequently received with approbation in the 
Court of Queen’s Bench (cl), and it may now be taken as settled law 
that the owner may, in all such cases, avail himself of the simple 
remedy of an action for obtaining compensation from the company, 
and he seems to have this remedy in addition to his right to a 
mandamus. 

it teems that Questions have arisen as to whether the various clauses in tho 

noimtiociiBPii Lands Clauses Consolidation Act, which refer to the proceedings 
^“ny or l thoir ,m ’ before arbitrators and juries, and which are embraced in a series of 
iHHue it warrant, sections relating to these subjects (<?), are applicable to cases arising 
on tho 08th section, as well as to ordinary cases. The Court of 
Queen’s Bench determined that sect. 38, which requires tho com- 
pany to give ten days’ notice of their intention to cause a jury to bo 
summoned, doos not apply to a proceeding under sect. 68 (/), and a 
plea in answer to at action brought on that section was held to be 
sufficient, wherein the company alleged that they issued a warrant 
within twenty-one days after tho receipt of the plaintiff’s notice that 
he desired to have tho question of compensation settled by a jury, 
without adding that they bad given tho plaintiff any notice of their 
Dutiho 1 "°"-^ intention to do so (g). On the other hand, it was decided in the 
un.iyiofcout.68. Exchequer Chamber, affirming a decision in the Court of Com- 
mon Pleas, that sects. 51 and 52, which provide for the payment 
of the costs .of an inquiry before a jury, arc incorporated with 
sect. 68 (h), and that a party who claimed compensation, having 
demanded a jury, and recovered a larger sum than the company liad 

(«?) The d, Anniitauil v. North Stafford- 154 ; 2 L., M. & P. 409 ; S. G. in error, 

shire R. Co., 20 L. J., Q. B. 249 ; 15 Jur. 21 L. J., 0. P. 122 ; 10 Jur. 151 j 15 

944 ; 16 Q. B. 526. _ C. B. 810, some of tho judges intimated 

(e) See those Hections and tho oases doubts as to this decision. But it was 

thereon, post, Chap. VI., “On the Mode approved of and followod in Hayward v. 

of Assessing Compensation.” Metropolitan It. Go., 33 L. J., Q. B. 73 ; 4 

(/) This decision is the more important, 11. & S. 787. See also Healey v. Thames 
inasmuch as it shows that tho claimant Valley R. Go., 5 B. & S. 769 ; 84 L. J., 
will have no opportunity of requiring a Q, B. 52. 

special jury, unless he demands ono in his ( h ) South Eastern R. Co. v. Richardson, 

original notice, when ho requires tho pom- 21 L. J., C. P. 122; 18 Jur. 151; 15 

pcnwition to Lo settled by jury. C. 1>. 810; Richardson v. South Eastern 

( 0 ) Hailstone r. York, Neiocastle and R. Co., 11 0. B. 154; 20 L. J., C. P. 286. 

Jirnoicl' R. Co , 15 Q. 11. 404 ; 19 L. J., Soo Hayioard v. Metropolitan R. Go., ubi 

Q. 11, 461. Ooleiidgp, .T., diss. Iu Rich- Bupra. 
ardson v. South Eastern R. Go., 11 C. B. 
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previously offered, was therefore entitled to recover the ousts of the 
proceedings, The Court said, on affirming the judgment, “ It is not 
necessary for us to say whether wo concur in the opinion of the Court 
of Common Pleas, that Raihtoiie v. York and Berwick if. Co. was 
wrongly decided, for that case may he good law and yet the decision 
in this case may he also correct.'* 

It is also to he observed, that a party cannot take proceedings rami', mn.t v 

j . _ . , I,. r ° w1uill\ 1.t!*u 

under the 08 th section, unless lus lands have been ad a all ij taken, •« iniui<»i i> 
or actually injunously affected. If, therefore, a company give notice 
of their intention to take lands, but do not afterwards actually lake 
possession or injuriously affect them, hut refrain altogether from 
taking any steps to carry out their intention, tiie remedy of the owner 
is to apply for a writ of mandamus to compel the company to assess 
the purchase-money and compensation. It has been decided, that 
the owner or other party injured caunot in such a case make a 
demand of a certain sum, under the (jSth section, and afterwards 
bring an action to recover the amount demanded on the default of 
the company to issue a warrant to tho sheriff (i). 

The Court of Exchequer said on this point, — 

“ Tho question hero iB, wjb.at is tho meaning of tho words 1 lunds taken for tho „t-.>r n t > 
execution of the works? ’ For it is to such lands alone that the clause applies. 

It has been determined upon several occasions by Lord Cottouliam, and, indo- 
pendently of his high authority, wo entirely concur iirthat opinion, that wliuna , v ,n„i 

company, as here, give notice to a party that fchoy require his lands for their 
works, it amounts to an agreement by thorn for the purchas j of thoso lauds, 
assented to by the opposite party (k), on the terms of making tlic compensation iu 
tho way appointed by tho act, under which such notice is given, and binds hath 
parties finally. In some sense, therefore, lands upon such notice being given, may 
be doscribed as lands taken for the execution of the works. And so in one caw 
the Court of Queen’s Bench called them, and wo think correctly. Bnt tho point 
is, whotlior the ‘ lands takon,’ in tho 158th sectiun, moan lands actually taken into 
tho possession of the company, and those alone ; and after carefully considering 
tho various clauses of tho act preceding the 08th section, wo Wive arrived at tho 
conclusion that this is the correct construction. Those preceding provisions 
really oxhaust the whole of the cases in which the company gives notice of re- 
quiring the lands of the owners adversely, when the company requiring them are 
not in the possession of the landB, and can only obtain that possession upon pay- 
ment of the ascertained compensation. But another class might exist and require 
to be provided for, in which the above provisions could not be applied, and that 
was the class where the company had been permitted to take possession without 
any distinct agreement for compensation, er whore, in tho execution of their 
works, injury, not originally in the contemplation cither of tho company or of 
the owners, was actually incurred. And the litoral meaning of tho words ‘ lands 
which aboil have beon taken, or shall have been injuriously affected,’ not * lauds 

(i) BurJsinshaw v. Birmingham ami (£) Sou ua to the wools iu italics, llttyms 
Oxford Junction It. Co, 5 Exch. 475 ; 20 v. llayurs, 00 L. J., Clu 678 ; 1 Dr. is 
L. J., Ex. 247. But seo Beerier v. Metro- Sai. 420 ; ante, p. 170, 
politan It. Co., 17 0. B,, N. S. 785. 
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o. Prnccthmto which shall ba taken, or shall ho injuriously affected,’ clearly, wo think, points 
Cmvcm'iiou. to this class alone. Independently thoroforo of tho argument, not an unim- 
portant one, that tho construction contended for would not give full effect to 
both the 23rd and 08th sections, but make them in some degree inconsistent, wo 
have come to the conclusion that upon tho truo construction of tho CHfcli section, 
tli© words ‘lands taken,’ &o., include only lands actually taken or actually 
affected by tho company, and consequently that these lands, not having boon so 
taken, this action cannot be sustained against the defendants.” 


No injunction 
lias If lands nro 
injuriously af- 
fected by works 
ontliecompany’a 
own lands. 


It is also important to observe, that where lands are actually in- 
juriously affected by tbo company, in consoquence of works in the 
course of construction on their own lands, or on tbo lands of other 
parties not complaining, the party sustaining the injury cannot obtain 
an injunction on the ground that he has received no notice, and no 
offer of compensation, if it appears that the company are only exor- 
cising the statutory powers entrusted to them. In cases of this 
description the claimant should allow the works to be completed, 
and then take proceedings under the 68th section (£). 

On this subject Sir J. Wigram, V.-C., said, — 


ouMyaffiBoted b “ ^ ne q ue8 ti°n to be answered was, whether it was lawful for tho company to 
wmki on tiia commence those works before they had made compensation. The Court would 
i J s own no -t interfere to restrain companies from executing Sheir lawful powers, unless 
iMtnn v. London there was some special equity to the contrary, arising out of somo agreoment or 
ern it" Co. ' circumstanoes. If the lawful powers wero not exceeded, the court would not 
interfere. The question here must be answered by the Lands Clauses Consoli- 
dation Act, and tho Railways Clauses Consolidation Act. In the case of the 
purchase of land, tho 84th section of the former act provided that the price was 
to be paid before entry, and the 85th section provided for cases whore the com- 
pany, wanting immediate possession, and before the time of payment, woro 
allowed, upon having the amount ascertained in the mode pointed out by the act, 
paying the money into the Bank, and giving a bond, to enter upon tho land beforo 
the price was actually paid. Those wero the important clauses as applicable to 
the present case. But the caso of damages, consequential upon tho cxerciso of 
the powers of thft company upon thoir own laud, or upon tho land of other persons 
not complaining, might stand in a different position from that of damages which 
wero consequential on a purcliaso, and must be determined by the Railways 
Clauses Consolidation Act. That act required tho company to make compen- 
sation to all persons whoso interests wore injuriously affected by tho acts of tho 
company. Thero was some difficulty arising out of the language of several of 
the clauses of this act in construing them so as to bring overy case within them. 
Several sections of that act had rcfcronco to the question of compensation. Tho 
question in this causo arose under the 44th section which ^aid the company 
should mako compensation, and that the amount of compensation or damages 


(l) It was objected in Langham v. GmU 
Northern It. Co., 1 Do GexicSiu. 486; 5 
Railw. Cos. 263 ; 16 L. J., Cli. 437, that 
the company, iu executing their works, 
would greatly alter tho appearance of tho 
land (which, the company had entered upon 
under sect. 86), and that a jiuy would not 


bo likely to assess sufficient compensation 
to tho owner, if they wero called npon to 
give a verdict, after tho damages were sus- 
tained, hut Knight Bruce, V.-C., said, this 
was no ground for tho interference of 
equity. 
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should be ascertained in the way pointed out by the Lands Clauses Consolidation 
Act, but did not say whether the damages should be ascertained befovo the com- 
pany began the work upon then* own land, or at any tirno afterwards. In Litter Worts wav 1 h» 
v. Lobley (m), the judges were unanimously of opinion that it was not unlawful for 
a company to commence works (provided they were within thoir powers), although mUuu * 
they might be attended with damage to others, before making or tendering com- 
pensation for expected damage. That case was an authority in point. The 
ground upon which the Court thore procoeded was the impracticability of knowing, 
in many cases, whether damage would or would not bo sustained from the un- 
lawful acta of the company ; and, if it was certain that damago would follow, 
the difficulty of measuring the extent of it. Upon carefully reading through tho 
Railways Clauses Consolidation Act, it will bo found that, in many of tho cases 
specified, it would he absolutely impossible for a jury to measure tho damages 
which a company might be bound to tonder before the work was commenced. 

To such cases the reasoning of Lister v. Lobley was applicable, and was un- 
answerable ” (ft). 

If the claimant proceeds against tho company under the fiSfch iusat,«*i<i 
section, the company may allege as a defence, to an action on the net ion on h. t.S, 
award or inquisition, that the claimant has sustained no injury for liisiwiMw"’ 1 ' 
. which tho statute has given compensation (n). 

Arbitrators and juries have no jurisdiction to determine whether 
damages alleged to have been sustained are such as give a legal right 
to demand compensation (p). If no such damage lias, in fact, been 
sustained, the company will*uot be damnified by refusing to summon 
a jury, or appoint an arbitrator wheu they ifi’O required to do so. 

But as exorbitant claims may be made under sect. (18, in cases where 
tho legal right to compensation may bo extremely doubtful, and tho 
company would become liable to pay the wholo of tho claim, on failing 
to establish that no legal damage had been sustained, in such cases 
the proper course seems to be, that the company should take the 
necessary steps to have the compensation assessed ; and then appear 
before the arbitrators or jury, under protest, if necessary, and contest 
the claim (q). * 


(m) 7 A. & E. 124. 

(ft) llutfon v. London and South Western 
R. Go., 7 Haro, 2S9 ; 18 L. J., Oh. 345. 
And bee Ferrand v. Corporation of Brad- 
ford, 21 Eoav. 412 ; Macay v. Metropolitan 
Board of Works, 83 L. J., Ch. 877, 383. 

(o) See Qlover v. North Staffordshire 
E. Co., 20 L. J., Q. B. 876 ; 16 Q. B.912 ; 
Bead v. Victoria ’Station , die. E. Go., 32 
L. J., Ex. 167 ; 1 II. & C. 826; Barber 
v. Nottingham and Grantham R. Go., 38 
L. J., C. T. 193 ; 15 0. B., N. S. 276 ; 
j Beckett v. Midland E. Go., L. R., 1 0. P. 


241 ; 35 L. J., 0. P. 163 ; II. it Ruth. 189. 
Tho proceedings will not he stayed on this 
ground, ns they would nnt have been 
“restniined" by a court of equity before 
tho Judicature Act. See Finrldn v. London 
and Blar/etrall Jt. Co., 1 Jv. & J. 34; 5 
Do 0., M. & 0. 851, and the cases there 
citod. 

(p) Brckrtt v. Midland E. Co,, ulii 
supra. 

(q) Bead v. Victoria Station, etc. B, 
Go., ubi supra. 
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10. Temixirtity 
Oieii)xit!(in of 
Cuiuls. 


R. C. Act, s. 82 
Entry without, 
payment. 


Saving for gar- 
den, &c. 


L. C. Act, s. 32 


Power to use 
lands. 


10. Powers to take temporary Powmion of Lands. 

The company aro also authorised to take tcmpoiary possession of 
lands which abut on the intended line of railway ; but this power is 
confined within certain specified limits, and mansion-houses and other 
inclosed property are protected from such an invasion. 

By sect. 32 of the Railways Clauses Act, 1S45, it is enacted, that, 
subject to the provisions theroin and in the special act contained, 
the company may, at any timo before the expiration of the period 
limited for the completion of the railway, without making any pre- 
vious payment, enter upon auy lands within the proscribed limits, 
or, if no limits he prescribed, not being more than 200 yards distant 
from the centre of the railway, and not being a garden, " belonging 
to a house, nor a park,” and not being nearer to the mansion-house 
of the owner of any such lands than the prescribed distance, or, if no 
distance be prescribed, then not nearer than 500 yards therefrom (r), 
and may occupy the said lands so long as may bo necessary for the 
construction or repair of that portion of the railway, or of the accom- 
modation works connectod therewith, and may use the same for any 
of the following purposes : — 

For the purpose of taking earth or soil by side cuttings therefrom ; 

For the purpose of depositing soil thereon ; 

For the purpose of Obtaining materials therefrom ; or, 

For the purpose of forming roads thereon. 

In exercise of the powers aforesaid, the company may deposit, and 
manufacture and work upon such lands, materials of every kind used 
in constructing the railway, and may also dig and take from out of 
any such lands any clay, stone, gravel, sand or other things useful or 
proper for constructing the railway or the roads, and may erect 
thereon workshops, sheds, and other buildings of a temporary nature. 
But it is provided, (1) that the compauy is not to be exempted from 
an action for nuisance or other injury to the lands or habitations of 
any party other than the party whose lands aro taken or used for any 
of the “ purposes aforesaid ; ” and (2) that no stone quarry, brick- 
field, or other like placo, which, at the time of the passing of the 
special act, was commonly worked or used for getting materials there- 
from for sale, shall be taken or used by the company for “ any of the 
purposes lastly hereinbefore mentioned.” 

(f) la Wcbl v. Manchester and heeds of ovory Court to keep them most strictly 
B. Co., 1 Eailw. Cos. 599, Lord Cottenham within, these powers ; and, if there ho any 
said, when oallod upon to conatrno a reasonable doubt as to the extent of their 
similar clause in a railway act, “The powers, they must go elsewhere and got 
powers given to companies are so large, enlarged powers, but they will get nono 
and frequently so usurious to the interests from me Dy way of construction of the 
of individuals, that I think it is the duty act." 
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Tho words “ purposes aforesaid " iu tliis section refur only to the 
purposes mentioned in the section itself. Moreover, the remedy 
against the company may be by action for injunction as well as for 
damages. Where a company erected a mortar-mill near the shop of 
the plaintiff, who complained of tho noiso and vibration, Jossol, M.R., 
granted an injunction to restrain the company from working tins 
mill, not being satisfied that tho railway could not be constructed 
without the mortar being made at that particular place («). 

And, by sect. 33, — “ In caso any such lauds skill be required for 
spoil bauks or for side cuttings, or for obtaining materials for tho 
construction or repair of tho railway, the company shall, before enter- 
ing thereon (except in the caso of accident to the railway, requiring 
immediate reparation), give 3 wooks’ notice iu writing to the owners 
and occupiers of such lands, of their intention to enter upon the 
same for such purposes (t) ; and, in case the said lands are required 
for any of the other purposes hereinbefore mentioned, tlic company 
shall (except in the cases aforesaid) give 10 days 1 liko notico thereof • 
and the company shall, in such notice respectively, stato tho ,snl>- 
stanco of the provisions hereinafter contained, respecting the right of 
such owner or occupier to require tho company to purchase any such 
lands, or to receivo compensation for tho temporary occupation 
thereof, as the case may bo ”*(u). 

Tho mode of serving the abovc-raontionod notice i is prescribed by 
sect. 34. 

If lands are required for spoil bauks, &c., the owner or occupier 
may, by giving notice in writing to the company within ton days 
after he lias received the notice from the company, object to tho com- 
pany using tho lands ; and the objection may ho, that the lands or 
materials are essential to be retained by tho owner (./•), or that other 
contiguous lands would ho more fitting to bo used (y) : (Sect. So.) If 
the former objection be made, two justices may inquire i»to tho truth of 
such ground of objection, and, for special reasons to be assigned, may 
order that the lands shall not be used by the company ; and, after 
service of tho justices’ order on the company, they cannot take or 
use, without the previous consent of the owner, any of the lands or 
materials which they are ordered not to take or uso : (Sect. 36.) If 
the objection be, that other contiguous lauds which the company aro 
authorised to use, would be more fitting to bo usod, then tho ownors 
and occupiers of such contiguous lands, and tho company, may be 

(a) Few wick v. East London R. Go., Northern R. Go., B llailw. Cas. at page 
L. R., 20 Eq. Hi ; ii L. 2., Ch. C02. 201 j 1G Sim. at page 10. 

(f) Tho notioo ought to poiut out for (w) Woo forum, vol. II. 

what purposes tho lands aro required, as iu {.*•) Soc forum, vol, II. 

tho form, Appendix. Poynaer v. Great (y) See forms, vol. It. 


Injunction 
against cum- 
inuiy. 


Company to give 
not us* pinions 
In such tempo- 
rary pussi shod. 

Sect. 33. 


Owner, ftp., may 
chiect to lamia 
lieing uhpiI for 
tmpowiy im- 
poses. 

Scet. 30. 
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l kmVuTof snmm011G ^ to appear before two justices, and they may determine, 
j»jj> ° summarily, which of the lands shall be used: (Sect. 37.) Or the 
justices may adjourn the inquiry, and summon any other person who 
may appear to have lands which the company .are authorized to take, 
and then finally determine which lands shall he used : (Sect. 3S.) 
The owner or occupier of lauds required for spoil banks, side cuttings, 
for obtaining materials, or for forming roads, may require the com- 
pany to execute a bond, with sureties, conditioned for tho payment 
of compensation ; and a justice may decide any difference as to tho 
amount of the penalty, &c. : (Sect. 39.) Before any lands or roads 
can be used, the company are required, on the request of the owner 
or occupier, to fence off the lands and roads, and to put up convenient 
gates; and, in case of difference, two justices may decide what fences 
and gates arc necessary : (Sect. 40.) If lands are taken for the pur- 
pose of getting materials, the company must work the same in such 
manner as the surveyor or agent of the owner may direct, or, in caso 

owners may, in 0 f disagreement, as a instice may direct: (Sect. 41.) In all cases 

coitam cases, ° 1 J J / ' 

require tho com- where the company enter upon lands to make spoil banks, the owners 
or occupiers of the lands, or parties having such interests therein as, 
under Lauds Glauses Act, would enable them to convey the lands 
to the company, may, at any time during ths possession of such lands 
by the company, and before thoy have* accepted compensation from 
the company in respect of such temporary possession, serve a notice 
in writing on the company (z) s requiring them to purchase the 
lands, or their interests therein. The notice must set forth the 
particulars of the interest in the lands, and the amount of the 
claim in respect thereof. The company are then bound to purchase : 
(Sect. 42.) 

In any of the cases where the company are not required to pur- 
chase tho lands, and in all other cases where thoy take temporary 
possession ofjands by virtue of tho powers in the acts granted, it 
is incumbent on the Cumpany, within one month after their entry 
upon such lands, upon being required so to do, to pay to the occupier 
of the lands the value of any crop or dressing that may be thereon, as 
well as full compensation for any other damage of a temporary nature, 
which he may sustain. The company must also, during their occu- 
pation, pay half-yearly to tho occupier or owner, as the case may 
require, a rent to be fixed by two justices, in case tho parties differ ; 
and within six months after they cease to occupy, pay to the owner 
and occupier compensation for all permanent or other injury that may 
have been sustained by them : (Sect. 43.) 


lands required 
foi tempos ary 
purposes. 

Sect 42. 


Compensation 
foi temporary 
occupation. 
Sect 43 . 
Ciops, 


(?) See forms, voL II., "Statutes,” &c., n. 
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Tlio amount of compensation in all the above-mentioned cases is 
determined, and the monoy applied, in the manner provided by tlio 
Lands Clauses Consolidation Act for determining the amount and 
application of the compensation to bo paid for lauds taki u under tho 
provisions of that act : (Sect. 41.) This subject is treated of in tho 
next Chapter. The right of tho owner or occupier of lands to com- 
pensation for temporary occupation is not affected by tho subsequent 
abandonment of tho railway (a). 

After a railway is completed, a company may, in certain cases, F“tnoni.m.ts 
enter on adjoining lands for tho purpose of preventing accidents and 
of repairing the railway ; and in some cases lands not included in g 
the schedules annexed to the special act may bo taken under the 
compulsory powers of the act ; but in all these cases a certificate 
from the Board of Trade must be obtained by tbe company in 
accordance with 3 & G Viet. c. 53, ss. 14 and 15 (&). 


11. Powers io take temporary Possession ol Roads . u. 

* x. j j Otntmtwnof 

t ltwiih. 

The company are also a&lhonzed to make a temporary use of 1Wlsfotlk ,,“ 
certain private roads. By sect. 30 of the Railways Clauses Act, 

1845, it is enacted that the company may cn*cr upon and uso “ any 
existing private road, being a road gravelled or formed with stones b. c. Act, s. so. 
or other hard materials, anil not being an avenuo or a planted or 
ornamental road, or an approach to any mansion houso ” within cer- 
tain prescribed limits; but, before the company can enter upon or Notice to owner, 
use the road, they must give 3 weeks’ notice (c) of their intention 
to tbe owners and occupiers of the road, and of the lands over which 
it passes. The notice must state the time during -^liich, and tho 
purposes for which, they intend to occupy such road ; and such com- 
pensation must be paid as may bo agreed upon, or, in default of 
agreement, as settled by two justices. 

But tbe owners and occupiers may, within ton days after service of t °hX ls 
the notice, object to tho company making use of tho road ou the 
ground that other roads or some public road would be more fitting sect -i. 
to be used ; and, upon the objection being so inado, such proceedings 
(mutatis mutandis) maybe bad as have been already mentioned* r,igo 2 Q 0 ,antc. 
with respect to lands temporarily occupied by tho company, in 
respect of which tlireo weeks’ notice is required to be given: 


(a) “Railway Companies Act, 1887," 
80 & 31 Yict. o 127, a 33. 


{&) Sec post, Chap. X., Sect. 8. 

(c) Sco form, voL II., "Statutes," n. 
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11. Temporary 
Uocumtlon of 
Anils. 


Substitution of 
roails for roads 
lutorferoil with. 

Sect. S3. 


Ilcaloratlon of 
ruutls. 

Sect. 50. 

Tensity for not 
restoring road. 


Repair of roads. 
Sect. 58. 


Penalty for non. 
repair. 


(Sect, 31.) The powers given to tho company to cross turnpike and 
other roads are hereafter described (d). 

If tho company cross, raise, cut through, sink or use any part of 
any road, public or privato, so a3 to render it impassable for, or 
dangerous, or extraordinarily inconvenient, to passengers or other 
persona, or carriages, they must, before the commencement of any 
operations, cause a sufficient road to bo mado, instead of the road 
to be interfered with, and maintain such road (e ). : (Sect. 53.) In 
default of making the substituted road, the company arc liable to a 
heavy penalty (/) (sect. 54); and may also bo sued by any person sus- 
taining special damage : (Sect. 55.) If the road interfered with as above 
mentioned can be restored, compatibly with the formation and use of 
the railway, the company must restore it ; if it cannot be restored, 
then the company must cause some other sufficient substituted road 
to be put into a permanently substantial condition ; and the former 
road must be restored, or the substituted road provided, within a cer- 
tain period, which is prescribed : (Sect. 56.) If any such road be not 
restored, or the substituted road completed, within the prescribed 
period, the company forfeit to the managers or owner of the road (g) 
interfered with, ol. for every day during which the road is not restored, 
or the substituted road completed : (Sect. 57.) 

If the company use or interfere with*(/i) any road, they must from 
time to time make good all damage dono ; and any question as to 
tho damage done, or as to the repair of the road by the company; 
must be referred to two justices, who may direct such repairs to 
be made as they think reasonable, and may impose upon tho company 
for not executing the repairs a ponalty, not exceeding 51. per day (i), 
to he paid to tho surveyor or other person having the management 
of the road, if public, or to the owner, if private : (Sect. 58.) 


(d) Post, Ghap. IX., Soot. 8. 

(e) Soo Attorney - General v. Widncs 
E. Co., 30 L. T., 449, tuid other cases on 
this subject, post, Chap. IX., Sect. 7. 

(f) See Mann v. Great Southern and 
Western It. Co., 9 Ir. C. L. R. 105. If 
a prmto way bo obstructed by the rail- 
way works, the remedy of the party injured 
is to sue for a penalty, under seel. 54, or 
to bring an action under sect. 55 of the 
Railways Clauses Act for special damage 
sustained, or he may prococd to recover 
compensation in tho manner pointed out 
iu the acts. It is clear that au action on 
tho case for tho obstruction cannot be 
maintained. Watkins v. Great Northern 
■ E. Co., 15 Jur. 1127 ; 20 L. J., Q. B. 391 ; 

16 Q. B. 961, distinguishing 12. v. Scoit, 
3 Q. B. 543, where an injunction was 
refused. See Hatfield v. Manchester E. 
Co., 12 Jur. 1088. The above sections, 
however, do not apply where the object of 


tho special act is to change tlio nature of 
the road. Tanner v. South Wales E. Co.. 
5 K & B. 618. 

[g) The owner of tho soil of a road, 
who occasionally repaired it and tho sowers 
bolow it, and who had dedicated the road 
to the use of tho public, although it lmd 
nover been adopted or repaired by tho 
parish, is not a person haring tho manago- 
mont of the road within the meaning of 
tho abovo clause. It. v. Wilson, 21 L. J., 
Q. B. 281 ; 16 Jur. 973 ; 18 Q. B. 348. 

(A) Tho company 'are liable under this 
section for damage done to a road by their 
contractors. West Eiding and Grimsby 
E. Co. v. Wakefield Local Board of 
Health, 33 L. J., M. O. 174: 5 B. & S. 
478. 

(2) See a form, of an order and con- 
viction, L. and N. W. E. Co. v. Wetherall, 
20 L. J., Q. B. 337 ; 15 Jnr. 247. 
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An order of justices, made under the 58th section need not point 
out the particular repairs required to be done ; it is sufficient to state 
what length of road has been injured, aud to direct that portion to 
be repaired; and one conviction for neglecting to obey an order may, 
by reference to the order, include several roads situate in one parish, 
and need not impose a separate penalty for the non-repair of each 
road • nor is it necessary to refer to the special act in the conviction ; 
it is sufficient to allego that the conviction is by virtue of the Railways 
Clauses Consolidation Act (h). 

fife) L. and N. W. R. Go. v. Wethcrall, provisions of this section, was discussed in 
aibi supra. Whether those portions of a Ex parte Exeter Hoad Trustees, 1G Jar. 
rond belonging to a county bridge, and G49.j 
repairable by the county, are within the 


Sufficiency of an 
order and con* 
vlctlon antler 
s. 58. 
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1. Compensation. 


Special enact- 
ment*. 


Compensation 
foi additional 
damage whoie 
time extended. 
R. C. Act, 1803, 
8 . 20 . 


Compensation 
lor damage sus- 
tuncd by tempo- 
rary oicupation 
of unds. 

R. C. Act, 1815, 
BS. 42, 13. 


Compensation, 
■wheio mads aio 
tempoi, inly 
occupied. 

Sect. 30. 


CHAPTEE Y. 
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tion 200 


THEREOF. 

Finn 

3 . Review of the Cases . . . .211 

4 . Compensation in reaped of Mines 239 
6 . Compensation in respect of Lunds 

held on Lease 243 


1. The Subject-matters of Compensation. 

We now approach the important question of compensation. It will 
be found that both the Lands Clauses Act and the Eailways Clauses 
Act are replete with allusions to compensation, sometimes giving it 
in express terms, and sometimes by reference only. Before con- 
sidering the general enactments on the subject, it will be convenient 
to group together such of the special enactments relating to it as 
may he dismissed in # few words. 

It is provided by the Eailways Clauses Act, 1863, s. 20, that, 
where the time limited for the exercise of powers of compulsory 
purchase, or for construction of the railway is extended, the justices, 
arbitrators, &c., who award or assess the compensation to he made 
by the company shall, in estimating the amount of such compensa- 
tion, assess compensation for the additional damage (if any) sustained 
by those owners, &c., by reason of the extension of time. 

Compensation for damages sustained by reason of the temporary 
occupation of^lands is, by the Eailways Clauses Act, 1845, s. 42, 
to be made to both the owner and the occupier of the lands. 
And if tho lands have been temporarily occupied for the purpose 
of making spoil banks or side cuttings thereon, or for obtaining 
materials for the construction or repair of the railway, then the 
parties interested may waive then* right to claim compensation 
under the above provision, and require the company to purchase the 
lands (a). 

So, when the company use certain existing private roads, before 
they use such roads, they must give notice of their intention ( b ), and 
pay to owners and occupiers such sum for the uso of the road as 

(«) See the notice, &e. lcqnirod in this (jb) See tho form of this notice, vol. II., 
coae, vol. II., tit. Form. tit. Foi ms. 
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shall be agreed upon by the owners and occupiers and the company, 
or, in case they differ, as shall be settled by two justices. 

The company are empowered to remove or displace water and gas- 
pipes ; but they must make good all damago done, and make full beet. si. 
compensation to all parties for any loss or damage which they may 
sustain by reason of any interference with the mains, pipes or works 
of any water or gas company, or with the private service-pipes of 
any person supplied with water. 

The special provisions of the Railways Clausos Act, sects. 77 — So, Mine*, 
with respect to mines, and of the Lands Clauses Act, sects. 139 — 123, 
with respect to lands subject to leases, are treated of in separate 
sections of this Chapter (c). Compensation for lands omitted to bo omission to 
purchased, and for rights of common, is also treatod of hereafter (rf). RMllts 0 i CO m- 

The general enactments on which the tight to compensation is “^ al(naft 
founded are the 63rd and 68th sections of the Lauds Clauses Act, im-ntsasto 

4 , (mnpuisitiun. 

and the 6th and 16th sections of tho Railways Clauses Act. The x it a Act, 
68th section of tlie Lands Clausos Act assumes that certain parties t ”’' w ’ 
are entitled to compensation in respect of lands or of some interests 
therein which shall have been taken for or injuriously affected by 
the works authorized by tho special act, and merely points out the 
various modes by which the compensation is to ho ascertained. The mnuiKety 
63rd section of the samo act Had already provided that in estimating 
compensation regard is to be had “to tho datnago, if any, to bo 
sustained by the owner of the lands by reason of the severing of the 
lands taken from the other lands of such owner, or otherwise 
injuriously affecting such other lauds." 

The 6tli section of the Railways Clauses Act directs that tho u c. Act, 

“ company shall make to the owners and occupiers of and all other 
parties interested in any lands taken or nsod for the purpose of the 
railway, or injuriously affected by the construction thereof, full com- 
pensation for the value of the lands so taken or used, and for all 
damage sustained by sucli owners, occupiers aud other parties by 
reason of the exercise as regards such lands ” of the powers vested in 
the company. The 16th section of the same act provides that in the 
exercise of their powers the company shall “ make full satisfaction to 
all parties interested for all damage by them sustained by reason of 
the exercise of such powers." Lastly, by the interpretation clause 
of both acts (sect. 3) the word “lands ” includes “messuages, lands, "Lank.” 
tenements and hereditaments of any tenure.” Easements are not Easements, 
comprehended in the definition (c), although compensation may be 

m See as to mines, yet. 4, and as io {<) Ptiicltin v. Lotuhii niid Ithu'Xu'ttU 
lands hold on lease, sect. 5, post. 1* Co., 5 Do 0., 51. A ( r. 04; 21 L. J., 

(d) See 01iap. Till. CL 417. 
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1. Compensation. 


Wli ere land 
taken. 


Report of House 
ot Lords Com. 
mlttee. 


obtained if the easement be “ injuriously affected ” (/). And modern 
special acts, following the analogy of the Public Health Act, 1875, 
s. 4, have, it is believed, not unfrequently provided specially that 
a land ” shall include casements. The exercise of a right to cross 
the line of another company has been held not to be a compulsory 
taking of land within s. 16 of The Lands Clauses Act (g ). 

It is plain that whero land is actually taken few questions can arise 
except with regard to the amount of compensation to which the party 
interested is entitled, and that, as will be shown presently, is a ques- 
tion of fact and not of law, and to be decided only by the tribunal to 
which it has been referred by the Legislature, which tribunal may 
take into account damage by severance, as well as the value of the 
land to be taken. The principles adopted by surveyors in assossing 
compensation were considered before a Select Committee of the House 
of Lords in 1845, and that committee reported (h ) — 

“Upon the question of severance and damage, the committee aro of opinion 
that it is impossible to establish any fixed rate upon which the damage arising 
from severance, and other injuriosto property, can ho assessed and compensated. 

“ With respect to the land, &o, actually taken, tho witnesses who wore oxaminod 
state, that, to the marketable valuo of the property taken, they add, in their valu- 
ations, a percentage, on. the ground of the Bale being compulsory. The amount 
of this percentage varies with the views of the different witnesses, whose ovidonco 
will he found in the Appendix j but the committee are of opinion that a very high 
percentage, amounting £o not less than 50 1. per cent, upon the original value 
ought to be given in compensation for the compulsion only to which the seller is 
bound to submit, tho severance and the damage being distinct considerations. In 
some of the evidouco it appears to the committee that a very unfair view is taken 
of the injury done to proprietors, and of the compensation due to them. 

“ The committee ore of opinion that many cases occur in which it is necessary 
to consider the land, &c., not merely as a source of income, but as tho subject 
of expensive embellishment, and subservient to the enjoyment and recreation of 
tho proprietor. 

‘ ‘ Public advantage may require all theso private considerations to ho sacrificed ; 
but as it is tho only ground on which a man can be justly deprived of his property 
and enjoyments, so, in the case of railways, though the public may he considered 
ultimately the gainers, tho immediate motive to their construction is the interest 
of the speculators, who have no right to complain of being obliged to purchase, 
at a somowhat high rato, the means of carrying on their speculation. 

“It is to be observed, that the price of the land purchasod, and the compen- 
sation for that which is injurod, form together but a small proportion of tho sum 
required for tho construction of a railway, so that no apprehension need he 
ontertaiuod of discouraging thoir formation, by calling upon the speculators to 
pay largely for the rights which they acquire over the properly of others.” 

{/) Eagle y. Charing Cross 22. Co., Cotton, L.J.) 

L. 11., 2 0. P. 008 ; 36 L. J. : C. P. 297. (h) The evidenco laid before tlie com- 

(g) O. W . 22. Co. v. Swindon and, Cheltm - xnittee was printed in editions of tho work 

him Extension 22. Co., L. 11., 22 Ch. D. prior to tho 6th. 

G77; 52 L. J., Ch. 306-C. A. (diss. 
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There may ho a damage by severance within the moaning of the 
63rd section of the Lands Glauses Act, 1845, although tho lands 
bo not physically contiguous. This section applies to lands con- 
nected together in use as regards the purpose to which they are 
applied by the owner. Therefore, where part of a rifle range was 
occupied under two different tenures, and only part was taken, the 
lessees were held entitled to recover for damage, to tho rifle range 
generally (i). Prospective value may be taken into account, as that 
tho portion severed was valuable for building purposes (/.•), And it is 
at least doubtful whether a severance docs not exclude the operation 
of the leading restrictive rules as to compensation which are hereafter 
stated ( l ). 

Upon the meaning of the term “injuriously affected ” very great 
discussion has arisen from time to time. Before passing in review 
the decisions upon the subject, it may bo as well to lay before the 
reader tho following body of general rules. 


2. General Rules as 1o Gompmxailon. _ 

Rule 1. — The act for which compensation is claimed must be done 
in the lawful exercise of the statutory powers of^the company (on). 

Rule 2. — The damngo in respect of which compensation is claimed 
must he such damage to tho land itself or to some interest therein as 
would have been actionable damage if it had not been done in the 
exercise of such powers (n). 

Ride 3.— The damage must aviso by reason of. the construction of 
the railway, and not by reason of the working of tbe railway when 
completed (o). 


(i) ITalt v. Qmlirjld arul Colic (Jo., L. R., 
7 Q. B., 728 ; 41 L. J„ Q. B. 351. 

[It) llcy. v. Brown, L. R., 2 Q. IS. 630 ; 
36 L. J., Q. B. 323 ; 8 B. & S. 450. 

(l) Seo Stockport, die. It. Co., In re, 33 
L. J., Q. B. 251, aud p. 220, post. 

(m) Broadbent v. Imperial Oat Co., 7 
II. L. O. 600 ; Ricket v. Metropolitan It. 
Co., L. R., 2 H. L. 175, and p. 212, post. 

(n) RickcCs case, ubi supra. _ It itt sub- 
mitted that tiro converse proposition— Lkat 
all damage to tlio land which would lrnvo 
been actionablo is tho subject of compen- 
sation— is correct in principle. Tho dicta 
are conflicting. LordCnmworth in OyiZcy’a 
case, 2 llacq., at p. 236 (p. 225, post), and 
Lord Chelmsford in McCarthy's case, L. R., 
7 H. L„ at p. 256 (p. 216, post), pronounco 
against the proposition ; but Lord Pen- 
zonco in MCarihy'a ease, L. R., 7 II- L., 
at p. 262 (p. 219, post), pronounces for it. 


Tho case, put by Lord Cmu worth, of level 
crossings, seems within the 3rd rale. 

(o) Uumwmith 11. Co. v. Brand, 
L. 11., 4 II. 1. 171, and p. 231, post ; 
Uitu of llhttujoir Union It. Co. v. Hunter, 
L. 1L, 2 Sc. App. 78. As to whether ihis 
rule is subject to exception where lands 
arc taken, sue Stockport, die. JL Co., In rc, 
33 L. J., Q. 1$. 251, and p. 220, post. As 
to locus standi to petition ng.iiiisl the bill, 
see Mdro/ialihm and St. John’s Wml 
Railway Rill, 2 Clifford and Stephens, 
189. In that case, an act authorized nn 
underground railway, but restricted tho 
traffic to passenger trains. An extension 
bill proposed to remove the restriction. 
Two hundred and fifty neighbouring owners 
wore allowed a limited locus standi against 
thoclanso proposing to repeal the restric- 
tion, although their land had not boon 
token. 


Damage hy 
sorentuce. 


rm]*Hlvo 

V.lllli'. 


“I, nnls iniuri- 
oii'.ly .illi cit., I." 


2 frVWIlf! /?!/?.' 1 

O' / 1 1 uni i ti- 
lt ilmn. 
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2. General Rules 
itt to Compin- 
sation, 


Those rules may be considered to bo settled by decisions in the 
House of Lords, which it is not proposed to criticise (p). It may 
be mentioned, however, that the second and third rules were dissented 
from by Lord Westbury and Lord Cairns respectively ; and that Lord 
"Westbury (g), though concurring with a subsequent decision of the 
House of Lords applying them, emphatically repeated his dissent, and 
stated that " the decisions had introduced into the subject two vicious 
and erroneous conclusions.” None of the decisions have been fol- 
lowed, or attempted to be followed, by any general legislative action. 
Important special legislation, however, has taken place. The Metro- 
politan Inner Circle Act, 1874, contains two sections framed to meet 
casos within the second and third rules. By one of these sections 
“proper compensation” was to be made for structural injury arising 
from the working of the railway within three years after its con- 
struction. By the other, “ proper compensation ” was to ho made 
for injury to trade by obstruction of accoss or decrease of traffic, 
whether temporary or permanent (r). 

The further rules appended may also be taken to he well scttlod, 
although they have not received the direct sanction of the House 
of Lords. These are — 

Rule 4.— The works may he commenced' before compensation is 
paid or the amount assessed (s). * 

Rule 5 . — The assessing tribunal has no jurisdiction to entertain 
the question of right to compensation, but can only determine the 
amount ( t ). 

Rule 6. — The assessing tribunal may take into account all damage, 
both present and prospective, which comes within the category of the 
first three Rules (it). 

Rule 7. — The assessing tribunal may not take into account, byway 
of set-off on behalf of the company, any benefit which accrues to the 
claimant by reason of the execution of tho works ( x ). 

Rule 8. — When onco tho right to compensation is admitted or 
proved, the Court will not interfere with tho finding of the assessing 
tribunal on the ground of insufficiency (y) or excess, though it has 


(?>) See Rickct’s case criticised in Lloyd 
on Compensation, p. 118. 

(q) In. Oily of Olasqow Union Jl. Qo. V. 
Hinder, L. li., 2 Sc. App., at p. 85. 

(?■) 37 As 38 Viet. c. exeix., ss. 39, 40. 

(*) Hutton y. London anil South Western 
It. Co., 7 llaro, 259 ; Maccy y. Metro- 
politan Hoard of Works, 33 L. J., Ch. 
377. Tho rule was first kid down in 
Lister v. Lnbley, 7 A. & E. 124. It docs 
not apply wheio lauds aro actually takon. 

(0 A v. L. and N. W. R. Co., 3 E. is 
B. 413, as to a jury, diss. Erie, J. ; Bran- 


don v. Brandon, 34 L. J., Ch. 333 ; Be 
Harper, L. R., 20 Eq. 39 ; 41 L. J., Oh. 
512, as to arbitrators. 

(it) Ripley v. Great Northern R. Qo., 
L. R., 10 Ch. 435. 

(v) Senior y. Metropolitan R. On., 32 
L. 3., Ex. 225 ; per Bramwoll and Wilde, 
BB. _ Tho subsequent ovormliug of tho 
case in IUiket’s case, nbi supra, does not 
affect this point. 

(y) R. y. L. and N. W. R. Co , 3 E. Sc 
B. 443 ; Mortimer v. South Wales R. Co., 
28 L. J., (J. B. 129 ; 1 E. k E. 375. 
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jurisdiction to insist on the proper measure of compensation (s), and 
to set aside a finding on the ground of remoteness of damage (a). 

Rule I). — Compensation is assessed once for all in respect of damage 
possible to be foreseen at the time of assessment and the claimant can 
make no further claim in respect of such damage (/>). 

Rule 10.— Where the consent of a public body is required to the 
manner of executing the works, such public body is, notwithstanding 
the giving of the required consent, entitled to compensation for the 
taking of land vested in it (c.) 


3. Review of the Gases. 

The first of the general rules as to compensation, that the act for 
which compensation is sought must be a lawful one, was spoken of 
as already established in Caledonian R. Go. v. Colt. 

"It is well settled,” said Lord Campbell iu that case (</), “that 
the statutory tribunal, which the Legislature lms provided whore 
losses are sustained in the formation of railways, is only established 
to give compensation for losses sustained in consequence of what the 
railway company may do lawfully under the powers which the Legis- 
lature has conferred upon them; and that for anything done hi 
excess of those powers, or contrary to what the Legislature in con- 
ferring those powers has commanded, the proper remedy is a common 
law action in the common law courts,” Such an action, however, can 
only be sustained by an individual who has actually sustained damage 
by the company exceeding their powers. Tf he has merely reason to 
apprehend that he will sustain damage by tho company exceeding 
their powers, he may apply to tho court for an injunction. But if 
he has sustained no damage, and there is no reason to apprehend 
that he will sustain damage, notwithstanding his being nearer to the 
possible cause of injury than the rest of the public, he has no peculiar 
position or claim to entitle him to become the redrossor of a public 
grievance, or to complain of the disregard of the provisions of an act 
of Parliament. Proceedings in such case must bo taken on the part 
of the public by indictment ; or in equity by information by tho 
Attorney-General (c). 

(a) Sidling v. Metropolitan Board of seem to bo tho proper construction of tho 
Works, L. It., 6 Q. 13. 37 J -10 L. J., statute. For distinction between futmo 
q, B. 1. injuiy ami fuluie (lanugo from past injury, 

(a) Clarke v. Wandsworth Board, 7 L. T. seo per Fry, L.«T., in lh\U y. l'nitlh r, L. R. 

519 20 Q. B. 1>. at p. 138, ami p. SM8, post. 

(ft) Croft v. L. and N. TF. B. Co., 32 (e) TIuims ttus rnthrs v. Pimlico R. 

L. J., Q. B. 113. It is said by (Jockbmn, Co. , L. I*., 4 (J. 1*. 55). 

C.J., in that case, at p. 120, that “it (d) 3 Mucq. 838. 

makes no difference whether tho damage (>) Ware v. Leyrnts Canal (o., 28 b. 

could be foreseen or not," and such would J., Ch. 103 ; 23 Beuv. 570, 


3. Ilf vino vj 
tWi. 


.Act rmsim( 
injuiy must bo 
authou/cd by 
statute. 

Ctduhnlan II. Co. 
Y. Colt, 
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a ^ Tho principles above laid down arc always acted upon. In order, 

therefore, to ascertain whether any particular injury is the subject of 

compensation or of an action, the first question to bo decided is, 
whether or not tho act causing the injury is one which the railway 
company may lawfully do under their acts of Parliament. If it 
is a lawful act, compensation must be sought under the compensa- 
tion clauses. If it is not lawful, redress must be sought by an 
action (/). 

Lawrence v. In Lawrence v. Great Northern 11. Go.(g), tho principle was 
u. co. applied in a case where lands were injured by flood waters penned 

TOtaa. 1 * flood back by a railway embankment, and in which tho company might, 
by exercising proper caution, have avoided the injury which the 
plaintiff sustained. It was hold that tho plaintiff might recover 
damages for such injury, notwithstanding their purchase of adjoining 
lands of the plaintiff and payment of compensation for injury to bis 
lands not purchased. 

go* cJ mr Up° n similar principles, in Broadhent v. Imperial Gas Go. (Ji), in 
injunction which a gas company made gas so as to cause a nuisauce to a market- 
8I “ nt<ld ' gardener, although they were authorized by their special act to make 
gas, yet as the Gas Companies Clauses Act contains a proviso that 
nothing in the special act shall authorize the company to make gas 
so as to cause a nuisance j Lord Cranworth, L.C., granted a per- 
petual injunction to prevent the company working in such a manner 
as to be injurious to the plaintiff ; and his decision was upheld in the 
House of Lords. 

a-irango must la The second rule — that the damage must he actionable but for the 
torSiu statute, statute — is best exemplified by the two cases of Bicleet v. Metropolitan 
R. Go. (in which the claimant failed) (i), and Metropolitan Board of 
Works y. M'Carthy (in which the claimant succeeded) ( k ). The rule 
has been stated in an expanded form as follows : — 

“ Where hy tSe construction of works thore is a physical interference with any 
right, public or private, which tho ownors or occupiers of property are by law 
entitled to make uso of in connection with such property, and which right gives 
an additional valuo to such property, apart from the uses to which any particular 
owner or occupier might put it, tlioro is a titlo to compensation if by reason of 
such interference the property, as a property, is lessoned in valuo ” (i). 

(/) Brine v. Great Western Jl. Go., 51 (q) 16 Q, B. 643 ; 6 Kailw. Cas. 656 ; 

L. J., Q. B. 101 ; 2 B. & S. 402. Sec 20 L. J., Q. B. 293. An oxtraet from llio 

also Clothier v. Webster, 31 L. J,, 0. P. judgment is given in tho 6th edition. 
316 ; Jl. v. Darlington Local Board , 33 Sec also Be Ware, 9 Exch. 395, 402 ; 
L. J., Q. B. 305 ; 36 L. J., Q. B, 45; Brine v. Great Western It. Co., ubi supra. 
Cator v. Lewisham Board, 34 L. J., Q, B. (//) 7 H. L. C. 600 ; 29 L J., Ch. 377. 

74 ; 5 B. & S. 115. In the early enso of (i) L. E., 2 II. L. 175 ; 36 L. J., Q/ B. 

Turner v. Sheffield and Botherhum II. Go., 205. 

10 M. & W. 426 ; 3 Eailw. Cas. 222, the (*■) L. R., 7 H. L. 243 ; 43 L. J., C. P. 

company w.is held liable to an action for 385 ; 31 L. T. 182 ; 23 W. E. 115. 

damage to a house by dust arising from (l) Por Thesiger, Q. C., arguendo, and 

the construction ol' the works. adopted bv Lord Cairns in M ‘Curtin/* 
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In ticket’s case the facts were tlioso : — Ricket occupied the 
Pickled Egg public-house ; the position was such that the passage 
to it was obstructed by the works of the defendants, constructed 
under the authority of thoir special acts, which diminished tho 
number of passengers coming towards tho house, and caused the 
trade of tho house to fall off. Tho obstruction thus caused continued 
for twenty months only, but the trade did not improve after it hail 
been removed, the traffic of the neighbourhood having been altered 
by the works. Ricket having sought compensation, the case was 
hoard before the umlor-slicriff and a jury. The two questions left to 
the jury were — (1) whether tho structure of the house had been 
injuriously affected, and (2) whether by reason of the obstruction 
of the carriage-way Ricket had sustained any particular damage. 
The jury found that there was no damage to tho structure of the 
house, but that the plaintiff had sustained damage in respect of the 
interruption io his business as a publican (m), and assessed such 
damago at 100Z. Tlio case was removed into tho Queen’s Pencil by 
certiorari, and tho question for the opinion of that Court was 
“ whether the loss of customer ('in) by tho plaintiff in his trade 
under the above circumstances was sucb damage as entitled him to 
recover.” The Queen’s Bench was unanimous fur Ricket. In the 
Exchequer Chamber four jwdgcs wore for reversing, and two for 
affirming tho judgment of the Queen’s Bench. In the House of 
Lords, Lord Westbury had “ the strongest opinion ” that Ricket was 
entitled to succeed, but the majority of that House (Lord Chelmsford 
and Lord Cranwortli) pronounced against him. 

In giving judgment, Lord Cholmsford, after remarking that to 
reconcile the cases on the subject would be a hopeless task, and 
affirming tho rule that, “ unless the particular injury would have boon 
actionable before the company had acquired thoir statutory powers," 
no compensation can be claimed, proceeded as follows:— 

“ In tho first placo, it is material to inquire whether tho plaintiff in error could 
have m aintain ed an action against tho defendants for tho allogod consequences 
of tlieir acts if they had been done without the authority of Parliament. As fur 
as I have boon able to examine the cases, in all of thorn except two, in which an 
individual has boon allowed to maintain an action for damago which lie has 
specially sustained by the obstruction of a highway, the injury complained, of 
has been personal to himself, either immediately or by immediate conse- 
quence. 

cose, L. it., 1 II. L., at p. 263 ; and by its conuoction with the house, io rtistin- 
Lord Chelmsford at p. 2G6, “with this guisli it from that which is eujujed by the 
necessary qualification, that wliero tho rest of tho world.” 
right which the owner of tho house is (»i) As to depreciation of srfliiuj value 
qualified to oxorciso is ono which ho pos- of public-house, sec Winlham's rnr, l. it., 
sesscs in common with tho public, then) 14 Q. U. D. 747, and p. 222, post, 
must be somothing peculiar to the right in 


HHtt'i MM. 
Lnsniif eiifctmn 
by publican. 
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& Rcvitwq/ 
Cam. 


“Tho two oxcoptod cases arc those of llnhr v.Afcwnv, (mentioned liy Sir. Justice 
Gould in Ircson v. Moore (a), and Wilkes v. Jhmjerfanl Marini Conipmiif (n). 
In the former of these cases tho defendant had erected a trail across a public 
way, in consoquoneo of which several of the pliiintiirs tenants left his houses, 
and he lost the profits of thorn. In the latter, the plaintiff, a hot iluollur, having 
a shop by the side of a public thoroughfare, suffered loss in his business in 
consoquenco of passengers having been diverted from the thoroughfare by the 
d ef en dant s continuing an authorized obstruction across it for an unreasonable 
time. In both these cases it was held that the action was maintainable. The 
case of Baker v. Moore appears to mo to bo even more doubtful than that of 
Wilkes v. Uuuyerford Market Company; and, as to this lattor case, Chief Justice 
Brio, in delivering the judgment of the majority of the judges iu the present case, 
observed (p) : — * If the question were raised in an action now, wo think it pr< >bable 
that the action would fail both from tho effect of the casos which precoded 
Wilkes v. The ITungwfurd Market Company, and also from the reasoning in the 
judgment in Ogilvyv. Caledonian. It. Co (q).‘ In this observation upon Wilkes ’ 
case I entirely agree. An endeavour was made by Lord Demuan to reconcile 
that case with the decision which he pronounced in tho case of 22. v. London Lock 
Co. (r), but in my opinion not very successfully. It is impossible to discover 
any distinction between the consequential damage which constituted the cause 
of action respectively in the two cases. Lord Denman said, in * Wilkes’ case , the 
act producing the injury was unauthorized by any statute for the period com- 
plained of ; it was a public nuisance which might have boon indicted, and that 
was the difficulty cast upon tire plaintiff. To which a sufficient answer was given 
by showing that the specific injury of which he complained was one felt by him- 
self alone, and beyond the common and public jmifl&nce.’ If, however, tho con- 
sequential damage is too remote to be the foundation of an action (as it was hold 
to be in the case of if. v. London Dock Co.), it is is quite immaterial whether no 
statutory powers havo been given, or the given statutory powers have been 
exceeded. In neither cose would an action lie.” 


Tho learned judge then remarked that he might be content to rest 
his judgment against Eicket upon the sole ground that the damage 
which he had suffered was “ too remoto to be the subject of an action/* 
hut that the diversity of opinion among the judges “rendered it almost 
imperative upon the House to pronounce an authoritative decision on 
the whole case*. 1 * And after reviewing the casos and pronouncing for 
R. v. London Lock Co. (s), in contradistinction to Senior v. Metro- 
politan R. Co. (t) and Cameron v. Charing Cross R. Co. (it), and 
distinguishing and affirming Chamberlain v. Fesf End of London 
and Crystal Palace R. Co. (x), ho thus continued : — 

“ The question entirely depends upon the correct construction of the compensa- 
tion clauses of the Lands Clauses and Railways Clauses Consolidation Acts. I 
have already observed that the 6th section of the Railway Clauses Act and tho 
68th section of the Lands Clauses Act have the same object, and apply to 'the 


(n) 1 Ld. Eaym. 486, 491. 

(o) 2 Bing., N. 0. 281. 

(p) 5 B. h S. 161. 

({) 2 Macq. 229. 

(r) 8 Ad. & E, 168, 178. 


(s) 6 Ad. & 1. 168. 

(1 t ) 2 H. is C. 258. 

(w) 16 0. B., N. S. 430. 
(a.) 2 B. & 8. 60 5. 
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permanont works of the companies. The oose was signed at your Lor dshi p’s har, 
both upon the 6th and 16th sections of the Railways Clauses Act, but in my opinion 
the 6th section is inapplicable. It relates to { owners and occupiers and all o ther 
persons interested in any lands taken or used for the purposes of the railway, or 
injuriously affocted by the construction thereof’ (not in the course of the con- 
struction thereof), and the company is to make ‘ full compensation for the valuo of 
the lands so taken or used, and for all damage sustained by such owners, occupier's, 
and other parties by reason of the exercise, as rogards such lands, of the powers 
vested in the company.’ This evidently applies to lands'.immediately affected by 
tlio permanont construction of the railway. The lGth section is tho one which, if 
any, must apply to the case of the plaintiff in error. That section empowers 
tiro company, for the purpose of constructing the railway, to execute certain 
specified works, and contains a proviso that in tire oxorciso of the powers granted 
‘ Llio company shall do as little damage os .con bo, and make full satisfaction to all 
parties interested for all damage by them sustained by reason of the exercise of 
such powers.’ That the damage contemplated was not such a consequential 
damage as that on which tho plaintiff’s claim is founded is at least probable from 
the circumstances adverted to by Lord Denman in It. v. Loudon Lock Co. (if ) ; 
that as it was impossible to make tire railway without obstructing, at least 
temporarily, tho neighbourhood and stopping up tho thoroughfares, that nccos- 
Bary consoquence must have boon foroscon ; and if it liad been intended to give 
any compensation for it, it would have been clearly and distinctly expressed. 
And a critical examination of the words of tho section leads to tho conclusion 
that compensation for remote consoquoncos resulting from a company’s works 
was not intended. The words are 1 shall do as little damage <vs can bo,’ which, 
if applying to a consequential injury, would appoar to limit tho resulting damage 
to an immediate consequence and not to extend to a remote one.’’ 

After distinguishing Gattke' 8 case (z) on tho ground that the goods 
of the plaintiff in that case were damagod, Lord Chelmsford thus 
concluded : — 

“ Upon a review of all the authorities and upon a consideration of tho sections 
of the statutes relating to this subject, I have satisfied myself that the temporary 
obstruction of the highway which prevented tho free passage of persons along 
it, and so incidentally interrupted the resort to the plaintiff’s public-house, would 
not have been the subject of an action at common law as an individual injury 
sustained by tire plaintiff in error, distinguishing his case from that of the rest of 
the public. That, thereforo, he altogether fails to bring luusolf within the general 
principle upon which a claim to compensation under the acts in question has 
been determined to depend ; that upon the construction of tho clauses on which 
his nl aim is rested, the 6th section of the Railways ClausoB Act and tho 08th 
Boction of the Lands Glauses Act arc both inapplicable, as his damage arose from 
the temporary operations of the company, and not from their permanent works. 
And upon the 16th section of tho Railways Clauses Act which does apply to his 
case his damago was not of such a nature as to entitle him to compensation ; tho 
interruption of persons who would havo resorted to his house but for tho obstruc- 
tion of the highway being a consequential injury to the plaintiff in error too 
remote to be within the provisions of that section.” 
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s. itotiew of ij 0r j Crauworth had “considerable doubt,” but h eventually 

: — arrived at a conclusion,” that Ricket’s loss of custom was nut such 

as entitled him to compensation. Ho observed : — 

“Both principle and auiliority seem to mo to show that no case comes within 
the purview of the statuto, unloss whore some damage has been occasioned to the 
land itsolf, in respect of which, but for the statute, the complaining party might 
have maintained an action. Tho injury must bo actual injury to the land itself, 
as by loosening tho foundation of buildings on it, obstructing its light or its 
drains, making it inaccosBiblo by lowering or raising tho ground immediately in 
front of it, or by somo such physical deterioration. Any other construction of 
the clause would open to claims of so wide and indefinite a character as could 
not havo been in the contemplation of tho Legislature. 

“Tho very existence of a railway must oust loss to many persons in its neigh- 
bourhood. Every inn or posting-liouso at which post horaoB were kopt suffered, 
as is woll known, grievous loss by tho first establishment of a railroad in its 
neighbourhood; in fact, the business of such a house was of ton utterly dostroyod. 
But it was never contended that this was an injury to the house undor tho Oth 
section, for which compensation could bo demanded, Tho house sustained no 
injury, though the profits of tho occupier were diminished or dostroyod ; such a 
claim, if sustainable, would admit of no limit. The railroad would, it is true, 
chiefly aftect tho oustom of posting-houses near to it, but it would or might 
diminish tho quantity of posting to an almost indefinito oxtent, and I can discover 
no limit to tho claims which on tho doctrine asserted might be successfully made. 

“ Precisely tho same observation may be inado with reference to the presold 
claim. The loss occasioned by tho obBtructidh now undor consideration may 
bo groater to the plaintiff than to otliors, but it affects, more or less, all the 
neighbourhood. He has no ground of complaint differing, savo in dogreo, fiom 
that which might be made by all tho inhabitants of houses in tho part of tho 
town where the works for forming the railway were carried on.” 

SSrM 1 " Metropolitan Board of Works v. M‘Carthy(a), tho claimant 

fm the statute. wa s the occupier of a house in close proximity to a draw-dock which 
Draw^ck. 00 * 8, 0 P eEe d into the Thames. Ho had no right in any way to the uso of 
the dock, except as one of the public ; but tho dock was quite closo 
to his house, and he made frequent use of it in his business as a 
contractor for supplying builders with building materials. Tho dock 
being destroyed by tho Thames Embankment, McCarthy sought 
compensation, and the Board having refused, brought this action. A 
special case stated that McCarthy's premises “were permanently 
damaged and diminished in value, either to sell or occupy ; and with 
reference to the uses to which any owner or occupier might put 
them.” The Court of Common Pleas, and afterwards the Exchequer 
Chamber (diss. Cleasby, B.) gave judgment for McCarthy, and tbo 
House of Lords unanimously affirmed this judgment. 

(a) L. R., 7 H. L. 248, distinguishing failed, on tho ground that in that case tho 
Reg, v. Metropolitan Board of Works , injury was merely personal. 

L. B., 4 Q. 15. 858, in which the claimant 
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Accepting tUe tost “ "whether tlie aofc done in carrying out tlio 
works is an act wliich would liave given a right of acLion if tho 
works had not been authorized by Act of Parliament," Lord Cairns, 

C., observed : — 

“Divesting tho presont case of tho more procise description which I have 
read from the cose, it appears to mo to amount to this : — Tho occupier or tenant 
of a houso has got in front of his house two highways, tho one highway being 
a road or a street, and the othor, immediately beyond and abutting upon tho 
road or tho stroot, being a highway by wator. Tho highway by water is taken 
away from him— the highway by laud remains, it appears to me that it is 
impossible to doubt that tho destruction of the highway by wator, situate as I 
have described it, is otherwise than a pormonont injury to tlie property in 
question, by whomsoever or for whatsoever purpose that property may be 
occupied. The case appears to mo to ho extromuly analogous to Ikehdl v. toiUifatif. 
The Midland JR. Co. (6), in which there was in front of tho promises in question ^'^uciVwti 
in that cose ono singlo highway, tlio farther half, or tho farther third portion of 
which was taken off and bloekod up by tho oxeentum of tho defondant company's 
works. It was thoro hold that that was an injury which permanently and in- 
juriously affected tire premises in question, and it appears to me to bo a matter 
entirely indifferent whothor you havo ono highway, the farthor half of which is 
blocked up and destroyed, or wlioiheryou have a double highway, iirst by Lind 
and then by water, and the part of tiro highway which consists of water* is blocked 
np and destroyed.” 

Lord Chelmsford observed ; — 

“After tiro many irreconcilable decisions upon tho compensation clausos in 
the Lands Clausos Consolidation Act and tho llailways Clauses Consolidation 
Act, I think we may be said to have arrived at somo settled conclusions upon 
the subject. It may be taken to havo been finally (looidod that in ordor to 
found a claim to compensation under tho acts, there must be an injury and 
damage to the house or land itself in wliich tiro person claiming compensation 
has an interest. A mere personal obstruction or inoonvonionco, or a damago Not(lll llial 
occasioned to a man’s trade or the good will of his hnsinoss, although of such 
a nature that but for tho act of Parliament it might liavo been tho subject of tiwswidwtot 
an action for damages, will not entitle the injured party to compensation undor tumpunbatllJU ‘ 
it. Some uncertainty still remains as to the particular character of tho damago 
and injury to the house or land itsolf upon which a claim to compensation may 
bo founded. The learned counsel for the respondent proposed tho following 
ru> as a guide to the decision in each case : — f Whore, by the construction of 
works authorized by the Legislature, thero is a physical interference with a right, 
whether public or private, which an ownor of a houso is entitled by law to make 
use of, in connection with tho house, and which gives it a marketable value apart 
from any particular use to which the owner may put it, if the house by reason of 
the works is diminis hed in value, there arises a claim to compensation.’ I think 
the rulo as thus stated may be acceptod, with this neoossary qualification, that 
where tho right which the owner of the house is entitled to exercise is ono which 
he possesses in common with tho public, there must be something peculiar to tho 
right in its connexion with the houso to distinguish it from that which is onjoyod 
by the rest of the world.’’ 

(ft) L. R, 8 0. P. 82. 
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Lord Chelmsford proceeded to comment oil throe of I lie leading 
cases as follows : — 

“The case of CakdunUm 11. Co. v. Q<jil rj/ («■), furnishes an illustration of 
tlio propriety of tlio qualification of the proposed rule so far as it applies to an 
interference with a public right. There the claim for compensation was grounded 
upon tlio injury dono to tlio appellant’s house as a residence, and the deteriora- 
tion of its value by the railway crossing tho approach to the lodge and gate on a 
level immediately in front of and within a few yards of tho gate, whoroby tho 
free and open communication with tho high road was cut off, and nil access pre- 
vented, without a constant liability to very great inconvenience, interruption, 
and delay. This House held that tho damage sustained was one which, though 
it might bo greater in degree, was not difforont in kind from that to which all Her 
Majesty’s subjects wore exposed, who woro also prevented having free and open 
communication with tlio high road, their access to it being in tlio same manner 
liable to interruption and dolay. 

“This case is clearly distinguishable from that of Raj. v. The Metropolitan 
Board of IVorlcs (d), although bearing somo resomblanco to it. There the occupier 
of premises near the Thames had been accustomed to exorcise a public right of 
drawing water from the river, and to uso a right of way or access to tho river fur 
that purpose, and also to resort to and use a public draw dock for hauling and 
unloading barges. In the execution of works authorized by the Tliamos Em- 
bankment Act, the defendants caused an embankment to be erected by which 
the access to the river was practically cut off, and the access to tlio dock by 
barges was attended with difficulty and clanger. It was held that tho damage 
complained of was ono for which tlio occupier »f the premises was not entitled 
to compensation ; that the injury was of a personal nature, the right interfered 
with being one which he possessed in common with the public, though, living 
near, he exercised it more frequently than others. There can be no doubt that 
that case was proporly decided, as there was nothing to bIiow that the rights 
obstructed were in any peculiar maimer connected with the claimant’s premises, 
nor was there any finding that the premises were by the obstruction diminished 
in value. It is a case precisely similar to that of the Caledomun R. Co. v. 
Ogilvy (c). 

“ The present case, as Mr. Justice Willes said, comes within tho principle of 
Beckett v. The Midland R. Co. (e). Thero the plaintiff was possessed of a house 
fronting on a public highway. The directors of tho Midland Railway Company, 
under the powers conferred upon them by their special act, erected an embank- 
ment on a portion of the highway opposite tho plaintiff’s house, theroby nar- 
rowing the road from fifty to thirty-three feet, which occasioned inconvonienco 
by compelling carriages to go Borne distance beyond his gate boforo they could 
turn. It was proved that the house was seriously damaged for occupation 
purposes and depreciated in value by the embankment and by the narrowing of 
the road. Tho part of tho road encroached upon was the outer half, tho part 
which was farthest from the plaintiff’s premises. 

1 ‘ At the trial, the jury found that the plaintiff’s house was diminished in value 
by the contracting of the road in front of it. Tho Court of Common PleaB hold 
that this finding was warranted by the facts of the case. Chief Justice Bovill 
said (/) : ‘ If the claimant’s right of access from or to tho highway was taken 


(c) 2 Macq., Sc. App. 229 ; p. 226, post. («) L. R., 3 0. P. 

(<*) L. R., 4 Q. B. 368. ' (/) L. R., 8 C. P. 
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away, nobody would doubt that he was entitled to compensation. If the entire 
destruction of the claimant’s accoss by raising, or lowering or diverting the road, 
givos a cause of action or a right to compensation, I am at a loss to understand 
upon what principle it can be contended that tho obstruction of a substantial part 
of it does not give the same right of action and compensation. In the one case, 
the premises would be of no value, in the other their value would be substantially 
diminished.’ 

f< Holding, as I do, Beckdt'a case (g) to have been rightly decided, it appears 
to me that the present cose is scarcoly distinguishable from it. As in Beckett's 
case, the respondent’s premises abut upon a highway, and his access from liis 
premises to the river Thames, and from the rivor to his promises, was by means 
of this highway, which was partly land and partly water. Tho Board of Works 
narrowed the highway by destroying that part of it which consisted of tho dock, 
and which was farthest from his premises, and by this narrowing of tho highway 
by the destruction of the dock, the respondent’s premises are stated in the special 
case to have been permanently damaged and diminished in value.” 

Lord Chelmsford concluded by observing, that tho distinction 
between M'Garthy'a case and Mcket's case was “ marked and 
obvious,” inasmuch as in Ricket's case there was no finding which 
related to the premises, but merely of a personal damage ; whereas in 
M‘GaHhy’8 case the special case expressly stated an injury and 
damage to tho premises. 

Lord Ponzance, after emphatically affirming tho rule, that “ whether 
damage can be recovered under tho words ‘ injuriously affected ’ de- 
pends upon whether it might have been the subject of an action if 
the works which caused it had been done without tho authority of 
Parliament,” proceeded as follows : — 

“ Thero ore many things wliich a man may do on his own land with impunity, 
though they seriously affect the comfort, convenience, and even pecuniary value, 
which attach to the lands of his neighbour. In the language of the law these 
things are ‘ danrna absque injuria,’ and for them no action lies. "Why, then, it 
may surely be asked, should any of those things become the subject of legal claim 
and compensation, because, instead of being done, as they lawfully might, by tho 
original owner of the neighbouring land, they are done by third persons who for 
the public benefit have been compulsorily substituted for the original owners 1 
It may reasonably be inferred that the Legislature, in authorizing the works and 
thus taking away any rights of action which tho owner of land would have had 
if the works had been constructed by his neighbour, intonded to confer on such 
owner a right to compensation co-extensive with the rights of action of which tho 
statute had deprived him. But on no reasonable ground, ns it seemB to me, can 
it be inferred that the Legislature intended to do more, and actually improve the 
position of the person injured by the passing of the act. There is another rule 
which is, I conceive, well settled in these cases, namely, that the damage or 
injury which is to bo tho subject of compensation must not bo of a personal 
character, but must be a damage or injury to the ‘ land ’ of tho claimaint, con- 
sidered independently of any particular trade that the claimant may have carried 
on upon it. This was decided in Beg. v. Metropolitan Board of Works (7t). 

{g) L. B., 8 C. P. 82. (A) L. R., 4 Q. B. 858. 
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“ I procoed to apply tlicso miles to tho present case. It is admitted that Iho 
jurors havo found tliat the respondent’s promises are permanently depreciated 
in value (independently of any special consideration relating to the trade there 
carriod on) to the oxtont of 1,000/. And tliiB depreciation has been caused by 
tlio stopping up and wholly obliterating, its a highway, of a portion of an approach 
to the river Thames, which, beforo the works of tlio appellants were made, flowed 
within a short distance of tho respondent’s promises, and constituted a ready 
access by water betweon liis promises and tho great water highway of that river. 
If tho respondent’s right as owner of tho land to havo access to that highway had 
been a private right of way, no doubt an action would lie for its disturbance and 
obstruction. But, being a public right, it is said that tho only remedy at law is 
by indictment. This is a well-known rulo, but governed and limited by an 
equally well-known exception. It is upon tho true moaning of tills exception 
that tlio presont caso, in my opinion, wholly depends. It is well, tlioreforo, to 
look back to tlio oldor cases, in whioli this exception was firBt established, to 
ascertain the exact terms in which it is expressed. 

“ In Ivcsuib v. Moore (i), tlio language of the judges in tho Exchequer Chamber, 
af firming tho exception and establishing the right of action, was, that ( tho 
plaintiff did necessarily suffer an especial damage moro than tho rest of tho king’s 
subjects.’ In Ashby v. White (k), the language was, ‘still if any parson havo 
sustained a particular damage beyond that of his follow citizens,’ &c. Tlio 
judges do not say a damage of a difforent kind or description from that suffered 
by other subjects, but ‘more than* and ‘beyond’ their fellow citizens. Tlio 
quostion tlion is, whether, whon a highway is obstructed, tho owners of those 
lands which are situated in n sufliciont dogreo of proximity to it to bo depreciated 
in valuo by the loss of that access along the highway which they previously en- 
joyed, snffor especial damago ‘ moro than ’ and ‘ beyond ’ tho rest of the public. 
It surely cannot be doubted but that they do. Tho immediate contiguity to a 
highway, commonly callod frontage, is a well-known and powerful clement in 
tlio valuo of all lands in populous districts. Whero frontage to a high road does 
not oxist, propinquity and easy access to a high road are oqually undoubted 
elements of value in such districts, distinguishing lands which have them from 
those which have them not. If, then, tho lands of any ownor havo a spocial 
value by reason of their proximity to any particular highway, surely that ownor 
will suffer special damago in inspect of thoso lands beyond that suffered by tho 
genoral public, if the bonofits of that proximity are withdrawn by tho highway 
being obstructed* And if so, tho ownor of bucIi lands appears to mo to fall 
within tho rulo under which an action is maintainable, though tlio right inter- 
fered with is a public ono. 

“It was asked in argument whero ore tho claims to compensation to stop if tho 
rule bo so applied. Tho answer, 1 think, is, that in each case tho right to com- 
pensation will accrue whonovor it can be established to the satisfaction of tho 
jury or arbitrator that a special valuo attached to tho premises in question by 
reason of their proximity to or relative position with tho highways obstructed, 
and that this special valuo has boon permanently dostroyed or abridgod by tho 
obstruction. 

“ If this limit bo thought a wido ono, and tho number of claimants under it 
likely to bo numerous, that is only tho misfortune of the undertaking, for tho 
limit docs not exceed tho range of injury. On tho other hand, all claim for com- 
pensation will vanish, as receding from the highway the case comes into question 


(t) 1 Ld. Raym. 486 ; S. G., 1 Salk. 15. (k) Sm. L. 0., 7th ed,, vol. 1, p. 251. 
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of lands of which (though thoir owners may have used the highway and found 
convenience in so doing) it cannot be predicated and proved t W - the value of 
the lands depends on the position relatively to the highway which they occupy,’* 

It will have been seen that the rule of Ridel' a case— that no sp«iai enact- 

, , t mens to meet 

compensation can be given except m respect of actionable damage— 
was affirmed in M‘Carthy’8 case. The rule, however, had been M’Curthy'a case». 
emphatically dissented from by Lord Westbury, and its effect was 
avoided by sect 40 of the Metropolitan Inner Circle Completion Act, 

2874, 37 & 38 Viet. c. exeix. in the following terms : — 

“ Tho company shall make proper compensation to the owners, lessees, and 
occupiers of any premises situate within the said parishes of Saint Clement near 
Eastoheap, Saint Martin Ongor, Saint Mary Abhhuroh, and Saint Lawrence 
Pountnoy, and possessing frontages to the said lino of railway No. 1 [seo s. G], 
and to tho several scheduled parties in respect to their respective premises afore- 
said, for any loss, injury, or damage which they may respectively sustain or 
incur in their respective trades, businesses, or professions by reason of tho 
execution of the works of or in connexion with the said railway, oither by tho 
access to their respective places of trade or business boing either temporarily or 
permanently obstructed or rendered loss easy of nccoss and convenient than at 
present, or by tho temporary or permanent obstruction, diversion, or decroaso of 
traffio along Cannon Strcot, King William Stroot, and Gracoohurch Stroot, or 
any of them, or by rendering necessary tho romovol of stock or the incurring of 
additional costs and expenses in carrying on business or otherwise, such compen- 
sation, in case of difference to bo ascertained according to tho provisions con- 
tained in tho Lands Clauses Consolidation Act, 1845. ” 

# 

We will now pass to such of the decisions on tho subject-matter of 
the rule of Rickets case, as have not been fully commented on in the 
judgments above, or are of sufficient importance to call for special 
notice. 

In R. v. Eastern Counties R. Co. ( l ), which was arguod upon a ^^7^ 
return to a mandamus, requiring tho defendants to assess compensa- Lowering public 
tion to a landowner, where a public road adjoining tho land of the r " art ‘ 
applicant was lowered by the defendants under tho powers of thoir 
special act, whereby access to the land was impeded, and additional 
fences rendered necessary ; it was held that tho landowner was en- 
titled to compensation, although none of his land had been taken for 
the purposes of the act ; and on a similar principlo compensation has 
been held recoverable where levels of a stroot adjoining the claimant’s 
land wore altered (m). 

Upon similar principles (n), in a caso in which tho plaintiff occupied jUun^onai 
a cottage and a small piece of land on a level with and abutting on a Wafa-# & <’o. 

(1) 2 Q. B. 847; 2 Railw. Cas. 730. As to compensation under a .special art for 
Sea also Bigg v. Corporation of London, deterioration of houses in value by the 
L. R., 15 Eq. 376, in which caso tho road- lowering of a street, sec Mi'tirqiolitiin Din- 
way of a public stroot was lowered, but trial Railway Act, 1875, 38 & 3i) Tift. c. 
the claimant was hold ontitled to recover ccriii., a 11. 

for direct structural injury occasioned by (?) i) Furness JR. (Jo. v. Cumberland Build* 

an unanthorized interference with his ing Society, 52 L. T. 144. 
cellar, but not for indirect injury to his {n) Moore v. Great Southern and Jl cat- 
trade, resulting from diversion of traffic, era JS. Co., 10 Ir, C. L. E. 40 (1859) ; 
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public high road, from which a short way or passage over the plain- 
tiff’s land afforded access to his cottage, and a railway company, in 
the execution of the works of their railway, lowered the public high 
road seven feet, leaving the plaintiff’s land and cottage on the edge 
of a precipice of that height, and thereby obliging the plaintiff to 
make use of a step-ladder in order to obtain access from the public 
high road to the way or passage loading over his land to his cottage ; 
it was held by the Court of Exchequer Chamber in Ireland, that the 
injury complained of by the plaintiff, being an injury of a permanent 
nature to his land, was the subject of compensation under the Railways 
Clauses Consolidation Act, 1845, s. 6, and 14 & 15 Viet. c. 70. 

In Chamberlain' 8 case the plaintiff was lessee of some houses 
situate on a high road, and the defendants, being authorized by their 
act to do so, made an obstruction and deviation of the road by which 
that part of it running by tho plaintiff’s houses was no longer used as 
a high road, and the number of persons passing by the houses was 
greatly reduced, so that the houses were rendered less valuable as 
shops; it was held, that the plaintiff’s property was injuriously 
affected, and he was entitled to compensation (o) ; and a similar 
decision was arrived at in a case where the value of an hotel for 
using, selling or letting as an hotel and public-house had been 
diminished by the stopping up of a street (p). 

In Glover's case {q) the plaintiff was the owner and occupier of a 
house and lands approached by two private roads, over which the 
plaintiff had a right of way as appurtenant to his farm for passing 
on foot and with carriages, and which formed the only access to his 
premises. The defendants canned their railway across these roads on 
the level, in a direction nearly north and south, and so that a person 
standing on the roads where they were intersected by the railway 
could not see a train approaching, until within a few seconds of its 
arrival at these points. There were gates on each side of the railway 
across each of the roads, of which gates the plaintiff had a key. 
Lord Campbell, C. J., said : — 


“ It is cloar that the plaintiff is entitled to judgment. The property is depre- 
ciated invaluo by the company doing that which would be actionable, unless thoy 
were protected by the powers of their aot. I agree that this affords a voiy fair 


followed in tho samo year in Tuohey y. 
Great Soutlecrn and western JR. Go., 10 
Ii. C. L. B. 98, wheio tho public road was 
raised, 

(o) Chamberlain v. West Eiul of London 
and Crystal Palace JR. Co., 31 L. J., 
Q. B. 201 j aiT. in Excli. Ch., 32 L. J, , 
Q. B. 173 ; 2 Best k S. 605 ; affirmed ami 
distinguished in Ricket's case, p. 212, 
ante. 


(p) Wadham y. North Eastern R. Co., 
L. R., 14 Q. B. D. 747 ; 54 L. J., Q. B. 
843 ; 52 L, T. 894 ; 83 W. R. 215 ; nff. 
iu C. A., L. R., 16 Q. B. D. 226 ; 55 L. J., 
Q. B. 272 ; 34W. R. 312. 

(q) Glover v. Nmth Staffordshire R. Co., 
16 Q. B. 212; 20 L. J., Q. B. 376 ; 15 
Jut. 673 ; affirmed aud distinguished in 
Rickets case, p. 212, auto. 
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criterion of the right to receive compensation. No doubt there may be a Jobs 
arising from tho making of a railway, which would not support a claim of com- 
pensation, becauso tho act might be one which would be logal without the powers 
conferred by the act. But this is not such a case. This interference would have 
given a cause of action against a privato person, and it has depredated the 
plaintiff’s property, which is therefore injuriously affected by it. The erection of 
the gatos and the passage of the trains are both acts done to the prejudice of the 
plaintiff, and to the diminution of his right.’* 

In Qattke’s case (r) the claimant was a draper and funder, and the 
question in the suit arose out of his claim for compensation, as being Snfil 1 iSirt 
injuriously affected by tbe execution of the works of the railway com- #nd ^ 
pony. The damage alleged to have boen sustained by the claimant 
was in consequence of the dust and dirt occasioned by the company 
having damaged his goods, and by reason of his customers having 
been compelled by the obstruction occasioned by the plaintiff’s works 
to quit the side of the road upon which the claimant’s shop was 
situated, before they arrived at his shop, and to cross to the opposite 
side of the road in order to pass along; by reason whereof, during 
several weeks, he had sustained a great loss in his trade. The claimant 
also alleged that he had been injuriously affected and injured by tho 
company having stopped up a passage, along which he was entitled 
to a right of way to the entrance at the hack of his premises. No 
part of the claimant’s premises were inserted in the schedule to tho 
company’s special act, and no part of them hod been taken, used or at 
all interfered with by tbe works of tho company, except as aforesaid. 

The claimant commenced an action against the company to recover 
400Z., under sect. 68 of the Lands Clauses Act ; and Lord Truro, C., 
dissolved an injunction which the company had obtained to restrain 
this proceeding. 

In Cooling's case the access to an ancient ferry was obstructed by a nr coding. 
railway company, and tho owner was hold entitled to compensation's). ^[^ ,ferry 
The facts were that the Great Northern Railway Company, in 1848, 
made and constructed a portion of their lino of railway along the west 
bank of a cut or river called tho JFossdyko, in Lincolnshire. Tho 
owner of certain lands gave tho company notice that ho required 
compensation in respect of his interest in the lands, as owner in fee- 

(/•) Hast and West India Docks 1L Co. 4 H. L. 171, p. 231, post, 
v. Qatikc, 3 Macn. & Goril. 1C5 ; affirmod (s) He Cooling, ID L. J., Q. 15. 25; 
and distinguished in llicket's case, p. 212, S. G., nom. H v, Great Northern It. Co., 
ante. Soo also Knock v. Metropolitan K, 14 Q. 15. 25 ; and sec Hutton llttrlour 
Co., L. B», 4 C. P. 131 ; 88 L. J., C. P. Gonmissionirs v. II itch m, 2t L. ,T., C'h. 

78. In L. and N, U r . 11. Co. v. Bradley, 73; Maetg v. Metropolitan Hoard of 
6 Railw. Cos. 551, tho claimant was allowed Works, 3d L. J., Ch. 377, when* tho 
to proceed for compensation for damage to plaintiff's right of access to tho River 
tho beer in his collar, which tbovibr.il ion Thames and of loading, Ac. barges, ms 
of trains, used in working tho lailway, laid blocked up, and Wood, V.-O., said it was 
caused to turn sour. But this decision is a case for compensation, not purchase, 
impliedly overruled by Brand's case , L. R., under the Lands Clauses Aet. 
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simple, and that the manner in which such lands had been injuriously 
affected was by the disturbance of and cutting off the communication 
with the ancient ferry attached and belonging to and held with the 
lands in question, and by erecting another ferry near to such ancient 
ferry belonging to him ; by all which said acts thoy had considerably 
reduced the profits of his said ancient ferry. The company having 
issued thoir warrant, the claimant contended before the jury that ho 
was entitled to compensation in respect of the obstruction of the ferry ; 
and he proved that he had sustained damage in respect of the samo ; 
and the jury awarded 3802. as compensation. 

In discharging a rule for a certiorari to remove the inquisition, 
Patteson, 3., said : — 

“ Cooling claims compensation from tlio Great Forthom Company in respoct of 
an injury to land held by him in fee, in the city of Lincoln. The injury, if any, 
is occasioned by tho works of the company, in tho county of Lincoln, on the other 
sido of tho Fos&dyko, by cutting off tho commtmication on tho Lincolnsliiro sido 
with a ferry, said to belong or bo appurtenant to tho land of Cooling. Objection 
is mado that this case is within the principle of 22. v. London Dock Co. (t), where 
it was held that tho destruction of houses and public roads in the neighbourhood 
of a public-houso, by which tho custom of the house was diminishod, was not the 
subject of compensation. But tho present case is quite distinguishable. Here 
the ferry is a private right, and if it bo attached to the land of Cooling, tho value 
of that land is seriously affected. The question is whother it ho so attached. 
Cooling is not tho owner of the water nor of the landing-places, as it should sown, 
on either side, certainly not on the Lincolnshire Bide. But it is not essential to a 
forty, that the owner of it should have tho land on oithor sido, if ho has tlio right 
of using that land for the purposo of the ferry ( n ). And tho evidence of user here 
for many years is abundant to show such light Under all tho circumstances wo 
think tho jury were justified in coming to tho verdict that it did.” 

It was held in Reg. v. Cambrian R. Co. (x), that the owner of an 
“ exclusive ” feny, which crossed a river some 300 yards below the 
point where tljp railway crossed it by a bridge, was entitled to com- 
pensation for loss of traffic diverted by tho railway, on the ground 
that the ferry was a franchise and a hereditament. But this case 
was omrulod by the Court of Appeal in Hopkins v. 0. JS T . R. Co.(y), 
where it was held that the owners of a feny, tho traffic across which 
had been ruined by the construction, about half a mile off, of a rail- 
way bridge and footway attached thereto, which footway was used as 
a passage to the railway station and also to other places, were not 
entitled to compensation ; and it was pointed out that the “ exclu- 


(/) 5 A. & E. 163,' affirmed in Tucket’s 
case, L. B., 2 H. L. 173. 

(it) Pclcr v. Kendal, 6 B. & C 703. 

(e) L. 11., 0 Q 11. 422 j 40 L. J., Q. B. 
169, per Cockbum, C. J., and Blackburn, 


J., distinguishing both Bidet’s case, L. B., 
2 H. L. 175; and Brand's case, L. R, 4 
n. L. 171. 


C V ) L. R, 2 Q. B. D. 224; 46 L. J. 
B. 265 ; 86 L. T. 898, C. A 
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sive rights of the ownors of a ferry exclude only passage by boats 
and not passage in any other manner. 

Inasmuch as no claim to compensation can bo sustained, unless 
the claimant has sustained damage which would be actionable but 
for the statute, it is material to ascertain what is actionable damage, 
and what iB not. Where the injury is common to all the Queen’s 
subjects, no compensation can be recovered unless the injury to the 
claimant be of a special character. Thus, in tho case of The 
Ccdedovdcm R. Go. v. Ogilvy, in the House of Lords (c), where a 
railway passed within a few yards of a gentleman’s lodge, across a 
public road, forming the chief access to bis residence, although he 
was liable to constant stoppages by the closing of tho gates on the 
level crossing, and the passing of trains frightened bis horses, and 
terrified his visitors, particularly ladies ; it was hold, that these annoy- 
ances did not ground a claim of damages against tho railway com- 
pany, the inconvenience felt in such a case being one to which all tho 
Queen’s subjects are exposed, and for which no particular or individual 
remedy exists. It was also held, that it is a mistake to regard the 
proximity of a level crossing as injurious to an estate or residence 
within the meaning of railway legislation. In giving judgmont, Lord 
Cranwortb, L. 0., said : — 

“ The merits of this case involve a question of considerable importance, 
namely, whether a proprietor, who holds lands adjoining a newly-constructed 
railway, can, under the clauses of the general act and the special acts which give 
him a right of compensation in respect of any injurious effect upon his lands, 
claim from the company compensation, bemuse at a short distance from the 
entranae to his grounds the railway traverses an important public road upon a 
level. 

“ The map which both parties here have referred to, and which we may take 
therefore, os accurately representing the state of tho ground, shows that at a short 
distance (whethor of forty-nine yards or fifty-nine yards is immaterial) from his 
gate, the railway does traverse upon a level a public road, which, though not the 
only approach, is yet the most common and the best approach t$ his house. He 
claime d com ponaatio n, and the sheriff’s jury returned a verdict £or30(>/. in respect 
of land and freestone, and for 560?, in rospect of severance and lovol crossing, but 
without distinguishing how much had been assessed for tho severance and how 
much for the level crossing. The question is, whotlior it was competent to the 
sheriff to give any redresB in respect of this lovol crossing. And, my Lords, I am 
of o pinio n, tha t no compensation can be claimed or legitimately given on this 
head of complaint. 

« TheBe acts of Parliament are, as is unfortunately too oftou tho case, loosoly 
worded ; but the construction that is put upon thiB expression ‘injuriously 
affected,’ in the clauses in the aot of Parliament winch gives compensation for 
injuriously affecting land, certainly doos not entitlo tho owner of lands, which 


l tiled mtanH. 
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8. Review of h e alloges to bo injuriously affected, to any compensation in respect of any not 
cW8, — which, if cl mo bytho railway company without the authority of Parliament, 
would not have entitlod him to bring an action against them. 1 purposely guard 
rnysolf by putting it in tliat way, bocanHO T am far from admitting that ho would 
have a right of compensation in sumo coses in which, if the act of Parliament had 
not passed, there might have been not only an indictment, hut a right of 
action. And the necessity of so guarding myself is made apparent by the case 
of Gfemhj v. CixUhuj (ri), which, if tho law' ho applicable to a railway, would cer- 
tainly entitle everybody, who is stopped for tho minute whilst the gates are abut, 
to on action for damages, bocauso it would bo said, under the authority of that 
ease, which I think is a very correct decision, that whore an act is done, such as 
shutting gates across a public road without the authority of Parliament, that 
gives the parties a right of action. If, therefore, the act of Parliament did not 
mean to exclndo tho right of compensation in some cases in which, if tho act had 
not passed, there would havo been redress, every person who is stopped for a 
moment, while the gates of a railway are shut at a level crossing, would bo 
entitlod to an action.” 

After pointing out that it was clear that Parliament intended to 
authorize acts with regard to which they were to be freed either from 
indictment or action, Lord Cranworth proceeded : — 

“ Now, my Lords, that being the case, suppose that, without any act of Parlia- 
ment having been passed for making this railway, certain speculators had taken 
npon themselves to make a railway across a public road, and had orectcd gatos, 
certainly the owner of the estate might, with rtspoct to any dotontion occasioned 
to him by tho dosing of those gates, bring an action against tho makors of tho 
railway ; and as ho might do this tutirs tpt otics, ho would probably havo moro 
frequent rights of action than othor subjects of hor Majosty. But it would only 
be a more frequent repetition of tho some damage ; it would not bo any damage 
different from that which might be sustained by any other subjects of her 
Majesty ; for all attempts at arguing that this is a damage to tho estate is a mere 
play upon words. It is no damage at all to tho estate, except that the owner of 
that estate would oftener havo a right of action from time to ti»nn t.b.an any other 
person, inasmuch as he would traverse the spot oftener than other people would 
traverse it. 

“ It appears to me, therefore, dear by the acts of Parliament and by tho inten- 
tion of the Legislature, that there is no right of compensation whatever, for, except 
for any actual detention, no right of action would have existed, if the malting 
of the railway had not boon authorized by Parliament, and the detention caused 
by the necessary dosing of the gates is certainly made lawful by the act.” 

Kweptioiito^ Tho rule, that compensation cannot be claimed unless the damage 
taken. result from an act done under the act of Parliament, and an action 

Rtstoei’pofi , at law would have lain but for the act, was said in Re Stockport, Timv- 

Mringhm r. perl&y and AUri/nghttm R. Go. (6), not to apply where compensation 
is sought for an injury to one portion of the claimant’s landB arising 
from acts done by the company on another portion of the claimant’s 
lands which has been taken by the company. Where, therefore, a 


(ct) 2 Bing. 268. 


(5) 88 L. J., Q. B. 251, 



SECT. 3. — REVIEW OE CASES — THE STOCKPORT CASE. 


227 


cotton mill belonging to the claimant, situate on land adjoining that 
taken from him by the company, became exposed to fire from engines 
passing along the railway on the land so taken, and could only be 
insured at an increased rate ; it was held by Grompton, J., sitting 
alone in the Bail Court, that tho claimant was entitled to compensation 
in respect of the liability to pay such increased rate of insurance. 
In a considered judgment, after stating the rule with approval, 
Crompton, J., observed : — 

“The question here is whether such rule is at all applicable to coses whero 
port of the land is taken and compensation is givon not only for tho value of the 
part taken but for the rest of the land being injuriously affected either by 
severance or otherwise, and 1 am of opinion that the distinction pointod out by 
Mr. Manisty is correct, and that the rule in question does not apply to such 
coses. Where the damage is occasioned by what 1 b done upon other land 
which the company have purchased, and such damage would not have been action- 
able as against the original proprietor, as in the cose of the sinking of a well, and 
causing the abstraction of water by percolation, the onmpany have a right to say, 
We have done what we had a right to do as proprietors, and do not require the 
protection of any act of Parliament ; we, therefore, havo not injured you by 
virtue of the provisions of the act ; no cause of action has been taken away from 
you by the act. Where, however, the misohiof is caused by what is done on the 
land taken, the party seeking compensation has a right to Bay it iB hy the act of 
Parliament and the act of Parliament only that you have done the acts whioh 
have caused the damage ; without the act of Parliament ovorything you have 
done and are about to do in the making and using the railway would havo boon 
illegal and actionable, — and is therefore matter for compensation according to 
the rule in question. u 

This important judgment, after having been much criticized for 
many years, though never overruled, was expressly followed and 
emphatically approved by Mathew and Day, JJ., in Reg. v. Essex (c), 
but dissentod from by two members of tho Court of Appeal in their 
reversal of that case, which, howover, as the Court pointed out, is 
clearly distinguishable from the Stockport case. In Reg. v. Essex 
part of land laid out as a building estato was taken by a local board 
for a sewage farm, whereby the value of other ports situated near to, 
but separated from, the part taken, was much depreciated, whereas 
in the Stockport case there was no intervening land between the part 
taken and the part damaged but not taken. The Court of Appeal 
held that no compensation was rocovorablo for injuriously affecting 
the parts of the land other than those taken in tho oxorcise of the 
statutory powers, Lord Esher, M, R., observing, that if ho were part 
of a tribunal which could overrule tho Stockport case, he should bo 


(c) L. R., 14 Q. B. D. 758:54 L. J., 
Q. B. 649 ; 52 L. T. 926 ; 88 W. R. 214, 
reversed by 0, A., L. R* 17 Q* B. D, 447 ; 


65 L. J., Q. B. 818 j 54 J« T. 779 j 84 
W. R. 587. 
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a- of prepared to overrule it, ami Lin»lh*y, L. ♦!., considering it “very 
1 doubtful." The prepomleranee ot‘ authority is against the judg- 
ment {(1), and it is submitted that it is wrong, and has been sntliciently 
doubted since it was tirsst pronounced to be overruled by the House 
of Lords, if a majority of that House should think lit. to overrule it. 
Meanwhile, though the principle of the judgment will not be ex- 
tended, it seems to be binding on a Divisional Court, and even on a 
Court of Appeal. 

A landowner is not entitled to compensation for every kind of dis- 
injuiytonmeni- turbanco or inconvenience caused by the construction of a railway, 

1 ‘ “ though the value of his habitation be deteriorated, the comfort dimi- 

nished, and the amenity destroyed. In a case {(•), therefore, in which 
a sheriff’s jury had granted, in one lump sum, compensation to the 
owner of a house, upon a claim in respect of the constant noise and 
shaking, and annoyance by day and night, caused by the passage of 
traius, and from the circumstance of the back windows and garden 
being overlooked by persons on the railway platform, and the privacy 
thereby invaded, the Court of Queen’s Bench granted a certiorari to 
remove, for the purpose of quashing, the inquisition ; Lord Campbell 
saying,— 

“ The test is, whether, before the railway a$b passed, authorizing the company 
to do what had been done hero, an action would have loin at common law for 
what had been done and for which compensation had been claimed. If it would, 
and that act is authorized by the railway act, compensation may be claimod in 
respect of it : if the lend is not taken and nothing iB done which would have 
oftorded a cause of action before the act passed, then, although it may produce a 
deterioration of the property, it does not injuriously affect the land and consti- 
tute a ground for compensation. The under-sheriff told the jury that they 
ought to give compensation for the claimant’s ground being overlooked and liis 
privacy being disturbed : for that an aotion would not have lain. Compensation 
might just as well be claimed if a mound had been constructed half a milA off, 

and it cut off the view of a fine wood or a church.” 

* 

ft was, however, held by the House of Lords, in The Duke oj 
piac^ ndra8 " Buccleuch v. Metropolitan Board of Worh(f), that where the 
Thames Embankment was constructed in front of the claimant’s 
house, so as to deprive him of access to the river and to a landing 
place, he was entitled to compensation for the depreciation in value 
of his house as a residence. 


(d) Against it are Blackburn, Lush, and 
Keating, JJ., in the Dide of Buccleuch’ s 
cam , L. B., 6 Ex. 255 ; Bramwoll, B., in 
the same case, L K., 3 Ex., at p. 328 ; 
Lords Chelmsford and Hatherley in the 
Glasgtno case, L R., 2 Sc. App., at p. 81 ; 
and Lord Esher, M. E., in Reg. y, Essex, 
L, R., 17 Q. B., at p. 452. For it are 
Montague Smith, ‘Wines, and Brett, JJ., 


in the Duke of Buccleuch's case, L. R„ 5 
Ex. 255, and Mathew and Day, JJ., in 
Beg. v. Essex, L. R., 14 Q. B. 758. 

(e) Penny v. South Eastern It. Co., 26 
L. J., Q. B. 225 ; 7 E. & B. 660 ; indirectly 
affirmed in Brand's case, L. It.. 4 H. L. 
171. 

(/) L. R., 6 H. L. 418 ; 41 L. J., Ex. 
137 ; 27 L. T. 1. ’ 
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Where an umpire awarded that the execution of certain railway c t ^ r[n ° 
works had occasioned a diminution of light to the plaintiff's house, injury to ugi>t, 
whereby it was rendered less convenient and suitable for his trade, 
but the saleable value of his interest in the house was not di minis hed ; 
it was held, that he was entitled to recover the amount awarded as 
compensation (g). 

And if a landowner has not actually sustained damage, and there possibility ot 
is no reason to apprehend that he will sustain damage, notwithstand- sufficient, 
ing his being nearer to the possible cause of injury than the rest 
of the public, be has no peculiar position or claim to entitle him to 
become the redresser of a public grievance, or to complain of the dis- 
regard of the provisions of an act of Parliament. Proceedings in 
such a case must be taken on tho part of the public by indictment, 
or in equity by information by the Attorney-General. In a case (//), wm v. segm 
therefore, which has already been referred to, in which a canal com- tm ' 
pany having power by act of Parliament to raise an embankment to 
a certain height, exceeded that height, and the plaintiff, fearing that 
his lands might thereby be flooded, filed a bill for an injunction, his 
bill was dismissed ; the Lord Chancellor saying, — 

" The language of Lord Eldon in Blakemore v. Glamorganshire Canal Co. (/) 
certainly appears to sustain the proposition of the plaintiff to its fullest extent, 
but 1 adopt the interpretation df that language by Boron Alderson, in Lee v. 

Milner (fc), and with him I say these acts 'ought to be treated as conditional 
powers given by Parliament, to take the lands of the different proprietors, 
throu gh whose estates the works are to proceed. Each landowner, therefore, 
has a right to have the powers strictly and literally carried into offect os regards 
his own land, and sIbo to require that no variation shall he made to his preju- 
dice, in the carrying into effect the bargain between the undertakers and any 
one else.’ The words ‘ to his prejudice ' may mean not only to his possible but 
actual prejudice, and Lord Eldon himself seems to have qualified and explained 
the generality of his own language, by one of the issues in Blakemore v. Glamor- 
ganshire Canal Co .” 

• 

Where there is an original equity affecting the claim to com- Pmcer cunpH to 

, , , , . obtain f oiiuini- 

nensation, as where the landowner has ontorod into an agreement as witinn hUy«i 

r , by injnnitum 

to the compensation he is entitled to, a Court of Equity would mter- 
fere to stay by injunction proceedings to obtain compensation under on»naii jimiy 
the Lands Clauses Act. This appears from the following case (i l, ) v. Ttsmtut/ 
Damages were claimed for injuries done to a brewery, by tho erection 


( a ) E a ak v. aiming Cross R. Co., 38 removal to new premises,. 


L J.,c7p. 297 ; L. R., 2 0. P. 688 ; 18 
L. T. 508 ; sec also Clark v. London School 
J Board, L. R., 9 Oh. 120; Bedford {Duke 
of) v. Damon, L. R., 20 Eq. 353 ; 44 
L. J., Ob. 549 ; Re g. v. PoulUr , 57 L. T. 
488, in which printers and coloured paper 
merchants recovered compensation for 
damage caused and to bo caused by their 


[h) Ware v. lie gen fa Canal Co., 28 
L. J., Cli. 153 ; 3 Do a. & J. 212 ; 23 
Boav. 575. 

(f) 1 Myl. & K. 151. 

(k) 2 M, & W. 824. 

(f) Duke of Norfolk v. Tmmut, lOJur, 
398 ; 9 If are, 745. 
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8, Review oj 0 f a 110W market, under tu» act of Parliament. which incorporated the 
’ — Lauds Clauses Act. The damages claimed were — tir.st, fur narrow- 
ing a street bounding the brewery; secondly, for temporary obstruc- 
tion of the thoroughfare; and thirdly, for obstruction of the access 
of light and air, and contracted ventilation. This last damage did 
not appear to have been complained of or discovered until the now 
market buildings had arisen to a considerable height. The defen- 
dant, the owner of the brewery, gave one notice, embracing all the 
three heads of complaint, to prococd by arbitration, according to 
sects. 25 and G8 of the Lands Clauses Act. There had been a 
treaty for compensation for the two former heads of damage, but it 
did not appear to have boon completed and earned into effect. There 
had been no treaty for compensation as to the third ground of com- 
plaint. Under theso circumstances, Sir G. Turner, V.-C., granted 
an injunction to prevent the defendant from proceeding under the 
notico he had given. 

n. v. Hungerjorii And where acts done by tho company arc not necessary for the 
No cowpensa- construction of thoir works, it seems that persons damaged thereby 
no?w?ui7n act are not entitled to compensation. Where, therefore, tho Hungcrford 
of Parliament, j/^ket Company pulled down a house which they purchased ; and, 
in doing so, ascertained that the party- wall of the adjoiuiug house was 
of an insufficient thickness, whereupon the company took proceedings 
undeT the Metropolitan Building Act, and the wall was rebuilt ; it 
was held, that the occupier of the adjoining house was not entitled to 
receive compensation for damages sustained by loss of trade, &c., 
whilst the wall was rebuilding (m), Lord Denman, 0. J., saying, — 

“ The company have only exercised an ordinary right : finding that a house, 
adjoining one which they hod purchased, had on insufficient party-wall, they, as 
any purchaser might have done, enforced the provisions of the Building Act. It 
is true that the pulling down of the house was an act done in pursuance of tho 
statute ; so was every act, even to the minutest, done by the company in tho 
course of these works ; but it would be going vory far to say that on that account 
the 08th section [the compensation clause] applied to overything that was so 
done. The only quostion here is, whether the particular act from which tho 
damage immediately proceeded was in pursuanco of tho statute. I think it was 
not, hut that the company merely exercised the right which belonged to any 
purchaser.” 

So where the same company purchased a house, No. 11, and 
pulled it down, and thereby caused damage to tho occupier of No. 12, 
it was held, that the occupier of No. 12 was not entitled to receive 
compensation, it appearing that No. 11 was purchased by tho com- 
pany under an agreement with the owner ; and neither No. 11 nor 
No. 12 being mentioned in the schedule to the company’s act(n). 

(m) R v. Hungerford Market Co., 1 A. (») E. v. Hungerforcl Market Co., 1 A. 
&E. 668. &E. 676. 
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It is hoped that the rule of Ricketfa case, that compensation is 
given for actionable damage only, has now been sufficiently illustrated. 
It may be added, shortly, that compensation has been held to be 
recoverable for damage sustained by removing a weir (d) ; by cutting 
off a stream (p) ; by cutting off access to the sea (pp) ; by obstruction 
of direct and easy access to a street (ppp) ; by cutting off access 
through a hall to rooms on a first floor (q) ; by diminishing a flow 
of water (r) ; by vibration of trains during construction of line (s) ; 
and generally by any injury during construction (t ) ; by occasional 
flooding of land (u); and by loss of goodwill of business (a) ; but not 
by obstruction to the claimant’s house by a hoarding (y) ; nor by tun- 
nelling under a public street, of which the claimant was a frontager (z ) ; 
nor by an interference with a right of shooting ( a ) ; nor (in a case which 
turned chiefly on the construction of a special act) for damage sus- 
tained by obstructing the right of access to a sewer for the purpose of 
repairing it in conformity with an obligation under tho special act(h) ; 
nor by taking up the disused pipes of a water company (&&), 

The third rule, that the, dunnage must arm by reason of the con- 
struction , and not of the worlwng of the railway, was authoritatively 
settled by the House of Lords in Hammersmith, R. Co. v. Brand (r;). 
The facts were these : Mrs. Brand occupied a private house near the 
railway. Neither the house»nor any land of Mrs. Braud was taken 
for the purpose of the railway, which was opened for public traffic in 
June, 1864. In the following July Mrs. Brand claimed compensa- 
tion for damage caused by (inter alia) “ tho working of tho railway 
and the running of trains over it after it had been opened, and by 
the vibration, noise and smoko which had been and always would bo 
occasioned thereby, and the consequent depreciation in value of tho 
premises.” The railway company having formally objected that no 


(o) R. v. Nottingham Old Waterworks, 
8 A. & E. 355. 

{p) Little v. Drogheda R. Co,, 7 Ir. 0. 
L. 82 ; Mortimore v. South Wales R, Co,, 
29 L. J., Q. B. 129 ; 1 E. & E. 875. 

(pp) R. v. Rynd, 16 Ir. C. L. 29. 

{ppp) Caledonian R. Co. v. Walkers 
Trustees, L. R. 7 App. Cas. 259, where boo 
the cases reviewed. Fleming v. Newport 
R. Co., L. R. 8 App. Cas. 265, tumodupon 
the construction of a “ fen contract.” 

(q) Ford v. Metropolitan and Metropoli' 
tan District Railwuy Companies, L. 11, 17 
Q. B. D. 12 ; 55 L. .T., Q. B. 296 ; 64 
L. T. 718 5 34 W. R. 426— 0. A. 

(r) Bush v. Trowbridge Waterworks, 
L. R., 19 E(i. 291 ; 44 L. J., Ch. 285 ; 
L. R., 10 Ch. 459 ; Stone v. Mayor of 
Yeovil , L. R., 2 C. P. D. 99 ; 46 L. J., 
0. P. 187; affirming judgment below, 
L. R., 1 0. P. D. 691. 


(s) Croft v, L, and y. W, R. Co., 32 
L. J„ Q. B. 118. 

{t) Ford's ease, noto (?), supra. 

(a) Ware v. Regent's Canal Co., 28 
L. J., Ch. 158; 3 Db G. ft J. 212; 23 
Bear. 575. 

( 3 ) White v. Commissioners of Wm'ls. 
22 L. T. 591. 

{y) Herring v. Metropolitan Boatd, 31 
L. J., M. C. 224. 

(i) Rauch v. Fast London ]}. Co., L, R,, 
16 hip 108 ; 42 L. J., Ch. 477. 

(а) Bird v. Great Eastern 1L Co., 31 
L. J., C. P. 366; 19 C.B.,N. S. 26b. 

(б) Birkenhead {Maym') v. London and 
North Western R. Co., L. It., 15 Q. B. D. 
572 ; 65 L. J., Q. B. 48-0. A. 

(66) New Rim Co. v. Midland R. Co., 
36 L. T. 539. 

(c) L. R., 4 H. L. 171 ; 88 L J., U. 13. 
284. 
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compensation could be claimed undor this head, tin* damage was 
assessed separately, and the .question for the Court was whether the 
claimant was entitled to have compensation madetohorunder such head. 

The Court of Queen’s Bench, Mellor and Lush, JJ., pronounced 
for the company, the Exchequer Chamber (diss. Chamioll, I>.) for the 
claiman t. The majority of the House of Lords (</), Lord Chelmsford 
and Lord Colonsay (diss. Lord Cairns) gave judgment for the 
company. 

Lord Chelmsford, after pointing out that the question in the case 
was confined to the injury from “ vibratiou from the use of the 
railway after construction,” and romarking that the question was 
governed by Vauyhn/ii v. Tuff Vtde JR. Co. (c), and that that ease 
was rightly decided, proceeded as follows : — 

“ The sections of the “Railway Clauses Act wliich appear to ho alone nceussary 
to bo considered are the Gtli and 115th sections. 1 do not think that tlio sections 
of the Lands Clauses Act which were referred to in the argument are applicable. 

“ The sections of the Railways Clauses Act are, as your Lordships know, 
arranged in order under different heads, which indicate the general object of tliu 
provisions immediately following; and those may bo usefully referred tu to 
determine the sense of any doubtful expression in a suction ranged under a 
particular heading. 

“The heading to the 6th, and all the subsecpient sections down to tlio 30th, 
and including, of course, the 16th, is, ‘ And with respect to the construction of 
the railways and the works connected therewith, be it enacted as follows.’ 
Therefore, all the sections to which this heading applies must be taken to havo 
been intended by the Legislature to provide for matters relating to ‘the con- 
struction of the railway and the works connected therewith.’ 

“ The 6th section seems more closely to confine its provision to these objects, 
for it begins by enacting, that ‘ In exercising the power given to the company to 
construct the railway and to take lands for that purpose, the company shall bo 
subject to the provisions and restrictions contained in this act and in the Lands 
Clauses Consolidation Act,’ and then it goes on , 1 and the company bIiqII make to 
the owners and occupiers of all and other persons interested in any lands taken 
or used for the purposes of the railway, or injuriously affected by the construction 
thereof, full compensation for the value of the lands so taken or used, and for all 
damage sustained by such owners, occupiers, and other parties by reason of tho 
exercise, as regards such lands, of the powers by this or tho special act, or any 
act incorporated therewith, vested in the oompany.’ 

“ It was argued for the plaintiffs that the injury occasioned to the house from 
the vibration caused by the use of the railway came within the words 
1 injuriously affected by the construction thereof,’ or, at all events, that it was a 
* damage sustained by reason of the exercise of the power vested in the 


(d) Of tlio judges summoned (Willee, 
Blackburn, Keating and Lush, JJ., and 
Biamwell and l’igott, BB.), Blackburn, 
J.. was tho only one who gave an opinion 
in favour of the company. It will he 
observed that Lush, J„ changed his 
opinion. 


(c) 5 H, & N. 679. That case esta- 
blishes that where the Legislature lias 
sanctioned the use of a locomotive engine 
there is no liability for any injury caused 
by using it, so long ob every precaution is 
taken consistent with its use. 
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company.’ Now as to tho words ‘by the construction thereof,’ it seems to me 
that it would be doing violence to language (even without the limitation which 
is placod upon these words by the general heading to the 6th and following 
seotions, and the context of lie section itself) to extend them to any injury 
which is not the immediate consequence of the construction of the railway. An 
instance of damage of this sort occurs in this very case, for the jury gave the 
plaintiffs compensation to the amount of 8362. for obstruction of li ght, air, and 
doorway. 

“ To argue that, as the injury could not have occurred unless the railroad had 
been previously constructed, therefore it was caused ‘by the construction there- 
of’ is certainly a strong example of the illogical reasoning of ‘post hoe, ergo 
propter hoc,’ and would extend to every accident or injury occurring upon the 
railway after its construction, which, of oourse, could not have happened if 
it had not been constructed. 

“ With respect to the subsequent words in the 6th section, ‘damage sustained 
by reason of the exercise of the powers vested in the company,’ it was argued 
that they embrace the claim of the plaintiffs, because the powers vested in the 
company are not merely for the construction of a railway, but also for the use of 
it after its construction, being the end and object for which it iB made. Bat 
again we must refer to the heading of this and the following sections, which 
limit the provisions they contain ‘to the construction of the railway and the 
work oonneoted therewith.’ And reading the words of the section with 
reference to those objects, we find that compensation is to be made to tho 
owners, &o. of lands token or used for the purposes of the railway or injuriously 
affected by the construction thereof, for damage sustained (not as regards such 
lands, but) ‘by reason of the eierciae, as regards such lands,’ of the powers 
vested in the company. Now the powers vested in the company, ‘as regards 
such lands, ’ are to take and use the lands for the purposes of the railway ; and 
to say that the use of the railway after its construction is one of the powers 
vosted in the company in regard to the lands, conveys to my mind no intelligible 
meaning. The 6th section of the Railways Clauses Act bring inapplicable to 
the plaintiffs’ daim, we must turn to the 16th section to see whether it affords 
any countenance to it. The 16th section, as alroady observed, is one of tho 
sections ranged under the heading which immediately procodes the 6th section. 
As the words ‘ using the railway ’ aro found in it, great stress is laid upon it in 
favour of the plaintiffs’ daim to compensation. Now it must be observed that 
this section begins with the words ‘it shall be lawful for the«company for tho 
purpose of constructing the railway or the accommodation works connected 
therewith hereinafter mentioned to execute any of the following works,’ and 
then follows a specification of different works in detail empowered to bo done 
for the purposes mentioned, ending with a general power to do * all other acts 
necessary for making , maintaining, altering, or repairing and using the railway.’ 
The section then provides, that in the exercise of the powers hy this or tho 
special act granted, the oompany shall do as little damage as can be, and shall 
mn.lt a f ull satisfaction to all parties interested ' for all damage hy them sustained 
by reason of the exercise of such powers.’ 

“ The co unse l for the respondents argued that this proviso comprehended 
every description of damage sustained by reason of the exercise of the powers 
vested in the company ; that power is given to them hy the 86th section of the 
act to use and employ locomotive engines upon the railway; and that the 
injury to the plain tiffs’ house arose from the use of Buch locomotive engines, and 
therefore was sustained by reason of the exercise of the company’s powers. 
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“It appears to mo that this argument claims for the proviso in the lUth 
section a wider application than is warranted by tho purview of the section. 
The powers specifically conferred by it arc expressly referred and limited to 
‘ tho purpoBO of constructing the railway.’ Tho general power to do all other 
aots, &c., must bo read with reference to this object. If this mode of construing 
tho section by tho context is adopted, there will be no difficulty in understanding 
tho words * all other acts necessary for using tho railway* to moan that for llio 
purpose of constructing the railway tho defendants may do all acts necessary to 
enable them to use the railway. This construction appears to mu to bo aided by 
the words which ore found in juxtaposition with tho word ‘ using,’ vis., 1 making, 
maintaining, altering, and repairing,’ and it seems to me ratlior a forced inter- 
pretation of language to Bay that tho words ‘ the defendants may do all acts 
necessary for using the railway’ mean that tliuy may do all neuesaary nets in 
using the railway. I think that tho proviso must be limited to tho powers 
conferred by the section, and that it is only if in the exercise of tlmso powers 
dauiago is sustained, that satisfaction is te bo made. Tho section itself having 
empowered the defendants to perform certain works for tho purpose of construct- 
ing the railway, the proviso ouacts that in the exercise of tho powers, &c. they 
shall do as little damage as can be ; clearly pointing to tho execution of tho 
works to which this section relates, and confining the satisfaction to bo mado for 
damage done in oxerciting those powers. It appears to me that in tho 
reasonable construction of this section it is impossible to hold that it gives any 
remedy to the plaintiffs for damage occasioned to thoir house in the course of 
using the railway. And there being no other legislative provisions upon which 
the plaintiffs’ claim to compensation con bo founded except the (Jth and lfith 
soctions of the Railways Clauses Act, which I'havo fully considered and shown 
not to apply to that species of injury of which they complain, I am compelled 
very reluctantly, in a case where real damage has been sustained, though not to a 
very large amount, to oome to the conclusion that the Legitiature has not 
provided for tho case of these respondents, but has left them without remedy, 
and that the judgment of the Court of Exchequer Chamber ought therefore to 
be reversed .” 

Lord Colousay, who had found the case to be attended with much 
difficulty, observed : — 

“If compensation had been intended to be given for an injury of this kind, 
incident to the subsequent using of the railway by locomotives or otherwise, I 
should have expected something to bo said with reference to it. I should not 
expect to find in the Lands Clauses Act anything with reforenco to tho use to bo 
made of any particular kind of works to bo constructed, or of the ubob that may 
he mado of them. But in the other act, in which wo have statutory enactments 
with regard to a particular olasB of public works, namely, railways, I should liavo 
expected to find something expressed with regard to claims for compensation, 
not merely for injury done by the construction of the works, but also for injury 
resulting from the subsequent use of locomotives, if such compensation had been 
intended te bo given. I think one can soe reasons why such a wide claim should 
not have been given ; but, however that may be, I can only look at the statute 
itself and Btate the construction which I feel myself bound to put upon tho 
statute. This question is no way affected by the circumstance of the particular 
lands being or not being within the limits of deviation in the special act. The 
chum, if maintainable at all, could not have been confined to lands within the 
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limits of deviation, because injury by vibration might equally be done to 
more remote, and tlio claim would be equally well founded if at all tenable. 

“1 think that when the Legislature gives powers under a particular act, the 
provision for compensation, in so far as intended, would be expressed in that 
act, and might with propriety be different according to the nature of the work to 
be constructed and tho use to bo made of it. The Legislature has not yet made 
clauses in regard to all kinds of publio works. It has made Buoh an act with 
regard to railways, and I do not find within that act what I can consider as a 
right to chum compensation for vibration by reason of the subsequent use of the 
railway when made. I therefore fed myself under the necessity of concurring 
in the judgment that has beon suggested by my noble and learned friend. ” 

This case was followed by Gity of Glasgow Union R Go. v. 
Hunter (/) in 1870, by Duke of Buccleuch v. Meki'opolitm Boa/rd 
of Works (g) in 1872, and by Caledonian R Go. v. Walker's 
Trustees (h). In the former of these cases the jury had awarded 
compensation "for damage caused by the noise of trains, smoko, and 
general nuisance.” Part of the land of the claimant had been 
actually taken, and it was sought to distinguish the case from 
Bra/nd’ 8 case , in which no land had boen taken, on that ground. 
The judgment, howevor, did not turn upon this distinction, inasmuch 
as the facts of the case showed that the claim was made whilo the 
line was yet unfinished, and no trains had yet passed along it, and 
also that no part of the claimant’s property had been injured by any- 
thing done on his land by the company. The claim was unani- 
mously held a bad one, and both Lord Eatherley and Lord Chelms- 
ford appear to have thrown considerable doubts on the decision of 
Crompton, J., in Re Stockport R Go. (i), that the taking by the 
company of the land of a claimant let him in "to prove all sorts of 
damage for which he could not otherwise recover ” (j). 

In Duke of Buccleuch v. Metropolitan Board of Works {k), tho 
claimant occupied a house and garden fronting the Thames os tenant 
to the Crown for the residue of a term of 99 years, and was entitled 
to an easement over a causeway (l) and jetty with steps by which 
they might be approached at any state of tho tide. The Thames 
Embankment, constructed by tho defendants under a spoeial act 
passed in 1862, and incorporating tho Lands Clauses Act, formed a 
public road between the garden of the claimant and the Thames, and 

(/) L. R., 2 So. App. 78. 187 ; reversing the judgment of tho ma* 

(g) L. 3i. , 5 H. L. 418. jority of tho Exchequer Chamber, L. R,, 

Ih) L. R. 7 App. Cos. 269, whero seo tho 6 Ex. 221 ; and restoring the unanimous 
previous enact, l o viewed, and reconciled by judgment of tho Court of Exchequer, L R, , 
Lord Solbome, C. 8 Ex. 806. 

m? 33 l. J., Q. B. 261, and p. 226, { l ) By the special act the word “lauds” 

an £ 0 _ included “casements,” so that it was im- 

(j) See per Bramwoll, B., in Bwxlmh material whether the soil of the caabemy 
V of) v. Metropolitan Bowrd of Works, belonged to the claimcnt or not L. R., 6 
3 Ex 828 H. L., at p. 469, per Lord Chelmsford. 

L. R.j 6 H. L. 418; 41 L. J., Ex. 


(, Duke 

L. R., 
(*) 
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shut out the claimant from direct access to the river. The umpire 
awarded more than 8,000?. compensation, and stated that he had 
awarded 5,0007. for depreciation in value of the house as a resi- 
dence. The House of Lords held that the property was injuriously 
affected within the meaning of the Lands Clauses Act, and the special 
act, and that the claimant was entitled to the whole sum awarded by 
the umpire. “The water-right,” observed Lord Cairns, was a pro- 
perty “belonging to the plaintiff.” 

The effect of the rule, that no compensation is ordinarily recover- 
able for damage caused by tho working, as distinct from the con- 
struction, of the railway (which was emphatically dissented from by 
Lord Cairns in Brand's case) is avoided by sect 39 of the Metro- 
politan (Inner Circle) Completion Act, 1874*, in the following 
terms : — 

t( Tho company shall make proper compensation to tho oAvners, lossuos, and 
occupiers of any such premises as in tho last preceding section mentioned, for 
any structural or other injury of tho like nature which may from the execution 
of the works of or in connexion with the said railway No. 1, or from tho working 
of such railway after construction, result to the samo, either by tho lessening of 
the amount of support which, such premises now receive from tho soil which must 
be removed in the execution of such works, or from tho vibratiou or oscillation 
caused by the working or otherwise of the said railway No. 1, such compensation 
in case of difference to be ascertained according to the provisions contained in 
the Lands Glauses Consolidation Act, 1845 : provided always, that the company 
shall not be liable under this section to make compensation for or in respect of 
any such structural or other injury as aforesaid, which shall not have occurred 
within three years next after the said railway shall have been completed and 
opened for traffic." 

The three rules, that the assessing tribunal may take into 
account prospective damages, that the Court may interfere on the 
ground of remoteness of damage taken into account, and that com- 
pensation mast he assessed once for all, may conveniently be ex- 
amined together. 

The rule that the assessing tribunal may take into account pro- 
spective damages (m) would seem to be derived from the principle 
that the claimant is considered as the plaintiff in an action of tres- 
pass (n). 

In a case where the claimant was a seedsman and market gardener, 
and by reason of the defendants taking his garden, where he sowed 
trial crops, became unable to warrant his seeds, which were in conse- 
quence depreciated in value, the Court held the damage to be too 
remote, “ though with some hesitation and difficulty” (o). 

(m) In Lee v. Milner, 2 M. & W. 824, (») See per Erie, 0. J., in Jiicket’s case , 

it was held contra, on the construction of 84 L. J., <2. B. 261, citing Jubb r. Hull 
a special act prior to the Lands Clauses Dock Co., 9 Q. B. 448. 

Act, which gave the claimant the peculiar (o) Clarke v. Wandsworth Board oj 
right to compensation for “future, tempo- Works, 17 L. T. 549. See also l Utley v. 
rary or perpetual continuance of any recur- Todmorclen Local Board of HealOk 44 
ring damages.” L. J., C. P. 19 ; 81 L. T. 446. 
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In Wt /•<•*« ctwfl (p ), the Court of Exchequer was of opinion that 
an arbitrator ought not to award compensation for future damage, on 
the ground that the claimant might proceed again for compensation 
under the 68th section of the Lands Clauses Act, " which was expr essly 
provided to meet such a case/* 

In a more recent case (q), Cockburn, 0. J., expressed a decided 
opinion against a second compensation for unforeseen damage, while 
Crompton and Mellor, JJ., hesitated to go so far, and limited the 
exclusion of a second compensation to damage which might have 
hoen foreseen at the time of the first inquiry. 

In a still more recent case (r), an agreement had provided that the 
purchase-money of the claimant's land should also be taken "in full 
compensation for all damage by severance to adjoining land, and also 
for injuriously affecting such lands.” It was held that the agreement 
covered structural injury to houses not taken by the company, and 
Bovill, C. J., after reviewing the cases, observed that "always in his 
experience at the bar these matters had been settled once for all. 1 ’ 

That the naked point, whether a second assessment can be had or 
not, has never been conclusively decided, may perhaps be accounted 
for by the circumstances — first, that companies usually provide for 
the difficulty beforehand by comprehensive agreements, and secondly, 
that it is so hard to say that the damage could not have been fore- 
seen. It is submitted that the point, when it ariseB for decision, can- 
not fail to be decided in favour of the companies, looking to the 
reasoning of Cockburn, C. J., in Graft v. L. &N. W. R. Go. (q), and of 
Bramwell, L. J., in Stone v. Mayor of Yeovil (?r), and to the following 
dictum of Lord Wensleydale, in Galedomm R. Go. v, Locfchcurt 

“ The price should be a full compensation once for all. Whoa paid, the com- 
pany have obtained a lawful right to construct their works ; and if they happen 
to injure one in the reasonable exercise of rights so purchased, they are irre- 
sponsible for suoh injury. Those rights are given for the»publio good, and if an 
extraordinary unforeseen damage occur, the suffering party must bear it, and is 
without remedy” (a). 

The right of the claimant is ordinarily to recover compensation in jjj*”* 01 
respect of the value of the premises to him, not in respect of their 
value when taken by the company. On this principle a landlord, 


(p) 9 Exoh. 395. 

(ff) Croft v. L- and N. W. R. Co 32 
L. J., Q. B. 120. 

(r) Todd v. Metropolitan 22. Co., 24 
L. T. 435. See also Lawrence v. Great 
Northern 22. Co., 16 Q. B. 643 ; Brine v. 
Gtreat Western 22. Co., 2 B. & S. 402; 
Lancashire and Yorlcehire 22. Co. v. Evans, 
15 Beav. 322 (a.d. 1851), in which latter 
case Bomilly, M. B. f held that a submis- 


sion to arbitration as to compensation did 
not preclude a landowner from proceeding 
to recover a further compensation for 
damages unforeseen at the time of the 
submission. 

(rr) L. E. 2 0. P. D. pp. Ill, 113. 

(s) 6 Jur., IT. S. 1314 (a.d, I860), not 
cited in Croft v. L. is N. JV. B. Co. (a.d. 
1864), or in Todd v. Metropolitan District 
22. Go. (a.d, 1871). 
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who was a brewer, was held entitled to the value of a restrictive 
covenant by his tenant to soli the landlord’s boor only (t). 

So, where property dovoted to spiritual uses is taken by a com- 
pany the amount of compensation is not the value of tho properly 
for secular purposes, inasmuch as, without a statute, it could never 
have been alienated to those purposes. This was held in St ebbing v. 
Metropolitan Board of Worts (it). There tho plaintiff was rector 
of three parishes in London, in the churchyards of which burials were 
prohibited. The defendants took the whole of ono and part of the 
other two churchyards, and used tho land so taken partly in forming 
a new street and partly for the erection of buildings. The rector con- 
tended that as the lands were divested of thoir ecclesiastical character 
the arbitrator was bound to ascertain the value of the lands as if 
they wore applicable to any purpose to which tbeir owner might 
apply them. The board contended that their act could confer no 
additional value on the lands in the hands of those from whom they 
were purchased. And tho Court gave judgment for tho board, 
Cockbum, C. J., observing that it could never have been intended 
that because a person has a freehold interest ho should be compen- 
sated in respect of that freehold interest without reference to the 
character of the land. 

But where there is a probability thftt land taken will be more 
valuable in future, contingent damages may be assessed in respect of 
such future value. Thus, where a company took lands on which 
cotton-mills would probably have been built, and the owner had othor 
land on which he had built a reservoir from which water might be 
supplied to such mills when built, it was held that an umpire rightly 
received evidence as to the profits which might have been derived 
from supplying the water to the mills (x). 

In Reg. v. Boulter (a%c), however, Fry and Bowen, L. JJ., laid down 
that compensation for prospective injury to result to property from a 
future exorcise of tho statutory powers could not be recovered, dis- 
tinguishing between future damage resulting from futuro injury for 
which compensation could not be recovered, and future damage 
resulting from past injury, for which it could. 


4. Compensation in respect of Mines. 

Special provisions are made in the Railways Clauses Act as to the 
compensation to be paid in respect of mines. 

(0 Bourne v. Mayor of Liverpool, 33 principle of assessment was laid down by 
L. J., Q. B. 16. Loid Truro, C., under a special act. 

(u) L. E., 6 Q. B. 87 ; 40 L. J., Q. B. (as) Ripley v. Great Nm'Biem 1L Co., 
1, distinguishing Eilcoat v. Archbishops of L R., 10 On. 436, affirming Jessel, M. R. 
Canterbury mi York , 10 0. B. 327 ; 19 (axe) L. K 20 Q. B. D, 132, C.A. and 
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Lhe company aro not entitled to w mines of coal, ironstone, slate, or 
teller minerals 1 (which terms include minerals got by open workings, 

Midi as common stone (y), clay (s), os well as those got by underground oi»y, && 
excavation (/»)» under lands purchased by them, except such part as shall 
bo necessary to be used in the construction of the works, unless the 
same shall have been expressly (eta) purchased (whether by agreement 
or compulsorily (b)), and such mines are deemed to be exceptod out of 
the conveyance : (Sect. 77 (fl).) If the owner, &c. of mines under the 
railway, or within the prescribed distance therefrom, be desirous of 
working them, he must give notice to the company, who may then mako 
compensation for the mines (the amount to be settled as in other cases 
of disputed compensation) ; and the mines cannot be worked : (Sect. 

78.) Under this section it is not necessary that the owner, &c., should 
be desirous of working the mines himself, and it is enough that he 
should bo bond fide desirous of working them either himself or by a 
lessee (d). If the company do not treat, the owner may work the mines 
in the manner particularly prescribed ; and any damage or obstruction 
to the railway or works, by improper working, must be made good by 
the party who works the mines : (Sect 79.) Airways, headways, gate- 
ways, or wator levels, may be made by the owners of mines, in the 
manner prescribed (sect 80) j and the owners of the land through 
which they are made are entitled to compensation : (Sects 81, 82.) 

The company are required, from time to time, to pay to the owner, 
lessee, or occupier of any mines, extending so as to lie on both sides 
of the railway, all such additional expenses (a) as shall be incurred by 
such owner by the severance of the lands over the mines, or by the con- 
tinuous working of the mines being interrupted or by the same being 
worked so as not to injure the railway, and for any minerals not pur- 
chased by the company, which cannot be obtained by reason of 
making and maintaining the railway; — any dispute touching the 
amount of loss to be settled by arbitration : (Sect. 81.). 

The company may, after notice, enter mines, and may uso all neces- 
sary means to discovor the distance from the railway to tho mines 
(sect. 83) ; and if they are refused admission to the mines, a poualty 


(y) See Midland R Go. v. Ohedcley, 
1. 4 Eq. 19. 

( 2 ) Lmemore v. Tiverton and North, 
Doom R Co., L. B., 22 CL D. 25 ; 51 
1. J., Oh. 570 ; 47 L. T. 151 ; 80 ¥. R. 
628—per Fiy, J. 

(a) Midland R Co. v. Samchnmd 
Brisk and Tile Co., L. R., 20 CL D. 
682 ; affirmed in Midlmd R. Co. v. Robin- 
son , infra. 

(act) This applies, even though the land 
may have been taken at a high price as 
building land, Metropolitan District E. Co. 
mdCotton's Trustees, Inn, 45L.T.108, 0.A. 

(5) Envngton 7 . Metropolitan DUtrhet 


R Co., L. R., 19 CL D. 559 } 61 L, J„ 
CL 305 j 48 L. T. 443 ; 30 W. R. 603., O. A. 

( 0 ) For construction of this section as 
incorporated in a Canal Extension Act, &eo 
Birmingham Canal Co, v. Carticright, 
L. R., 11 CL D. 421. 

Id) Midland R. Co. v. Robinson, L. R. 
37 Ch. D, 388— C, A., affirming judgment 
of Chitly, J. 

(a) Ab to what description of oxponsos 
and losses may ho recovered, seo Band v. 
Eingmte, 2 Railw. Cas, 27 ; IVMtchaim 
v. Wolverhampton and WaUall 11. Go., 
L. R., 5 Ex. 6} 39 L. J., Ex. 1. 
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4 - iItm - is incurred by the refusal : (Sect. 84.) If mines are worked contrary 
to the aforesaid provisions, the company may require tho owner to 
construct such works, and adopt such moans, as may make the railway 
Bafe ; and, in case of refusal, may themselves construct such works, 
and recover back the expenses thereof ; (Sect. 85.) 
toieMMaiSkeg I* a lessee has received compensation for ceasing to work, all right 
oTOer^ paay °f the lessor to work is gone. Tho effect of compensating tho lessee 
a. w. u. o>. v. is to make the company owners of tho mines in perpetuity. This 
was decided in Great Western li Go. v. Smith (/), in which the effect 
of the series of sections was carefully considered by the Court of 
Appeal In that case a lessee who had received compensation sur- 
rendered his lease before its expiration. The lossor sold the mines 
to the defendant, who recommenced working. The company obtained 
a perpetual injunction to restrain the working, hut without prejudice 
to the right of the lessor to obtain the compensation to which the 
court intimated that he was entitled under the (ith section of the 
Railways Clauses Act, and the decree of the Court of Appeal was, 
with a slight variation, confirmed by the House of Lords (fj). It had 
iiy statute. been previously held by the House of Lords, in Great Western R. Go. 
B'ermtt ^ v * v. Bennett (h), that the statute creates a sole and specific law for the 
regulation of the respective rights of the railway company and tho 
parties interested in the mines. A railway company, therefore, which 
has purchased lands beneath which mines lie, cannot claim the benefit 
of the right of an ordinary purchaser of the surface to subjacent and 
adjacent support. So long as the working be according to the cus- 
tom of the district, the mines may be worked both up to and under 
the railway. But the parties interested in the mines, if the company 
do not purchase, cannot pass over the railway ; that is a trespass 
restrainable by injunction ; and the remedy is to claim extra com- 
pensation for the expense caused by tunnelling (i). The minerals 
may be worked by open workings (k). 

The cases referred to in the note below have also been decided 
upon the rights of owners of mines and minerals and their lessees to 
receive compensation for loss of profit, &c., caused by the construc- 
tion of railways and canals (l). 


(/) L. E.,2 CL D. 235 ; 34 L. T. 307, 
reversing Hnill, Y.-C., L, R., 2 CL D, 
238 

(g) L. R., 8 App. Cas. 165. 

[h) L R., 2 H. L. 27 i 36 L J., Q. B. 
133 ; distinguishing Caledonian R. Co. v. 
Sprat, 2 Macq. 449, and Elliot v. North 
Eastern R. , 10 H. L. C. 333 ; 82 L. J., 
CL 402, as turning upon special acts prior 
to the Railways Clauses Act, 1845, and 
impliedly affirming Fletcher v. Great 
Western R. Go., 29 L. J., Ex. 253; 6 


H. & N. 689 ; 6 Jur., N. S. 961, in Excli. 
Chamb. 

(t) Midland II Co. v. Miles (No. 1), 
L. R., 30 Oh. I). 684 ; 55 L. J., Oh. 251 ; 
58 L. T. 881 ; 34 W. B. 136, per Pear- 
son, J. 


(*) Mvlland R. Co. v. Miles (No. 2), L. 
R., 33 CL D. 632; 55 L. J., CL 745 55 
L. T. 428 ; 85 W. R. 76, per Stirling, ,T. 

(Z) Caledonian R. Co. v. Lord Eelhave n, 
3 Macq. 56 ; Swindell v, Birmingham 
Comal Navigation Co., 29 L. J., C. P, 364 ; 
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It lias toon licit! (m) that a railway company having purchased 
land for the purposos of their railway, under the Lands Claases Act im>m ‘ i ’ hyactJOn - 
and the Railways Clausos Act, by a conveyance in the usual sta- it'estcrnii. &>. 
tillable form, in such cases is not entitlod to excludo the owners of 
the mines from working them without paying compensation, and 
such compensation having beon assessed regulaiiyunder the acts, the 
owners may recover the amount in an action. And Pollock, 0. B., 
said, — 

“ Tho construction of the clauses in the act is clear, that unless the mines and 
minerals are oxpressely purchased they shall ho doomed to he excepted out of 
tho conveyance. They were not so purchased : the conveyance iH in the form 
given by tho act, consequently the company liavo taken tho land as if the mines 
and minerals wore excepted. They belong, therefore, not to tho company, the 
owners of tho surface, hut to tho owners of the fond. Tho 78th section enacts, 
that the mines near the railway shall not ho workod if tho company are willing 
to purchase them. In that respect it puts all the world on the Bame footing, 
whether they iiro grantors or strangers. But if the company are unwilling to 
purchase them, then the owners may work them, which means, that if the com- 
pany desire to excludo the owners from working tho mines they can, by taking 
tho proper course, do so. If they do not, then they may go on workingthe mines 
without doing unnecessary damage.” 


Where a company purchased laud to form a railway, all minerals Future damage 
being reserved to the vendor, ami uo claim was then made by mm 1L v . an d 
for compensation in respect of future damage which might result, it ulby B ' Co * 
was held that when the works of an adjoining colliery belonging to 
the vendor approached the land on which the railway was made, the 
lessee of the colliery could not claim compensation ; as the extent of 
tho colliery was capable of beiug known at the lime of the purchase 
of tin* land, and tho claim ought then to have been brought for- 
ward l/Jk 

And in a case (<>) in which a colliery was mundated*with water in MHm-tann. 
consequence of a railway company having diverted the course of a B10n of faook. 
hrook.it was held that the owners of the colliery were entitled to jiuiiand u. co. 
compensation ; and that the damage having been partly done under 
the powers of an act of Parliament, and partly not, the proper 
remedy was by a mandamus to compel tlie company to assess com- 
pensation. 


I. ttjfi] N. W. 11. Co. v. AelmifiJ , 31 T* J., 
( It ; Nm if) Kish fi> H, Co. v. ( Viiis- 
Jftii’l, :12 L. J., Ch. : llerh r v. lot- 
tiiVfhiciii end (tronfht/ui It. 1*0,, 33 L. J., 
(\ P. 1»3. 

(//(} FirtrJur v. Creel WWirs R. I'o 
28 L J., Ex. 147 ; 29 L. J., Ex. 233 ; 


i 11. & N. 242 ; 5 II. & TS. 6S9, affirmed 
in C. IF. It. Co. v. Rcmutf, p. 240, ante. 
(/?) 11. v. Leeds and Selby R. Co., 3 A. 

6 E. 0b3. 

(o) R. v. North midland It. Co., 2 
Eailw. Cas. 1. See also Lister v. Liblcy, 

7 A. & E. 121. 
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4 - mm - The following caso (p ), in which a mine-owner recovered damages 
Disunetum^t against a railway company for not sufficiently keeping off water from 
jjj* his mine, illustrates the distinction between the right to compensation 
an,on * and the right of action. The facts sufficiently appear in the judg- 
k. v w 1 \1'co. nnd ment, delivered by Bramwell, B. : — 

“ Tho material foots of this case are as follows :--The plaintiffs ore ownerB and 
occupiers of a coal-mine : the surface soil as well as the coal below formorly be- 
longed to tlio same owner, hut a railway company (to whose rights and obliga- 
tions the defendants have succoodeil) took tho surfaco, under the powers of a 
special act of Parliament, for their railway, and constructed it thereon. The 
railway company (by which may be understood indifferontly tho original com- 
pany or tho defendants) cnl and romoved upwards of twenty feet in thickness 
of the surface over whore tho plaintiffs’ mino now is, to get the levol at which 
they laid their rails ; this surface soil was clay impervious to water ; by removing 
it a porous rock was reached ; tho soil was in like manner cut away by the rail- 
way company along tho length of tho line bo a district of country through which 
a brook flowed j lioro tho railway was on or above tho natural level of the 
ground ; it was carried over tho brook by a flat bridge ; the line of railway 
sloped downwards from the bridge to a part over tho plaintiffs’ mine ; the 
bridge was sufficient to lot the ordinary water of the brook pass, and even more, 
but was found an impediment to the passage of more in large floods ; the rail- 
way company was bound to make and maintain drains, tbe obligation being the 
same as in the Lands Clauses Consolidation Act. A flood happened in I860, 
and the result of tho combined arts of the ^company was, that water, part of 
which would have escaped but for tbe bridge, flowed down the railway, and the 
high ground between tho brook and tho surfaco over the mino being removed, 
it reached flint spot, and the high ground and protection of clay then being 
gone, and the drains beiug imperfect as after mentioned, it permeated into the 
mine ; so also did the water falling on the spot itself and the springs arising in 
the cutting. But it here becomes necessary to mention, that when the railway 
vv.is making, the minus were not worked under nor within forty yards of the 
railway ; tho railway was made with drains at tho side, sufficient to carry off the 
water which fell or came there without doing any mischief as matters thon stood ; 
when the plaintiffs’ workings came to forty yards from tho railway, they gave the 
defendants notice under tho local act, which may bo treated as substantially the 
sauio in its provisions as the Railways Clauses Consolidation Act. The defen- 
dants, however, did not purchase the mines. The plaintiffs accordingly worked 
on, and when their workings eamo under the railway, from no fault or negli- 
ycueo of theirs, but as a natural consequence of fair and lawful working, the 
railway sank and continued to do so from time to time. The defendants ro- 
] mired this by throwing material of a porous character on tho sunkon parts ; 
they did not, however, repair and puddle tho drains, which from tho sinking of 
the soil beuamo inellicient, and even had they boen efficient, they would not 
have carried off the flood water of August, 1800, For the damage sustained 
from the watir thus getting into the mines, this action was brought. It seems 
to us impossible to state these facts, without showing that tho plaintiffs have a 
claim on the defendants of some kind. Without any fault of theirs the natural 
condition of things li.ul been altered. The wator of tho brook, which flowed at 

(/i) JU i.utll /.. mul X //’. It. Co., afliuaed 31 L. J., Ex. 480; 1 H. k C. 
31 L. J., Ex. Til ; 7 H. & S. 423 ; 514. 
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a distance of ono-third of a mile from their mine, inaccessible to it by being 
separated from it by ground twenty-five foot high, has been diverted over it ; 
its natural covering and upper soil having been removed from it. From the 
last-mentioned circumstance, and the want of efficient drain*, tho rain which 
fell upon it and the springs which rise in the cuttings have got into it. These 
are the acts of a railway company alone. It is said that the pkintiffe have 
brought about the mischief by working thoir mines, but they have a right to 
work them as they did. They lose no right by doing so. It could not bo con- 
tended, that had the defendants thought lit to agree to purchase, they could 
have done so at a nominal price, on tho plea that if the plaintiffs worked them 
they would bo worthless, as they would be drowned. YVe do not say that tlio 
defendants wore bound to restore the surface ; they might havo diverted thoir 
lino and left hollows ovor the spot in question, hut they wore bound by their 
act to moko and maintain effectual drains. This reasoning applies to water 
other than at the time of tho flood. As to that, tho plaintiffs’ case is still 
clearor. Suppose, instoiwl of tho defendants’ railway passing through a cutting 
and over a brook, it had been a branch railway belonging to a private proprietor 
and joining tho defendants’ railway just before reaching tho plaintiffs’ mine, 
would not such a privato proprietor have been clearly liable to this action? and 
if so, why aro not tho defendants l As to the flood-water, they arc not sued 
merely as a railway company who havo taken tho surface of tho phtintiffs’ land, 
hilt as persons who, by their acts on lands at a distance, have clone this injury ; 
and it seems to us they would be liable for the damage by flood-water, if tho 
plaintiffs liacl continued owners of tho surface, and for some reason had thought 
fit to remove it to the depth the railway company has hero, for it would still be 
the acts of the defendants that soft tho water tlioro. But it was Buggostod, that 
if the plaintiffs had a claim, it was to be enforced under the compensation 
clauses. Wo think not. Tho plaintiffs aro not injuriously affected by the works 
of the railway company. Supposing tho company had possessed no statutory 
powers, they could not havo been restrained by injunction from oxecuting any 
of those works, nor could any action havo boon maintained against them simply 
for their construction. Tho railway company would have been entitlod to say 
these ore not injuries and never will be. By mcuiiB of puddling the surface and 
drainage, no water will ever reach you, nor need it oa appears. It is not, there- 
fore, the works intrinsically which injuriously aflbct the plaintiffs, but the 
defendants’ wrong conduct in relation to them in not making and maintaining 
outlets for the flood-water or damming it off tho plaintiffs’ laud,*or covering tho 
surfaco thereof with clay, and in not maintaining those drains which wore 
efficient to carry off tho rain which foil, and the spring water which arose 
there. Our judgment, thorofore, is for the plaintiffs in respect of both of these 
olaims.” 


5. Compensation in respect of Lands held on Lease. 5 

The right of tenants or lessees of lands, &c., to compensation for ]* & Art^ 
damage or injury to the lands in their occupation by tho construc- 
tion of railways (q), depends on tho Lands Clauses Consolidation 


(q) The tenant is entitled to compensa- /w/r, v. Birmingham , Wolverhampton mid 
tion before the company take possession. Stour Valley It. Co.. 3 Do G., M. & G. CSS. 
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Cmupr nvition 
to trn<uit> hum 
} car to yur. 


Act (/•), and the sixth and sixteenth sections- of the Railways Clauses 
Consolidation Act (s). The mode of assessing and recovering com- 
pensation is pointed out by sections 119 — 122 of the Lands Clauses 
Consolidation Act. 

By sect. 1 19, where part only of lands comprised in a lease is 
required by the company (as will usually be the case), the rent is to 
he apportioned between tho part so required and the residue, by 
agreement between the lessor and lessee on the one part, and the 
company on the other part, the apportionment to be settled by two 
justices in case of difference, and the covenants of the lease are to 
remain in force in respect of the part not taken. By sect. 120 the 
lessee is entitled to compensation for any damage resulting from the 
scvorance. 

By sect. 12 L — 

“ If any such Linds shall be in tho possession of any person having no 
greater interest therein than ns a tenant for a year or from year to year(/), 
and if such porson bo required to give up possession of any lands so occupied 
by him (v) bofuro tho expiration of his term or interest therein, he shall be 
entitled to compensation for the value of his unexpired term or interest in such 
lands and for any just allowance which ought to be made to him by an incoming 
tonant and for any loss or injury he may sustain, or if a part only of such lands 
bo required compensation for tho damage done to him in hiB tenancy by severing 
tho landb hold by him or otherwise injuriously affecting the same, and the 
amount of such compensation shall lie determined by two justices in case tho 
parties differ about the same (ir) ; and upon jlfcyment or tender of the amount 
of such compensation all such persons snail respectively deliver up to the pro- 
moters of the undertaking or to the person appointed by them to take possession 
thoroof any such lands in their possession required for the purposes of the 
special act.” 

By sect. 122, where compensation is claimed in respect of any 
unexpired term under any lease, the production of the lease may be 
required, and if it be not produced, or the best evidence of it, tho 
claimant is entitled to compensation as tenant from year to year. 

Under those provisions the company are bound to deal indepen- 
dently with the lessee and tho reversioner. The lessee has a right to 
say, “ Deal with me;” and so the reversioner has a right to say with 
respect to his interest, “ I have nothing to do with tho lease ; mine is 
a reversion expectant on the expiration of tho lease ” ( x ). 


(>■) a & 9 Viet. e. 18, Vol. II., “St.i- 

tlltl S,” S.C. 

(?) 8 A. 9 Vi. t. e. 20, vol. II. 

(0 These wmtK iuilu.h the inteiest in 
the 1.V-.1 \eo of <t trim. Jl if. ('mil 
Xorfh.tii ft. , L. 1!., 2 Q. H. l>. 
131 , hi L .! , if. i! 1 ; hut not .111 into- 
nst niMtnl by au agiouiient lor ,1 h w 
ami unti y of flu (iiiaiif. Sin t/nun v. 
Milm/mlitiiii It. (’ii., 1 li. & U. 3].!, 

(>/) Sot ioitn of notice, \ul. II., tit. 
bWm. Wlieie ,1 notice to lit at is nit ie]y 
"ivtn. tin tenant is not entitlul to the 


L J., M. C. 208 ; L. R., 1 Q. B. 529. A 
■v filial snh-leaso, for so long as, tho mesne 
lainllmd’s inteiest should fonliuue, or for 
a •'hoi tor to) m at tenant’s option, was held 
to 1 oiistitntf the sub-lessee nine than a 
ton mt fiom yem to year. In ic King, L. 
11, Iti Ilq 321. The piecaiiousncss of an 
Oft ujution only nlfeets tlie quantum of 
compensation. See Holt v. Gaslight and 
roh L. It., 7 Q. B. 728 ; 11 L. J., 
Q. 11. 331. 

(if) See post, Ch, vi., Seet. 1. 

(r) Ter Kimlei&ley, V.-C., in Brandon 

’• 1 “»» T r PI. qqq 



SECT. 5 .—LEASEHOLDS, 


245 


Neither the jury nor ah arbitrator have power to determine whether 
the tenant is entitled to the interest ho claims ; their function is 
merely to ascertain the value of the interest claimed. If too largo 
an interest is claimed the Court will settle the question when proceed- 
ings arc taken to recover the amount awarded (y). 

A right for directors of a company to use a board -room at certain 
times, and for a clerk to use a desk in an office for certain purposes, 
does not constitute a tenancy (z). 

In Rerf. v. Poulter, tenants, who wore printers and coloured 
paper merchants, held upon a lease for seventeen years, determinable 
at the end of the first threo years, at the option of tho tenants. 
The works of a company threatening obstruction of light, the tonants, 
having first determined their lease after offering an assignment to the 
company without success, were held by a Divisional Court entitled to 
compensation — under the heads of difference between rent of old and 
new premises, refitting new premises, costs of removal, costs of now 
lease, and damage to business— assessed on tho footing that they had 
lost fourteen years of enjoyment of the premises, although they had 
determined the lease by their own act (a ) ; but the court of appeal 
reversed this decision, and held (1) that the termination of the lease not 
being the natural result of the acts of the company, but a free exor- 
cise of will on the part of tho lessees, they could not recover com- 
pensation on that footing; and (2) (b) that the damages of the lessees 
would, from the date of the determination of the loaso,- arise from future 
injury only, so as not to be the proper subject of compensation (c). 

The compulsory purchase has been said to froo the lessee from 
all covenants. In one case Lord Romilly, M. R, decreed specific 
performance of a contract to purchase leasehold land held under a 
covenant not to assign without leave of the lessor, notwithstanding 
that such leave had not been obtained, tho necessity for the licence to 
assign being held to be superseded by the Lands Clauses Act (r/). 
Similarly, where leasehold lands wero held under a covenant by the 
lessor not to build or permit assigns to build upon a paddock flouting 
the demised land, and a railway company took the paddock and built 
a station upon it, tho Court of Queen’s Bench, in a considered judg- 


(y) Brandon v. Brandon, nbi supra, 
and ijco Er parti Cooper. 31 L. J., Glu 
373 ; fio<ig v. Midland Vo., 36 L. .T., 
Ch. 410, in wlm.li latter cawj the com- 
]iauy disputed a light of reuewal, nud 
tho tenant established it in the Uomt of 
Chancery, on the ground that the Lands 
Clauses Act contains no machinery for 
bottling such a question. 

(s) Municipal Freehold Land Co. v. 
Metropolitan anil District Jlailmys Joint 
Committee, 1 C. & E. 181, per Cave, J. 


(a) Rttf. v. Poulter, 1*6 L. J., (J. I!. 581 ; 
57 L T. 483 ; per Loid Coleuilge, 0. J., 
and Dcniuan, J. 

(ft) Per Fry and Bowen, L. .1 J. 

(c) ihg. v. Poulhr, L. 11. 20 <). It. D. 
3 32 ; 57 L. J., Q. B. 138 ; 36 W. 11. 117 ;(\A. 
The compensation had been assessed by the 
juiy In the alternative at t'3,000 or ClflO. 

(d) SiipjH r v. Toth nhu maud JlunipJuid 
Janet ion JL Co., L. Ji., 1 Kq. 312; 3<i 
L. J., Ch. 811 ; see Wadlmm v. Mariam, 
8 East 314. 


IV of1i.mil 
mom l>v ilnur- 
toita of cumjuuy. 


Quantum nf 
eumi't ic. it mu 
u)i. n li in .lu- 
ll nmne.l l.y 
ivinst .it 
tenant' , option 

.111*1 III H ]IU>« 
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6. Leasehohla. 


Comprantlon in 
respect of 
covenants. 


Publlc-liouse. 


Lowr not fltcd 
fioni (oietiaiitK 
by notice to 
tout. 


ment, held that the lessee could not recover from the lessor for 
breach of covenant, and that it made no difference whether the com- 
pany were compelled or only empowered to build the station on that 
particular spot (e). In giving judgment the Court observed : — 

“ The solution of the ease appears to be, that the plaintiff is one of a nume- 
rous class of persons injured, by the construction of a railway, for whom the 
Legislature has not provided compensation. This may be illustrated by refer- 
ence to the speoial damage olaimed in the declaration. It is there alleged that 
the amenity and comfort of the land demised have been diminished by reason 
of the prospect therefrom being interfered with, and by being overlooked by the 
windows of the station, with the appurtenances, including water-closets and 
urinals. These are heads of damage for which railway companies are not in 
ordinary circumstances hound to give compensation, but for which the defendant 
would be liable in an action on his covenant.” 

It is to be remarked upon this case, that the covenant was to do 
something not upon the land demised but upon other land. If the 
covenant had been to do something on the land demised, and the land 
demised had been taken or injuriously affected, the covenantee, 
whether lessor or lessee, could have recovered compensation from the 
company. It has been held, for instance, that the landlord of a public- 
house, whose tenant was bound by covenant to sell the landlord’s 
beer only, was entitled to compensation for being deprived of the 
benefit of the covenant by tbe public-house being taken (/). 

In H uni in fj v. Metropolitan, 11. Co. ((/), Lord Hatherley, C., 
compelled a company which had purchased a leasehold, and had been 
admitted by the lessee into possession, to take an assignment, and 
observed : — 

“ As tu the abstract principle, I have no doubt that u company purchasing a 
leasehold interest as this company has done, is bound to take an assignment 
and bound to cuter inio an ongagomont to indemnify the vendor against tho 
oovenauts of his lease. It would be agriovous injustice to tako property by 
force from a mall who v.iv-> unwilling to dihpos-o of it, and to leave him subject to 
a substantial rent of (iOO !. a year, and tu the other covenants and conditions of 
his lease.” 

But the lessee is not freed from all his covenants by the service 
upon him of a notice to It eat, and the* lessor may recover substantial 
damages in respect of broaches of a covenant for repair committed 
after tho notice to treat, hut before the assignment to the railway 
compauy. The proper measure of damages is the amount by which 
the reversion has become deteriorated at the date of the company 
taking possession (It). 

(id Buihy v. D* Cfcipmif, I,. R., 4 {g) L. R,, 7 Ch. 161, reversing Romilly, 

Q. 15. ISO ; 3S L. J., Q. B. 98. AL. R., ib. p. 15G ; 4J L J„ Ch. 371. 

(j) Hauntcv. Cmpuiatum tit Linnjiool, (ft) Mills v. East London, Ouardiuiis. 
33 L. J , q. B. 15. * L. R., S C. P. 79 ; 42 L. J., C. P. 46, 
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It has been held in one case, that the company must serve notice 
upon a new tenant coming in after notices served upon the owner 
without the knowledge of such new tenant (i). But an interest 
created by the owner after notice to treat has been served upon him 
is no subject of compensation (k). 

The terms of sect. 08 are indeed very general, and if that sec- 
tion stood alone it would include every cose iti which compensation 
could be claimed, including the case of a tenant at will or from year 
to year. But the application of it is restricted by the subsequent 
clauses, which make express provision for certain cases, and in those 
cases tlio mode of proceeding must he that which is pointed out by 
the section specially applicable. Whoro, therefore, a person has no 
greater interest in premises actually twfiiiml by the company than as 
tenant for a year or from year to year, he is (in the absence of any 
agreement to refer the matter to arbitration which would bo bind- 
ing ( l ) ) confined to the remedy given by sect. 121, viz., tlio determi- 
nation of two justices, and is not entitled to have his claim settled 
by arbitration under sect. 68 (m). Bui the case of a tenant from year 
to year, the possession of whose property is not wholly or partially 
required to be given up, but is merely ihjummdy effected by the 
execution of the works of a railway, is within the large words of the 
68th section, and not witliih the restrictive words of the 121st 
section (n). Such a person may therefore proceed to assess the 
compensation to which he is entitled under sect. 68. 

In cases, howover, within the limits of tho Metropolitan Railway 
Act, it was, to meet this difficulty, specially provided (a) that — 

“All claims for compensation made upon tlio company under tlio provisions 
of tlie acts relating to the Metropolitan Railway, or any of them, or any act 
incorporated therewith, shall, if tho person claiming to be entitled to compen- 
sation has no greater interest than as tenant for a year or from year to yoar, in 
the lands in respect of which tho compensation is claimed, ho determined in 
manner provided hy tho 121st section of the Lands Clauses Consolidation Act, 
1845.” 

There were similar provisions in acts passed in 1864 Q>), relating 
to the Metropolitan, the North Loudon, and the Groat Eastern 


(j) Carte t v. Great Eastern 11. Co., 0 
Jin*., N. S. 618 ; 8 L T. 197. 

(Jr) lie Man/kbone Improvement Ad, 

L. R, 12 Rip 3b9 : 40 L. J., CL 097 ; and 
we Varnochun v. Norv'hh anti Spaldiiuj 

M. Co., 20 Ueav. 160. 

(7) Collins t. Couth Ctajfordshiec U. 
Co., 7 Exoli. 5 ; It. v. Manchester, tiluj/LId 
di LimvlttbhuY It. Co., 4 E. & 13. 88. 

(m) It. v. Munch) ster, SlujfUhl find 
Lincolnshire 11. Vo., 4 E. Ac B, 88, where 
the schoolmaster of a freo grammar school 
was held within sect. 121. Kvapp v. 
London, Chatham anil Dover X. Co., 82 
L. J., Ex. 230. It 1ms been held, in lie- 


land, that a l.mdlonl has no lion upon his 
tenant's compensation money, if paid into 
L'uurt. & i parte Curt if, 10 L. T , O. S. 87. 
See ttlv) A'* pm tv Ktlloi, 12 Ir. Eq. U. 
308. And as to tho tenant’s costs, J hie- 
quin of Drotjlntla v. tin at Cmd/iein and 
JVedtm It. Co., 12 fi. Eq. It. 103. 

(n) X. v. Cherijf oj Multilists, 81 L. J., 
Q. 13. 201. 

(n) 21! k 27 Viet. o. el\v. s. 18. It will 
lx> observed that the suction is piospective, 
so that its provisions apply to extension 
aots passed utter 1864, 

( p) Sec thorn rot'erred to, post, Ch. VI., 
Sect. 1. 


How fir sect. 69 
applicable. 


Cases witUin 
limits of metro- 
politan railway 
acts. 
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Failures of com- 
pany to pruci eil 
on a six months, 
notice. 


Cases 'bel'oie the 
Linds Clauses 
Act. 


£e jMitt Tarim, 
Tciiani y legally 
duti limned, 


Jl r. Humpi/uid 
ihvletto. 


Railways. The special act sometimes contains a clause providing 
that the company before taking a tenement must give six months' 
notice to the person whose name is on tho rate-book as assessed to 
the poor-rate. A notice under such a clause hinds the company to 
proceed with the purchase of tho tenement within a reasonable time 
after the expiration of the six months, and a tenant taking new 
premises in consequence of the notice given, but having to continue 
to pay rent for the old ones by reason of the failure of the company 
to proceed, may recover substantial damages from the company (q). 
But a tenant continuing his business, will not be entitled to com- 
pensation in respect of a reduction of profits, consequential upon a 
demolition of the surrounding neighbourhood by the company, 
arising after the expiration of the notice (r). It seems that a tenant 
under such circumstances is entitled to compensation at the least for 
tho difference between the position of a tenant at sufferance and that 
of a tonant with a right to retain possession till a fixed period (s). 
Tho length of tho interest is calculated from the date of the 
notice ( t ). 

As there are comparatively few reported cases upon the construction 
of the sections of tho Lands Clauses Act as to lessees, it is now 
proposed to lay before tho reader some few cases which have arisen 
under other special acts of a similar fiatnre. Several cases arose 
upon tho construction of tho act incorporating the Hungerford 
Market Company. That act gave compensation to any tenant from 
year to year who might sustain injury “ in respect of any interest 
whatsoever, for goodwill, improvements, tenants' fixtures, or other- 
wise ; ” and it was held, that a tenant from year to year, whose 
tenancy had been put an end to by a legal notice to quit, was entitled 
to compensation, it appearing that she had been many years in pos- 
session under an assurance from her landlord that sho should hold 
the premises as long as she paid her rent. But where a tenancy was 
for one year, determinable at three months’ notice, ending with the 
year, with a stipulation against underletting, except with the lessor's 
leave, it. was held that no compensation was recoverable (a). 

And where a lessee for years, whose term had expired, obtained 
leave from the company to hold the premises until they were wanted, 
it was held that his undertenant from year to year was entitled to 
receive compensation, when lie quitted possession (x). 

( 7 ) Mon/tni v. Milrt>)whtiin II. Co., amf/ton It. Co., 10 A. & E. 3, as being 
L. K, 1 l’. I’. 97; L. J,, C. 1\ S7, decided <>u sjRvi.il lads. 

Kv. (’ll. (t) Tifvia v. Mui/or of London , L. R., 

(/) lloii. v. J'utifffi'in, L. I!,, i Q, B. IV. 1’. IS ; 11 L C. P. 6. 

15*11 ; I5S I.. J., M. l\ 19. (it) Rr parti Fitrlow, 2 B. & Ad. 311. 

(s) (Jut air J! \. Jhtt/iif tif Loiutoii, Ti. R., (x) It. v. Huntjt rfortl Market Co. (Ex 

5 l..\. 2Sl;.il»lj. .1, Ia. l!»:i. Ex. Ch., parte Mill), 4 B. & Ad. 592, 
distun'iusliiug liuf. v. London and Routh- 
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In another case (y) P. hold premises under an agreement for one 
year, and afterwards to quit on three months’ notice at any quarter- 
day. He was not to underlet or givo up possession to another, or 
make any alterations, without consent of his landlord, and was to 
leave for his landlord’s benefit all improvements or additions made 
during his occupation. Ho made certain improvements, and was 
afterwards ejocted upon duo notico to quit : it was held that he was 
not entitled to compensation for such improvements under the Hun- 
gerford Market Act. 

And, under the same statute, the assignee of a lessee for years was 
also held to bo entitled to compensation for the loss of his chance of a 
reuowal of the lease; but not for losses incurred in roapect of fixtures 
and improvements (?). 

In a caso (a) which arose under a spocial railway act, by which 
compensation was to bo paid for land, &c., taken for the purposes of 
the act, and also for damage, loss and inconvenience sustained by the 
owners or occupiers, “ such damage to bo settled separately from the 
value of the lands ; ” and the act also required tenants at will and 
lessees for yoars to givo up the possession on notico, hut gave such 
tenants and lessees compensation for the valuo of their uuexpired 
terms ; it was held that a lessee for seveu years, who received due 
notice to quit at the expiratfon of the lease, was not entitled to receive 
compensation for the loss of his chance of a renewal, although the 
leaso had been several times renewed by the owner, and the tenant 
had mado improvements on tho faith of a further renewal being made. 
And Lord Denman said, — 

“ It certainly rorpiiroa very comprehensive words to includo suoli an interest 
as this, if intorost it be. It is merely a hope of renewal on tho old terms, which, 
if there has boon an iinprovomont, wore not likely to bo granted where there 
would have been a competition. This is diiforont from the case of a sale, and 
also from the caso under the Huugorforrl Market Act (6), whore the words ante- 
cendent to ‘ goodwill ’ had exhausted tho legal interest,” 

In a caso under a special dock act, which provided that the jury 
summoned to award compensation for the loss of property taken 
by the company should deliver their verdict for the money to be paid 
for the purchase of the lauds required for the works, and for the 
money to bo paid for tho injury done to the lands of the party by the 
severance of such lands, and for the money to be paid by way of 
compensation for tho damage occasioued to such lands by the execu- 
tion of the works, whether for damage sustained before the injury or 

(y) Bo Palmer and Ilungcrford Market (a) R. r. IAvrrpool and Manchester R. 
Co., 9 A. & B. 463. Co., 1. A, & E. 650 ; 6 N. & M. 186. 

(s.) R. v. Ilungcrford Market Co. (Ex (b) Ex parte Barlow, 2 B. & Ad. 341, 
parte Gosling), 4 II. k Ad. 596. 


He ralmer and 
same Co. 


It. v. Ham Co. 
Lush of chance 
of renewal. 


U. v, I Uer)ml 
and HanchrJtr 
& .Co. 


Julib v. Hull 
Duik Co. 
Looking out for 
limit pi Hillses. 
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6 . Ltateholth. 


Ee parte Nadin. 

Tenant not en- 
titled to portion 
of compensation 
paid to landlord. 


Mmichtt v. (treat 
IVtJtinJl. i'i>. 


for future damage, either temporary or permanent ; it was held that 
it was competent for the juiy to award compensation for the damage 
“ which the party will sustain by reason of his having to give up his 
premises as a brewer, until he can obtain suitable premises in which 
to carry on his business ” (c). 

And it has been decided that a tenant from year to year, who has 
received a proper notice to quit, cannot claim any portion of the com- 
pensation paid to liis landlord. This was docided upon a petition 
under the Lands Glauses Consolidation Act and the Manchester 
Market Act (d). Under the latter, the Corporation of Manchester 
had taken a house and land, in the occupation of D., as yearly tenant, 
which were the property of N., as owner of the fee. In September, 

1846, N. gave D. notice to give up possession on tho expiration of 
six mouths, namely, at Lady-day, 1847. On the 23rd of March, 

1847, an agreement was ontored into by N. with the corporation for 
the purchase of the promises, free from incumbrances, for 3,000Z. 
D. did not give up possession of the house at tho expiration of the 
notice, and the corporation had paid the 3,900/. into the Bank, 
according to the provisions of the Lands Clauses Act. This petition 
was presented by N., praying that tho 3,900/. might be paid to him 
upon tho execution of a propor conveyance. 

D. contended that, as his tenancy was ’interrupted in consequence 
of the promises being required by the corporation, he was entitled to 
receive part of the compensation money. 

Tho petition was first heard before the Vice-Chancellor, who 
ordered that a sum of money should bo paid to D., on account of his 
claim to compensation, and for his fixtures, &c., together with his 
costs, and that tho residue of tho 3,900/. should be paid to N. ; but 
upon appeal Lord Gottouliam said, — 

“D. had not shown any right to remain in tho occupation of tho property 
after tho expiration of his tuuancy, which was determined by tho notico, and 
therefore he had not shown any ground for claiming compensation. Tho whole 
amount which had been paid into Court belonged to N., and tho order of tho 
Vico-Chaueullor must ho varied : and ho ordered that, upon tho execution of a 
conveyance to tho corporation, tho whole amount should be paid to N.” 

In a ett.se (<?) in which a railway company purchased a subsisting 
lease of certain lands, and then gave the reversioner in fee notice 
that a jury would he summoned to assess compensation to him for his 
interest in the lands ; and the reversioner who contended that the 
company hail im authority to take more than a portion of the lands, 
applied Ibr an injunction to restrain tho company from summoning a 
jmy : — the Vice-Chancellor refused tho injunction. 

(ci Jitlh v. Mull Dud' Co., 9 Q. 15. 448 ; (e) ilovehet v. (J, IV. II. Co., I Railw. 

11 Jnr. 15. Pas. flfi 7. 

(J) Er jkirt- Miuliii, 17 L. <1., Ch. 421. 
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CHAPTER YI. 

ON THE MODE OP ASSESSING COMPENSATION. 


riiin ptnc 

1. By Justices of the Peace . . . 251 3. By Arbitration 256 

2. By Surveyors 254 4. Bij u Jury . . . . . . . 272 


1. Compensation assessed by Justices of the Peace. *• ^ 

By sect. 22 of the Lands Clausos Consolidation Act, 1845, if no coi^nsation^ 
agreement he come to between the company and the owners of, or than mb. value, 
parties enabled to sell lands taken or required, or injuriously affected L- a A<it ' ’• 22 ‘ 
by the railway, as to the value of the lands, or the compensation to 
be made (a), and if the compensation claimed do not exceed 502., the 
same must bo settled by two justices ( h ). So, with respect to the 
construction of the railway and works, if any lands are taken or used 
or injuriously affected, the Railways Clauses Consolidation Act enacts, 
that if the sum in dispute does not exceed 502., the compensation is 
to he settled in like manner fy). By sect. 30 of the same act, if the Private md 
company enter upon any private road, and no agreement be made 
as to the amount of tho compensation which the owners and other 
persons interested in the road are to receive, the difference must be 
settled by two justices. And by sect. 43 two justices may also, in 
certain cases, fix the amount of rout to bo paid for the temporary use 
of lands. 


So, where lands required to bo taken by the company are in tho yearly tenant, 
possession of any person having no greater interest than as a tenant ct 181, 
for a year, or from year to year (d), and such person is required to 
deliver up the lands before the expiration of his term, two justices 
are authorized by the Lands Clauses Act (sect. 121) to assess tho 
amount of compensation (e). 

In both the last-mentioned cases, the jurisdiction of tho justices whe re imdb 
seems to attach, although the amount of compensation in dispute may 


(a) The picliminary steps to he taken 
have been nl mu I y considered, ante, Ch. 
IV.. s. 5 : “ The notice to treat." 

(&) See also sect. 68. 

(e) Seo 8 & 9 Viet. c. 20, ss. 6, 16, 44, 
post, Appendix, taken in connection with 
8 & 9 Viet. c. 18, s. 22, supra. 

(d) Tho schoolmaster of a free grammar- 
school who might he turned out hy two- 
thirds ol' the governors and tho bishop at 
three months' notice hav no greater inte ■ 


rest than this ; and must proceed boforo 
the justices, though he claim much moro 
than 507, compensation. R r. Manchester, 
Sheffield, and Lincolnshire It, Co., 4 E. k 
13. 88. A person producing a lease, void 
at law hut good in equity, was held not to 
bo a yearly tenant in Sweetman v. Metro- 
jpdUtan R (Jo., 1 llernni. A Mill. 543. 
Anil see now Judicature Act, 1873, s. 24. 

(e) Their order need not be in writing. 
11. v. Cootnbc, 32 L. J., M. C. 67. 
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1. Jly Justices of 
the l'i ace. 


Where “injuri- 
ously affected," 


In oases within 
tlic Metropolis. 


* Pose 247. 


Atcreement to 
itffer claim 
within sect. 121. 


Appi >it ionium t 
ut louts. 

Copylu tills. 

Belli •Cllitl/l‘.i, 


LodseliuliK 


Value of lauds 
omit tul to lie 

iJUloluUeil. 


exceed 50 1. Where, therefore, lands in the possession of a person 
having no greater interest than as tenant for a year, or from year to 
year, are taken by a railway company, the tenant must proceed to 
obtain compensation before justices and cannot proceed under sect. 
<*(/)■ 

It has, however, been held that where possession of the lands is not 
required by tho company, a tenant from year to year, who is “ in- 
juriously affected ” cannot proceed under sect. 121, but must proceed 
under sect. 68 (g). To obviate the inconvenience and expense 
attendant upon such proceedings in the case of tenants from year to 
year of small houses in the neighbourhood of London, the Metropo- 
litan It. Co. procured the insertion in their act of 1863, of the clause 
to which we have already adverted/ and which was incorporated 
in their acts of 18G4 ( h ) ; under which all claims for compensation, 
under the act relating to the Metropolitan Railway by persons who 
have no greater interest than as tenant for a year, or from year to 
year, miutt be made in manner provided by sect. 121. And there are 
similar provisions in many other Railway Acts passed in 1864 (i). 
If, in a case under sect. 1 21, the company agree to refer a claim to 
arbitration, and join in appointing an arbitrator, they cannot after- 
wards object that the claimant ought to have proceeded bofore justices 
under sect. 121 (&). 

Two justices are also empowered to apportion the amount of rents 
payable in respect of copyhold lauds, when only part of the lands are 
taken : (8 & 9 Viet. c. 18, s. 98.) And they may, under the like cir- 
cumstances, apportion the amount of rent-charges, &c.: (Sect. 11 6.) 

So, if lands arc comprised in a leaso for years unoxpired, and a 
part only of such lands are required, the rent of the remaining por- 
tion is to t>e apportioned by agreement, or by two justices ; and tho 
lessee is liable only for the rent apportioned (/) : (Sect. 119.) Two 
justices are nlw> empowered to assess compensation under 50£. for 
lauds omitted to bo purchased by mistake : (Sects. 1 24, 125, 12G.) 


(/) R. v. Munch dcr, Sh'jtield a ml Lin - 
Cut n shin II. Co., lihi supra ; Kmtjip v. 
Lmi i hot. ChtiHiiuii mu/ hull r Ji. Co., 32 
L J., Kx. 236 ; 2 II. A. U. 212. 

(</) Soilin'^ v. Jldnipolitan E. Co., 31 
L. J., i}. Ji. 261. 

(h) 27 K 28 Viet. c. ccxci., a. 13; c. 

CITXV., S. 1 t. 

u) Km* Tin? Ninth Luuilon Railway 
(Ailditiun.il l’uwirty) Ad, lbrti, 27 A 2b 
Viet. e. ri xlvi., s. 23, us to claims under 
iliut act, or imy acts relating to that com- 
pany which have imoipmatiil The Land* 
uud Hailway Clauses. Acts, 1815. nr eitlnr 
of tht m; The (Jrc.it Eastern Railway 
(Metropolitan Station. ami Railways) Act, 
lbfli, 27 A 2d Viet. c. occxiii., s. 3, The 


MptiojKiIitan District Railways Act, 1864, 
27 k 28 Viet. r. eccsxii., s. b2. Whole u 
special ait, iueoipoiating sect. 121 of The 
Laud* (.'lan-cs Act, provided, that six 
mouths’ noth e must he given liy u enm- 
pauy of their intcutiou to take, it was held 
that the tenant's iuteiest was to he ealcu- 
lutid t loin the date of the notice, and that 
lit* was entitled to u juiy. Ti/sua v. Mai/or 
of London, L. 1!., 7 V. I*. 18 ; 41 L. J., 
I’, r. 6. 

{!') t'dllinsv. South Stuffonhliire JI. Co., 
7 1'ixeli. 5 ; R. v. Munch i dir, dr. It. Co., 
ubi supra, u. (d). 

[h As to speeilie peiforntaueo of au 
agreement ior apportionment, see Willums 
v. Mast London It. Co., 21 L. T. 624. 
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In order to give tho justices jurisdiction, they must bo acting jus- 
tices for the county or city, &c., whore tho matter requiring their 
cognizance arises, and not be vnterest&l (m) in the matter ; and if the 
question arises in respect of lands situate not wholly in any one county 
or city, &c., justices for the county or city, &c., where any part of the 
lands are situate may act; and, in all cases, the two justices must be 
assembled and acting together (n ) : (Sect. 3.) 

The following is the mode of proceeding directed by the Lands 
Clauses Act, s. 24, in all eases of disputed compensation authorized 
to be settled by two justices : — 

It shall be lawful for any justice, upon tho application of either party, with 
respect to any question of disputed compensation by this or the special act, or 
any act incorporated therewith, authorized to he settled by two justices (oj, to 
BUinmon tho other party to appear before two justices, at a time and place to 
ho named in the summons, and upon tho appearance of such parties, or in the 
ahsonce of any of them, upon proof of due service of tho summons, it shall be 
lawful fur suuh justices to hoar and determine such question, and fur that pur- 
pose to examine such parlies, or any of them, and their witnesses, upon oath, 
and tho costs of every such inquiry shall be in the discretion of such justices, 
and they shall settle the amount thereof. 

It is conceived, that tho justices cannot, any more than a jury, or 
an arbitrator, inquire into tlio claimant’s rigid to compensation; they 
are merely to award the amount, and leave the question of right to be 
decided when proceedings are taken to enforce their award (p). 

The justices, in estimating the purchase-money or compensation, 
are required to regard, not only the value of the land to be purchased, 
but also the damage, if any, which may be sustained by reason of 
the severing of the lands taken from other lands of the owner (rf ) : 
(Sect. G3.) And where the time for executing the works has been 
extended by the Board of Trade, they must also take into considera- 
tion any additional damage caused by such extension of time (>•). 


(jji) A justice who is a shareholder can- 
not act. IL v. ffdinmmul, 9 L. T. 423. 
Any diiect pecuniary interest, however 
small, in tlio subject-matter of inquiry, 
disqualifies a justice from acting judicially, 
but tho more possibility of bias in favour 
of one party will not avoid the justice’s 
derision, if. v. Hand, 35 L. .T., 11. 0. 
157 ; 7 13. k S. 297 ; L. R., 1 Q. 15. 230 ; 
and see Jl. v. Manchester, Sheffield mid 
Lincolnshire 11. On., 36 L. J., Q. 15. 171 ; 
It. v. Meyers, 3i L. T. 247. The objection 
on tlio score oi interest may be irairnl, as 
by pailies knowingly submitting them- 
selves to the jurisdiction of an interested 
justice. Wiueeficld Lunil Board of Health 
v. Wed Ruling and (Jrimsby 11. (Jo , 35 
L. J., 11. C. 09 j 6 15. & S. 791 ; L. li., 1 
(j. n. 84. 

(n) See also 8 & 9 Viet. e. 20, s. 3. 

(o) It will be observed that this section 


applies only to quostioii!* of disputed eom - 
pensadon, whereas the corresponding action 
of tho Railways Clauses Act, 8 A 9 Viet, 
c. 20, s. 142, applies to “ any question of 
compensation, expenses, charges, damages 
ur other matter.’' Homo of tho cases above 
enumerated, over which justices have juris- 
diction — for instance, those relating to tho 
apportionment of rents, —do not seem to 
bu casus of disputed compensation, within 
tlio moaning of section 21 of the Lands 
Clausus Act. 

{p) See Uh. V,, Scot. 2, “ General Rules 
as to Compensation.” 

(j j) Rut it seems sufficient, unless other- 
wise required by the parties, to assess one 
entire sum. See Bradshaw's Arbitration, 
12 Q. 15. 562 j 17 I* J., Q. B. 362. 

(r) 26 & 27 Viet. c. 92, s. 20, post, 
voL II. 


Qualifications of 
jut. tiers. 


Procedure 'before 
justices. 


Amount only to 
1)u daculcd. 


Damage by 
severance or 
extension of 
time. 
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Older may be 
quashed if made 
Ylthont juris- 
diction. 
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6 months under 
11 & 12 Viet. 

C. 43. 

Reg. y. Edwards. 


Difibrracn as to 
accommodation 
works, be. 


Removal of tree. 


2. By Snrvtywt. 


Absence of party 
entitled. 


The proper mode of enforcing payment of money awarded by jus- 
tices for compensation under the above powers, is by obtaining an 
order from the justices for the payment of the money which may be 
enforced by a distress (s). The decision of the justices is conclusive, 
provided the matter determined be within their jurisdiction. But 
although the certiorari is taken away (t), an order may bo brought 
up to be quashed if the justices had no jurisdiction to make it {u). 

It was decided by the Court of Appeal (x) that sect. 1 1 of the statute 
II & 12 Viet. c. 43 (i/), whereby a complaint before justices must be 
made within six months (unless some other time shall have been 
specially limited) from the time when the matter for such complaint 
arose, does not apply to orders made by justices for the payment of 
compensation under the Consolidation Acts. 

Two justices arc also authorized to determine differences as to the 
kind or number of accommodation works, and the repairing thereof ( 0 ), 
and as to deviations (a) 5 also to hear objections to the taking of 
lands (&), and to appoint surveyors in certain cases (c) ; but their 
powers in these and similar matters do not properly belong to the 
subject-matter now under consideration. 

The Regulation of Railways Act, 1868 (d), also gives power to two 
justices to award compensation to the owner of any tree standing 
near a railway, which such justices may tinier to be removed. 


2 . Compensation assessed by Surveyors. 

Compensation may be assessed by surveyors in the following cases : 
— In the case of a purchase from a party under disability (sect. 9), in 
which case if such party be represented by trustees, the trustees may 
not appoint ono of themselves to act as surveyor, otherwise the sale 
will he invalid#^). If a party, who has received due notice, fails to 
appear at the inquiry held before the jury ; or, if by reason of absence 


(,*) Soo 8 & D Viet c. 20, ss. 8—16, 41, 
and 140, vol. II. 

(0 & & 9 Viet. c. 18, s. 145 ; 8 & 9 Viet, 
c. 20, b. 156, vol. 2. 

(w) See Reg. r. Chcltaihn/ii Comms- 
sionin, l Q, B. 467 (Court interested) ; 
Rjg. v. Hose, 21 L. J., M. C. 130 (Juris- 
diction exceeded). As to procedure ip- 
muring notice to justices and limiting the 
unip for application to iwtlun six months 
from date of the order sought to bp im- 
pugned, soo Crown Office I’ulos, 1886, 
Gutty’s Statutes Continuation for 18S6, 
ti, 17 nnd notes thereto. 

(a) L. R., 13 Q. B. D. 586 ; 53 L. J., 
M. O. 149 ; 61 L. T. 586-C. A. ; over- 


ruling Rr Edmvndson, 17 Q. B. 67, which 
case had hem disapproved but distin- 
guished in Reg. v. Hammy, 44 L. J., M. O. 
97 ; 31 L. T. 702, a case in which land 
had been taken. 

(y) The Summary Jurisdiction Act, 
1818, commonly called Jervis’s Act 
(ij 8 & 9 Viet. c. 20, ss. 62, 69, vol. II. 
\t() lb. s. 31, vol. It. 

(b) lb. s. 36, vol. II. 

(e) 8 & 9 Viet. c. 18, b. 9 : ib. s. 85, 
vol. II. 

(d) 31 & 82 Viet. c. 119, s. 24, vol. II. 

(e) liters v. Lewes a ad East ffrinstead 
11. Co., L. R., 16 Ch. D. 603. 
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from the kingdom, he he prevented from treating, or if any party 
cannot, after diligent inquiry, be found (sect. 58), then two justices 
are required to nominate an able practical stirveyor to determine the 
purchase-money or compensation to be paid for any lands to be pur- 
chased or taken by the company, and the compensation for any per- 
manent injury to such lands; and .such surveyor is directed to annex 
to his valuation a declaration in writing of the correctness thereof ( /) 

(Sect. 59.) Every surveyor is required to make a declaration that 
he will act faithfully and honestly : (Sect. 60.) The nomination and 
declaration must be annexed to the valuation and preserved there- 
with by tho company, and be open to inspection : (Sect. (51.) And 
all tho expenses incident to every such valuation must be borne by 
the company : (Sect. b“2.) In all cases where the compensation has 
been thus ascertained by a surveyor, by reason that the party could 
not bo found, or was absent from the kingdom, such party, if dissatis- 
fied, may, before lie shall have applied to the Chancery DivUion of 
the High Court for tho money deposited in the Bank, require tho 
question of compensation to be submitted to arbitration, as in other 
cases of disputed compensation : (Sects. G4, G5.) If a further sum ho 
awarded, the company are required to pay, or deposit the same, and 
provisions are made as to the costs incident to the arbitration : (Sects. 

6fi, G7.) And we have soen4hat whore lands are purchased or taken Pmt) under 
from parties under disability to convoy, &c., the compensation (except dl “ blbty ‘ 
where it lias been assessed by a jury, or by arbitration, or by the 
valuation of a surveyor appointed by two justices) must be assessed 
by two able practical surveyors, to be appointed as directed by the 
act (cj). 

Surveyors, in estimating the compensation, are required to observe Damage by 

. i . , , , . MyeiancB. 

the rule already referred to with regard to tho damages sustained 
by the severance of the lands taken, from other lands of the owner : 

(Sect. 63.) % 

And, when common or waste lands are taken for the purposes of common knd«. 
a railway act, the commoners are required to appoint a committee to 
negotiate with the company (h) ; but if no such committee be 
appointed, then two justices are required to appoint a surveyor, who 
is thereupon authorized to determine the amount of compensation 
which the commoners are entitled to receive for the extinction of 
their commonable rights : (Sect. 106.) 

Under sect. 85 of the Lands Clauses Consolidation Act, a surveyor 
may also be appointed, in certain casos, to make a valuation of lands ; 

(/) 11 doohiiotsemtobonecesiaiytlidt (fit) Ante, p, 103. Sec 8 is D Viet. e. 18, 
the appointment (should contain a cleeciip- a 0, vol. II. 

lion ot the lands. Poyruier v. h'reat North ■ (A) 8eu 8 k 9 Viet. o. 1 3, t>. 90, and fol- 

em 11. Co., 5 Rdihv. Udt,. SJilO ; seo the lowiug section*, vol. II. 
form, tit. Form. 
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2 . ity simrynT s. j Ju ^ ag is merely preliminary to the entry on the lands, it is 
unnecessary to refer further to this subject in this place. 


3 . By Arbitration 


8. By Arbitration. 


The provisions whereby parties are enabled to refer their claims 
ctaw^intho for compensation, in respect of injuries dono to lands, to arbitration, 
Act. 8 are contained in a few sections of the Lands Clauses Consolidation 


If iwaril l>p nut 
minis in three 
months, tlm 
caw must go 
to a jury. 

Sect. 23. 


Mode of apjMiint. 
ini; arbitrators. 
Sect. 23. 


Act, which we now proceed to transcribe with little abbreviation. 

We have already shown that, by sect. 23, any party claiming com- 
pensation, whose claim exceeds 50Z., has the option to have the same 
settled by arbitration, provided he signifies his desire to the company 
in duo time (/). Sect. 23 concludes thus : — “ but unless the party 
claiming compensation shall as aforesaid signify his desire to have 
the question of such compensation settled by abitratiou, or if, when 
the matter shall have boon inferred to arbitration, the arbitrators or 
their umpire shall for three months (/,*) have failed to make their or 
his award, or if no final award shall be made, the question of such 
compensation shall bo settled by the verdict of a jury, as hereinafter 
provided ” {l). 

Ey sect. 25 — c 

“When any question of disputed compensation by this or the special act, or 
any act incorporated therewith, authorized or required to bo sottled by arbitra- 
tion, sliull have arisen, then, unless both parties shall concur in the appointment 
of a single arbitrator, each party, on the request of the other party, shall nomi- 
nate and appoint an arbitrator (w), to whom such dispute shall be referred ; and 
every appointment of an arbitrator shall be mado on the part of the promoters 
of the undertaking (a), under the hands of tho promoters or any two of them, 
or of thoir secretary or clerk («), and on the part of any other party under tho 


(0 See ante, p. 181. This applies to 
chums under sect. 08. Emm v. La am- 
sitin' ami Yorkshire 11. Co., 22 L J., <). Jl. 
204 ; 1 K. fc U. 751. 

(k) That is, as regards tin* umpire, Ihiee 
months irom the date ut his appointment, 
Hud not from the time when the awarding 
power of the arbitrators emm-s to nu end. 
J'ttlfru and Maijor of Lfnr/mol, In rt , 31 

t. -I., <). II. 28a ; 4« L. T. 3M. 

(0 This is merely a pom / given for the 
advantage of the paities, enabling either 
parly to obtain a settlement of the com- 
pensation by a jury, Lu ease of iiupioper 
delay in tin* arbitration, which the paities 
may renounce, and enlarge the time be- 
j'ouil three months, by lonsint. Cult- 
(Ionian 11. Co, v. Iso lit art, 1 llaeq. 811 ; 
Ptihnrr v, Mtr»in>lthin Jl, Co., 31 L. J., 
Q. JJ. 251b 

(;n) If i itlier party objects to the arbi- 
trator appointed by the other side, on the 
ground that ho is not an impartial person, 
it is not sullicieul to protest against the 


propriety of tho appointment, but it seoms 
that it is tho duty of the objecting party 
to retire flora tire arbitration. Thus, where 
tile objection was, that a railway company 
bad appointed as their arbitrator a sur- 
veyor who Lad been employed by them in 
the Hist instance, to negotiate for tho pur- 
chase ot tiiu land, the vuhie of which was 
in dispute, Knight llruee, V.-C., said— 
that the surveyor ought not to havo been 
selected, lint that tiro claimants hail waived 
the objection, by going on with tho arbi- 
tration, although uuder protest. In re 
Elliott, 2 !)e G. & Sm. 17. 

(o) by tho corresponding clause in the 
Bui l way I Clauses Act, 8 at 0 Viet. c. 20, 
s. 121!, the appointment of an arbitrator 
on the part ot tire company may be mado 
“under tho hand of the secretary or any 
two of the directors oi the company.” 

(o) Where a claimant agrees with a 
railway company to refer a question of 
compensation, and the agreement is signed 
on behalf of the company by their score- 
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hand of such party, or if such party ho a corporation aggregate, under the common 
seal of such corporation ; and such appointment shall hi delivered to f:o arbi- 
trator, • and shall ho deemed a submission to arbitration on tho part of the party 
by whom iho bjiiiu* hIuiII bo Hindu; anil after any such appointment sliall have 
boon made, neither party shall havu power to revoke the same without tho con- 
aunt of the other, nor .shall the death or cither party opt rote as a revocation ; 
and if for tho space of fourteen days after tiny such dispute sliall have arisen, 
and after a request in writing, in wliich shall be stated the matter so required 
to be referred to arbitration, shall have been served by the one party on the 
other party, to appoint an arbitrator, such last-mentioned party fail to appoint 
such arbitrator, then upon such failure tho party making tho request, and 
having himself appointed an arbitrator, may appoint such arbitrator to act on 
behalf of both paitius, and such arbitrator may proceed to bear and determine 
tho muttm which u\uM)>o iu dispute (a), and in such case the award or deter- 
mination of such single arbitrator sliall lie final." 


Where the amount claimed for compensation is not paid or ngroed 
to be paid within tweiity-nue days, as provided by sect. 6<S, it is the 
duty of the claimant, before nominating an arbitrator on his behalf, 
to attempt to procure the appointment of a single aibilrntor (ij). 

Although the claimant may have no title to compensation, his pro- 
ceedings to arbitration cannot bo restrained by injunction (r), and 
his want of title cannot he set up by a company till he brings ail 
action upou an award in his favour, or till the award is brought up 
on certiorari ; nor will an injunction be granted to restrain a persun 
from using tho name of a claimant without authority («) ; but an 
arbitrator may bo restrainciUon the ground of corruption (/) or mis- 
conduct, such as haviug become indebted to one party without the 
knowledge of the other (it). 

It will he observed that sect. 23 requires that each party, on the 
request of the other party, shall “nominate and appoint” an arbi- 
trator. It is, therefore, important to ascertain what is a valid nomi- 
nation and appointment of an arbitrator, within the meaning of 
this and other sections in tho Act. It seems that no such nomi- 
nation and appointment can be said to bo made until the appoint- 
ment is actually made and delivered to the arbitrator ^>), and notice 
of such nomination and appointment given to the other side. 

And there should be, not only an actual appointment and a notifi- 
cation of such appointment to the other side, but the notice of tho 


Inry, it ennnot bo objreted that Hit* sigiu- 
tmv of tliu secretary does not bind the 
company ; because s. 25, wliich authorizes 
the company to refer by a submission signed 
by the secretary, applies to all coses of 
arbitration, whether compulsory or other- 
wise. Collins v. South Staffortf shire It. 
Co., 21 L. .T., Ex. 2t7 ; 7 Excli. 5. 

{p) The ^arbitrator cau award nothing 
but money, and not rights of way or 
approaches. Jie Ware, !l Exeh. 393 ; lte 
Ryles, 11 Excli. 4lii : He Duke of Jii aufort, 
29 L. .1., 0. 1 J . 241. 

(f/) Yules v. Mayor of Blue Idea m, 29 
L. J., Ex. 417. 

II.— A OL. I. 


(r) North Laotian Jl. do. v. it. N. R. 
Co., L. LI., 11 <1. II. D. 3U-0. A. ; Lon- 
don and RlnrkintU R. Co. v. Cross, L. R, 
ill 111. 1). 351 ; 55 L J., Ch. 313; 51 
L. T. 309 ; 3 1 W. K. 201— A., reversing 
Cliitty, .1. 

(») London and JSluckwall Jl, Co. v. 
Cross, supra, 

(t) Malmesbury Jl. Co. v. Rudd, L. R, 2 
('h. 1). 113. 

(u) Jhddom v. Jhddoir, L. I!. 9 Ch. I). 
89 ; approved, with Rudd's ease, by Brett, 
1*1., in the North Loiuloa cube, supra. 

(n) Supra, uoto ((/). 

S 


Y«fi . v Wit / e 

uj Ifa 1 1 h u il. 


Ti iiWibiue, 
iMiiimt In- li- 
st i .mu'll l>) 
miiuutuiu, 
fur 110 title til 
emiij.iciivitinii. 


MN •■iiulni l of 
ttllHtlatill . 


VVlint Is a valul 
Tumuiidtinu aiul 
a;>i>uiiitini'iit 


Xotiea of ap- 

]HllUtllll)Ut. 



258 


CHAP. VI.— MODE OF ASSESSING COMPENSATION. 


3. Il'iAihitniHou 


Vacancy of 
aiMtlalnr t.> 

In* supplied. 

li. t‘. Act, h. Srt. 


Apiiuliitment 
nt umj m i 1 . 
Hwl. 37. 


Baud of T wile 
tlllippmut .in 
niuiiln*. 

Sect. US. 


appointment must bo express in its terms. Thus, where the notice 
sent by a claimant to a railway company was, “ Take notice, that it 
is mi/ intention to nominate and appoint S. M. as my arbitrator,*’ it 
was hold to bo insufficient, although the claimant proceeded to say in 
the notice, that if tho company failed to nominate an arbitrator, “ I, 
the said T. B. (the claimant), will appoint the said S. M,. to act on 
behalf of both parties ” (w). 

Before an arbitrator can act on behalf of both parties upon the 
appointment of the claimant, it seems that there must be two appoint- 
ments. The claimant should appoint an arbitrator on his behalf, and 
then, after notification of such appointment and request in writing, if 
the other party fails for the space of fourteen days to appoint an arbi- 
trator on his behalf, tho claimant may appoint one to act for both. 
The ground for requiring an actual appointment of an arbitrator by 
the claimant is, that the other party may consider whether he will 
acquiesce in that appointment (v). 

The statute then enacts, that if, before the matters referred be 
determined, any arbitrator die or become incapable, the party by 
whom he was appointed may nominate some other person in his place, 
and if for seven days after notice in writing from the other party for 
that purpose, ho fail to do so, tho remaining or other arbitrator may 
proceed <\n park : (8 & 1) Viet. c. 18, s. 2 G.) 

Whore more than one arbitrator is appointed, the arbitrators must 
nominate an umpire (,/•), and if the umpire die, or become incapable 
to iict, they must forthwith, after such death or incapacity, appoint 
another umpire in his place. Tho decision of every umpire is final : 
(Sect. 27.) 

If the arbitrators refuse, or for seven days after request of either 
party to the arbitration neglect to appoint an umpire, the Board 
of Trade (y), “ shall, on tho application of either party to such 
arbitration, appoint an umpire.” The decision of such umpire is 
final : (Sect. 28.) 


(<»•) lintilhy v. L. thnl X. TP. It. Co., 20 
L. J., K\. 0 ; 3 Exeh. 7(50 ; 1 L, M. .V P. 
f»!>7. 

(r) G Evil. 778, 

(0 Thu umpire should ho a perfectly 
disiuti rested poison. Whore tho urlntr.i* 
tins appointed as umpire a surveyor who 
kid Win employed professionally hy a 
railway company, in which he was also a 
shaidioldi r, win iso interests were inti- 
lu itdy connected with tin* company dis- 
puting the uiuipcusation, wliiili was the 
Mihjeit of the i del cm e, Knight Buiee, 
.said — “I uiu not eleir that lie 
ought to li.ive been appointed un iimpiio, 
in point of deliiaey. 1 should, however, 
be going too lai to set aside the awaul on 


this ground. There nro some things iu 
this e.iso which it would have boon lietter 
had tlwy been othcnvisc, hut I think that 
there are no judicial grounds on which to 
sot aside the award. It is saved very nar- 
rowly, in my judgment.” Jk Elliott , 2 
])e (1. & S. 17 ; 12 Jnr. 445. 

(ft) The appointment of an umpire under 
this scetion, “ if purporting to be signed 
by home six retary or assistant secretary of, 
or hy some olficcr appointed for the pur- 
pnse by, the Boaid of Trade,” is pnml 
l.u ie authentic. See 31 & 32 Viet. c. lit), 
ss. 39, -17, voL II. The amendment of the 
section hy the Lands Clauses (Umpire) Act, 
18S3, 46 Viet. e. 13, does not affect rail- 
way companies. 
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If a single arbitrator die or become incapable to act, the matters 
referred to him "shall be determined by arbitration in the same 
manner as if such arbitrator had not been appointed : ” (Sect. 20.) 

If either of two arbitrators refuse, or for 7 days neglect to act, the 
other arbitrator may proceed ex parit 1 , and Lis decision is as effectual 
as if lie had been the single arbitrator appointed by both parties: 
(Sect. 30.) For this section to operate, it is not necessary that an 
umpire should have been appointed under sections 27 or 28 (;). 

"If, where more than one arbitrator shall luive been appointed, 
and where neither of them shall refuse or neglect to act as aforesaid, 
such arbitrators shall fail to make their award within 21 days after the 
day on which the last of such arbitrators shall have been appointed, 
or within such extended time (if any) ns shall have been appointed 
for that purpose by both such arbitrators under their bauds, the 
matters referred to them shall be determined by the umpire to be 
appointed as aforesaid (ii) (Sect. 31.) 

The arbitrators or umpire may call for the production of any docu- 
ments in the possession or power of either party, as they may think 
necessary, and may examine parties or witnesses on oath : (Sect. 32.) 

Before any arbitrator or umpire shall enter into the consideration 
of any matters referred to him, he must iu the presence of a justice 
make a declaration (&) that fie will act faithfully and honestly, which 
declaration is annexed to the award -when made, and wilfully acting 
contrary thereto is a misdemeanor : (Sect. 33.) 

The arbitrators “ shall deliver their award iu writing to the com- 
pany” (c), and the company must "forthwith, on demand, at their 
own expense, furnish a copy thereof to the other party to tho arbi- 
tration,” and must at all times, on demand, produce the said award, 


(;) Rh'i>h‘rtl y. Corporation of Koririch, 
L II., 30 Cli. I). BBS ; 51 L ,1., Oh. 1030; 
CSL. T. 251; 33 W. R. 811. 

(a) Sue tho oases cm this sect ion, past, 
p. 203. 

(b) This declaration need not hi* mado 
before a justice of tho county in whiehthe 
lands, tlie subject of tlu* compensation, 
lie. Ihirirs v. ttta font shirr J!. Co., 21 
L. J„ M. C. 52 ; 2 L., M. & I*. 500. 
Where an umpire, appointed on the 17 th 
May, made tho declaration on the 27th 
J\luv, before lie entered on the matters 
referred, it was held to be sullieieufc limit- 
shim's Arbitration, 12 Q. IS. 502: 17 
L. .1., Q. 1J, 362. And where an umpire 
omitted altogether to make the declaration, 
and ufter tho expiration of three months, 
lie discovered his error, and tho attornies 
of both sides signed a consent to go on 
and iake lie objection, Mollor, J., refused 
to set asido tho award. Palmer v. Metro - 
jiolitan It. Co,, 31 L. J., Q. B. 255. 


((•) Tliis section imposes upon the com- 
pany tho direct duty of taking up the 
award, and therefore it i^not n good return 
to a mandamus, which required the com- 
pany to take up an award, to say that Hip 
umpire refused to give it up without being 
first paid his fees. The court said that the 
statute w.is not meant to take aw.iy tho 
arbitrators’ or umpire’s right of lieu at 
common law. It. v. Ho nth iJemt i it. Co., 
15 Q. IS. 1013 ; 20 L J., <J. IS. 145. 
Where an award was mado ex parte, a 
mandamus was granted to compel tho 
company to take up the award, although 
the aflidiivils did uot show that tho lauds 
hud been injuriously atieclod, and the 
claimant had not b tided in liis uotieo, 
given uuder sect. 23 of the aid, what was 
the extent of liis interest, and laid also 
required payment of the sum demanded 
within 7 days, instead of 21 days us pro- 
vided by scot. (!8. it. v. Hutton Uarimur 
Coiumissioiiem, 2 W. It. 10. 

s 2 


Death of single 
arbitrator. 


Refusal or 
ncRlecl to act. 


If no a Wind he 
M.tih‘ hi 21 iLiji, 
tin it umpire to 
act. 


Powen as to 
etide nee. 


Dei-lar.it ion r.f 
aildtratnu anil 
umpiu-s. 


Award to Iks 
tlejlveml to 
the company. 
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autl allow tlio same to be inspected ov examined by Bucb party, or 
any person appointed by him for that purpose : ” (Sect. 35.) 

The submission to arbitration may be made a rule of court (d), 
upon the application of either of the parties : (Sect. 36.) 

No award can be set aside for irregularity or error in matter of 
form {&) : (Sect. 37.) 

Arbitrators cannot, any more than a jury, go into questions of 
title ; their function is only to assess the valuo of the interest 
claimed (/). 

Arbitrators are required to regard not only the value of the land to 
be purchased, but also the damage to be sustained, by reason of 
severing them from other lands of the owner (g ) : (Sect. 63.) 

There arc also cases where the exclusive jurisdiction to decide on 
disputed compensation is vested in arbitrators. Thus, in all cases 
where the compensation has been ascertained by a surveyor, by reason 
that the party could not be found, or was absent from the kingdom, 
such party, is dissatisfied, may, before he shall have applied to the 
Chancery Division of the High Court for the money deposited in the 
Bank, require the question of compensation to he submitted to arbitra- 
tion, as in other cases of disputed compensation (sects. 64, 65) ; and 
if a further sum be awarded, the company are required to pay the 
same : (Sect. 66.) In such cases, all the costs incident to the arbitra- 


te) See In re ITurpr mul Omit Etude ni 
Ji. r„., L. K., an JCq. 39: 41 JL J., Cli. 
!i(i7. It is not necessary to make* the 
turn fit nr the appoint no nt of the umpire 
n rulu of court. AV Bivdnlunr'H Arbitra- 
tion, 12 q. It. 002. In tlmt ease the rule 
dim ted that “the two several upi»oint- 
meiits of arbitral urn, or submission to 
arbitration, executed by the paitii'S respec- 
tively, should be tcspeetivelv entered .Utd 
made a rule of this court," and this 11 , 1-1 
held sullieienl. When* elaiuunts who had 
iiiudi* an appoiiitnienl of an arhitiator 
under seel. 2."i, rel'usnl to pioduee it, for 
llu* purpose of enabling the ligi-ti.ir to 
di .111 up an nub rwlihli had bieu obtainnl 
by tin* ( out p. 1111 , making the *-iibini-sion a 
iiih* ol mint, tin* 1 ouit lei 11 seil a motion 
on bi half nl the company, tliat thenuUr 
might be di.mii up, or that tlie landowners 
might pi odnee the appointment : but time 
1 h rog in the atlidavits of the l.uidoviueis, 
in opposition to the motion, a stateiuint 
lh.it their nibitiulor had lnen duly ap- 
pointed, and also a recital to the ‘same 
elfuel in an appoiulmenl of an iiinpue, the 
i unit, on a subsi'ijueiit motion, nidcred 
llu* subiiiissioii In be made a rule of court. 
I/k trh 1 / v. Xtnth Slitlloitl'Jiitv II. ( 'a., 2 
1H* (J. \ Sin. 33. 

b) W'lme an uinpiie staled in liis 
award that he had lietuil and considered 


“ the evidence produced by the said com- 
pany and tho said J. S.,”aml it appeared 
that tho company had not tendered any 
evidence before the umpire. Lord Totten- 
ham, C,, siiiil — ** There may he an irregu- 
larity, or at least an inaccuracy of expres- 
sion, in this, hut under the aet of Parlia- 
ment there is au express provision that no 
award is to be set aside for any irregularity 
in matter of form ; it caiinol be carried 
lievniidth.it ; then* is nothing in substance 
in it ; it does not occasion any mischief at 
all, whether the word ‘and’ or the word 
‘ or ’ i-, used ; nobody is injured by it, and 
it is .1 meie inaeeur.icy in the use of a term 
oft i n comertible.” Shrmtt v. North 
tilnjfiinl'Jtiri It. t'o., 5 lt.iiliv. Cas. 178. 
All applications to set aside an award must 
lie made belore tlie end of tlie sittings next 
after tho publishing of the award. 

( / ) lirtnii/on v. Brandon. 34 L. .T., Ch. 
333. Sio post, p. 277. 

(i/j Hut, unless otherwise required by 
tin* parties, the award may he given for 
one entire sum, without distinguishing 
tho sum nwMidctl for the price of tho land, 
and tlie sum allowed for severance. Brad- 
Atntr's Arbitration, 12 q. 13. 572; 17 
Ij. J., q. I!. 3ii2 ; AV UnLv of Beaufort 
mul IS trail v a Harbour 'fruited, 29 L. J., 
V. P. 211. 
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tion are borne by the company; but if no further sum bo awarded, 
such costs are in the discretion of tlio arbitrators: (Sect. G7.) And 
if persons are entitled to a right of pre-emption of superfluous land, 
and no agreement can be made between such persons and the com- 
pany as to the price, then the price must bo ascertained by arbitra- 
tion ; and tho costs of the arbitration in such eases are in the discre- 
tion of tho arbitrators : (Sect. 130.) 

So, in all cases when* tho company are required, from time to time, 
to make compensation to the owners of mines lying on both sides of 
a railway, for all such losses and expenses as are particularly men- 
tioned in the statute, any dispute as to the amount of compensation 
in respect of such losses and expenses must be settled by arbitration. 


It belongs rather to a treatise on the Law of Arbitration to dis- 
cuss, in any detail, the numerous questions which may arise on the 
subject now under consideration, and wo therefore content ourselves 
with making a few remarks on some leading points, which relate to 
the construction of the foregoing arbitration clauses in the Consoli- 
dation Acts. 

But, first, it inay be observed, that it is clear that when a claimant 
says ho is damaged, and therefore ontitled to compensation, but tho 
railway company contend that thoro is no damage, and therefore no 
compensation, this is a dispute as to tho amount of compensation to 
he settled by arbitration. If tho arbitrator finds the damage nominal, 
or infinitesimally small, he may find that the amount of compensation 
is nil (h). And if upon a reference to an arbitrator as to the price 
to bo paid for land and severance damage, his award is silent as to 
severance damage, it is nevertheless good (l). 

With respect to the timo within winch tho award should bo made : — 

It appears, by sect. 31, that tho arbitrators must mtike their award 
within twenty-one days after tho appointment of the last arbitrator, 
or within such extended time as shall have been appointed for that 
purpose. But tho arbitrators cannot enlarge the time beyond three 
months in the whole, because sect. 23 requires the award to be 
made within that period. And no action lies upon an award made 
after the three mouths (k). The umpire may, however, bo appointed 
at any period within tho above-named throe months, although tho 
arbitrators have failed to make their award at the expiration of the 

(Ji) Bradby v . Southampton Local Bmml (£) Brans v. Lancashire and Yorkshire 
of Health, 4 E. & B. 1014. Hec post, 11. Vo., 1 E. k 15. 751. An award, liow- 
p, 278. ever, iuiuIp after three months hy consent 

(?) Duke of Beaufort v. Swansea liar - will not ho sot aside. l*«1mr v. Mctro- 
b our Trustees , 29 L. J., C. P. 241. pot it an if. Co., 31 f ». J., tj. 1J. 259. 


Superfluous 

lands. 


CmnjKiniUim to 
mini* o vi ueii. 

It. C. Art, s. 81 . 


Nil raav 1 o 
awa'ilcd. 


Within a hut 
tunc au award 
klimihl he lumtc. 

L. e. Ad, s. ,11, 
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twenty-one days, and have also failed to extend the time. In re 
liraduhnv (/) is a leading case on this subject. There the company 
appointed their arbitrator on 23rd March, and tho claimant his on 
6th April. These arbitrators did not appoint an umpire, or enter on 
tho matters referred ; and both parties, before 29th April, joined in 
applying to the Board of Trado to appoint an umpire. On 29th April 
the claimant objected to tho appointment of any umpire, not a 
barrister. The company afterwards made a request to the arbi- 
trators ; and, after seven days, another application to the Board of 
Trade, who on 17th May, appointed a surveyor to be umpire. Ho 
made his declaration on 27th May, and his award on 26th July. 
Upon these facts the objections wore, that tho appointment of an 
umpire must be completed within twenty-one days, and the award of 
the umpiro be made within threo months after tho appointment of 
the arbitrators ; that their appointment was complete on 6tli April, 
and that consequently, tho appointment of the umpire on 17th May, 
and tho making of the award on 26th July, woro too late. But Lord 
Denman, C.J., said, — 

“ Tho powers given for arbitration continue for three months after the arbi- 
trators are appointed, anil are determined then only by sect. 23, enacting that 
tho question shall ho settled by a jury if, when the matter shall have been 
referred to arbitration, tlie arbitrators or thfiir umpire shall for three months 
have failed to make thoir or his award, or if no final award shall be made. 
Then the 3 1st section, providing that tho umpiro Bhall determine, where neither 
of the arbitrators refuses or neglects to act, and they fail for twenty-one days 
from their appointment to make thoir award, operates only to take from the 
arbitrators the power of making an award, and to vost that power in the umpire, 
hut not to render void tho submission to arbitration, and the other powers inci- 
dental thereto, such as tliu appointment of an umpire. The statute contem- 
plates three cases where a single arbitrator is to award, and in each of those 
cases he has threo months fur tho purpose; viz.,whoro a single arbitrator is 
originally appointed under sect. 23, or a vacancy is loft unsupplied under sect. 
2(i, or one of tko tuo refuses or neglects to act under sect. 30. It is to bo 
observed, that the umpire cannot ho brought into action in cither of these coses. 
Then sect. 31 provides for two arbitrators acting and failing to award. If thoy 
so fail for twenty-one days, and do not extend their time, the power to award 
is taken from them, and -vested in such umpire as is duly appointed under the 
other provisions of the statute, which arc not alfoctcd by this section. The 
incapacity to make an awaid has no effect upon the power given to tho arbitra- 
tors under sect. 27, aucl to the Board of Trade, on their default, under sect. 28, 
to appoint a new umpire, in case of the death or failure of the first. And we 
see no reason why the same incapacity to award should have any effect upon the 
powers given fur appointing tho original umpire. If tho construction contended 
for by the claimant is correct, it might happen that at tho end of twenty-one 
days tho power to award might cease, and tho power to resort to a jury still be 

(/) 12 Q. K 5ti2 ; 17 L. -T., Q. B. 302 ; Q. 15. 113 ; S. C. in Ev. <’h., noin. Holdi- 
ace. Jloldsmuth v. llnrshmn 31 L. J., worthy. JVihmi, 32 L. J., Q. B, 289. 
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susponded for tho residue of three months, which would ho a delay without 
purpose. On these grounds wo have como to tho conclusion that tho appoint- 
ment of tho umpire was valid.” 


It is also important to notice, that in cases where an umpire has Tit* tm 
been appointed, tho three months allowed him for making the award nni.ehi,^uiui. 
aro to bo calculated from tho period wliun Ihc duty of making tho 
award first devolved upon him (in). This was decided by Lord Col- 
tenbam, C., who said that, under sect. 31, the arbitrators have 
twenty-one days, in the first instance, to mako their award, or they 
may enlarge the time for themselves ; not, howevor, beyond tho three 
months mentioned in sect. 23 ; and whenever it happened either aL 
tho expiration of the twenty-one days, or tho expiration of the en- 
larged time, that tlie duty of the umpire commenced, then tho umpire 
had tlireo months allowed him to perform his duty. And in Jlftnl- 
shaiv's case («), Lord Denman, C.J., adopting Lord Cuttenham’s 
decision, said, — 

“ The remaining objection is, that tlio award of tlio umpire iB too late, there 
being more than three months between tho appointment of the arbitrators and 
liis award. But wo find it decided, in NLerratt v. North Staff/ n thJi ire 11. fV, 
that tho tlireo months for the rnupiro commences from tlxe duty devolving 
upon him. In this decision we £ully concur ; as this award of the umpire was 
made within three months from the duty devolving upon him, and indeed 
within three months from his appointment, it is nut too late.” 

Where by consent the time is enlarged boyoml tho throe mouths ruinm.iimit.jf 
the Court will not sot aside tho award (u). Tho arbitration clauses 
being introduced for the benefit of tho parties, they aro at liberty 
to renounce at tbeir pleasure the advantages which those clauses 
afford (jp). Tho provisions of tlie Common Law Procedure Act, 

1834, as to enlargement of time, apply to references under the Lands 
Clauses Act. But the jurisdiction of the Court will not bo exercised 
in favour of a company so as to deprive a landowner of a trial by 
jury, unless the company apply promptly for an oulargemeut. In a 
case before tho Lords Justices (q) an award was set aside, and tho 
matter referred back to tho umpire. After a delay of seven months, 
during which no proceeding was taken under the reference, tho 
Court refused to exercise the jurisdiction. 

(m) Skrrratt v. North St*fford*7tire A (it) Ulii Mipra. 

Co., 2 Phil. 475 ; 5 Jiailw. Otis. 177 ; 17 (o) Palmer v. Metropolitan Jl, Co., 31 

L. J., di. 161 ; Pmlshuui's Arbitration, L. J., <J. 15, 253. 
ante, p. 260. Tho three months run from (p) Caledonian A. Co. v. Lockhart, 3 

tlio dato of tho appoint meut of the umpiie, 808, aud Tip muni v. Smith, (I E. 

not from the time when tho awarding & J5. 710. 

power of the arbitrators came to on end. (<j) In tv Parr Valley A. Co., L. It., 4 
Pollen and the Corporation of Liverpool, in Ch. 554 ; 20 L. T. 717. 
re, 51 L. J. Q. B. 285 j 46 L, T. 301. 
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Where arbitrators had been regularly appointed to decide a claim 
for purchase-money and compensation, but they made no award, and 
the Board of Trade refused to appoint an umpire, because more 
than three months had elapsed since tlio appointment of the arbi- 
trators, Wiglitman, J., decided the claimant was not bound to begin 
de novo, under sect. G8, but that the caso fell under sect. 23, and 
that od the refusal of the company to submit the question of com- 
pensation to a jury, tlio claimant was entitled to a mandamus to 
compel the company to issue a warrant to the sheriff (}•). 

The costs of arbitrations arc provided for by sect. 34 of the Act 
of 1845, and their taxation (if cither party requires taxation) by 
the Act of 1861), 32 & 33 Yict. c. 18. The 34th section of the Act 
of 1845 is as follows : — 

“ All tlio costs of any such arbitration and incident thereto, to bo sottled by 
the arbitrators, shall bu borne by the promoters of tho undertaking, unless tho 
arbitrators shall award tlio same or a less sum than Bhall have boon offered by 
the promoters of tho undertaking, in which caso each party shall bear his own 
costs incident to the arbitration, and the costs of the arbitrators shall be borne 
by the parties in equal proportions.” 

It soems that under sect, 34, if the compauy do not make any 
offer at all, and there is a compulsory arbitration under tho statute, 
the claimant is entitled to costs (»). Ip a case in which a claimant, 
the amount claimed under sect. 68 not boing paid within 21 days, 
without attempting to procure tlio appointment of a single arbitrator, 
immediately nominated an arbitrator on his behalf, hut omitted to 
deliver the nomination to such arbitrator, and the promoters subse- 
quently and before nominating their arbitrators tendered a sum for 
damages and costs, which was refused, and exceeded the amount 
afterwards awarded : it was held that the claimant was not entitled 
to the costs of the arbitration, hut the Court declined to lay down 
any rule as to tho time within which a tender must he made (f). It 
has been als<f held, however, that a second offer made after the 
appointment of the arbitrators w as too late, and tho rule was laid 
down that tho offer must he made before the arbitrators are 
appointed, that is, before any costs can bo incurred (<<). 

Tho company arc not bound by their first offer, hut may make an 
amendud one. And this rule holds good whether the first offer was 
made with a view to an inquiry before a jury or not. If, therefore, 
an arbitrator award a les» sum than that named in an amended offer, 
made in time, tho claimant is not eutitled to costs. Such is the effect 

(r) Tie South Yarlbhirt and (took R. Vo ., L. J., Ex. 117. 

18 L. J., Q. B. 330 ; 1 1 Jur. 1003. (it) Gray v. North Eastern It. Co., L. I?., 

(?) Martin v. Liicesfer iratrrwurh Vo., 1 (}. 11. J). <190; 21 W. I?. 759 ; 34 L. T. 
27 L. J., Ex. 132. 737. And st*o per Mollor, J., in Lord 

(t) Tates v. Mayor of Blackburn, 2D Fitihardinyts cuu, inliu. 
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of Earl Fitzhardinge v. Gloucester and licd'rley Canal Co. (>), 
in which also it was held that the master is not hound to tax costs 
unless the claimant he entitled to them. 

Where a landowner claimed compensation, first, in respect of the 1 ( ^ )1 ™ sts 
value of his land ; and secondly, in respect of da mage done to other ji.x.Dmm. 
lands held therewith, and the matter was reft Trod to an arbitrator, 
under sort. 23, and the company mado no previous offer of any sum 
in respect of i itlmr claim, and tho arbitrator av\ ardctl a sum of money 
for the value of the land, hut found that the claimant had no claim to 
compensation in respect of the damage to hi.s other lands, it was con- 
tended that the claimant was entitled, under the 34th section, to all 
the costs of and incident to tho arbitration, just as if one claim only 
had been made and allowed ; but the Court of Queen’s Bench decided 
that the arbitrator was not bound to allow the claimant tho whole of 
his costs, but that ho might leave each parly to bear his own costs 
incident to tho claim which was disallowed. The Court was also of 
opiuion that if a single claim was mado and wholly disallowed, 
the claimant would nut he entitled to any costs, although tho com- 
pany should not have made any previous oiler in respect of the alleged 
damage (y). 

If parties by a deed or other instrument agree to refer a case of Whm ti» 

1 . J „ . . .. |io»«r t«niw 

compensation to arbitration, without referring to the provisions of the 

Consolidation Acts as to costs, and the agreement to refer is also nwn. 

silent on that subject, the claimant is not entitled to any costs, 

although the award may ho of a larger sum than the company had 

previously offered as compensation (o). 

In a case in which a statute directed that in certain eases a party what <wt B 

allowed. 

who succeeded in obtaining compensation bolero a jury should he r. v. jvjun oj 
entitled to recover the costs and expenses of the notice and precept, IorJt * 
and of summoning and returning the jury and witnesses, and also of 
tho inquest ; it was held, that this included charges fut the attornies 
attendance, and for briefs, witnesses, and the like, but not the 
expenses incurred by surveyors in valuing tho premises ; if wituosscs, 
surveyors would be on tho same footing as others (a). But where in 
a similar case the statute directed that a party should bo entitled to 
reccivo all the ousts of summoning such jury, and the expenses of 


(x) L. It., 7 (J. TV 776 ; il L. .1., Q. IV, 
316 ; 27 L. T. 166 ; 20 W. B. 800. In 
this cabc a mandamus went to tho maRter 
to tax tho cost's, on thr terms that tho 
claimant would uudertako to pay tho costs 
of taxation, in order that tin* question 
might ho raised in error, if tin 1 cliumant 
chose. But it is believed that tho claimant 
did not avail himself of this permission. 


Spp 41 L. .T., <2. IV 322, n. 

(V) Jl. v. Victim, 17 Q. 11. 009. Feo 
the i\isph as to costs, infra. 

(*.) 1<> fiute Jlif/ml, 16 J j. .T,, Q. JV 
301. Sco Martin v. LtiutU’T IVittenrurki 
('it., 27 L. J., E\. 432 ; blccici, v. Manor of 
Mark Imm, 30 Ii. J., 15\. 358. 

(a) Jl. v. Justin s of York, 1 A. & E. 
828. 
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witnesses, it was held, that the party was not entitled to the general 
costs of the inquiry (6). 

A question was formerly raised whether, under sect. 34, the arbi- 
trator or umpire ought to find and state in his award the amount of 
costs to be paid, or whether a supplementary certificate or award 
might be subsequently mado. The decisions were not uniform on 
this point, hut the practice was to give a separate certificate for costs ; 
and as these costs must now bo taxed by one of the Masters of the 
Supremo Court (c), it seems sufficient to refer to the cases in a 
note (d). The result of them appears to be, that the award need 
only show the amount of the compensation, and that it need not 
appear therein whether the claimant is entitled to costs, by reason 
of the arbitrators having awarded a larger sum than tlio company 
had previously offered. And further, that the adjudication of costs 
may bo made after the expiration of the period limited for making 
the award (e). It has also been ruled that an umpire has power over 
the costs when lie makes the award : and that the word “ arbitrators ” 
in sect. 34 includes an umpire (/). 

Where a special act incorporating the Lands Clauses Act, except as 
oxprossly varied, dirocted that arbitrations should be conducted by an 
arbitrator appointed by the Board of Trade, but was silent as to costs, 
it was held that a successful claimant w»is entitled to costs by virtuo 
of tho Lands Clauses Act, and further, that an action lay for the 
costs beforo taxation (//). 

It is now provided by tlio Lands Clauses Act, 1360, 32 & 33 Viet, 
c. 18 (/<-), that whore by the Act of 1 84o, or any act incorporating 
it, “ any question of disputed compensation is determined by arbitra- 


te 21. v. Gardner, 0 A. & E. 112; R. 
v. Siwriff of IVarwieksltur , 2 Ruilw. Cns. 
601. 

(c) Lands Clauses Act, 1800 (32 & 33 
Viet. v. 18) ; Jumeature Act, 1873, s. 77. 

(d) L. and N. IV. 11. Co. v. Quid', 5 i). 
k I,. (185 ; Wills, Somerset mill Weunumth 
It. Vo. v. Foot's, 3 Exoli. 728. fTlns ease 
wan subsequently compromised,'] (timid 
v. StaffonNiire Potteries Watermarks Vo., 
5 Exch. 211 ; 19 L. J., Ex. 281 ; 11 Jur. 
5*28 ; 0 Ikilw. Cas. 508 ; 1 L, M. &. I’., 
20 i. 

(e) Sop Martin v. Leicester Waterworks 
Co., 27 L. J., Ex. 432, tv hero an arbitra- 
tor, appointed by nn agreement which 
incorporated sect. 31, having awarded 
compensation, afterwards, by a separate 
writing, .settled the costs, and the claimant 
recovered them in an action. Bee also 
Collins v. South Staffordshire 11. Co., 7 
Exoli. 5 ; Yales v. Mayor of Blackburn, 
29 L. .T., Ex. 417, similar actions. See 
also lloldsworth v. Bardutm, 31 L. J., 


Q. B. 145. 

(f) Could v. Staffordshire Potteries 
Waterworks Vo., ante, n. (d). Seo also 
Bowen v. Williams, 3 Exoli. 93, where tlie 
word arbitrators, in a judge’s order, was 
held to iuchuie, by that description, the 
umpire who lmd made tlie award. It is to 
bo observed, that by sect. 31 "the matters" 
by the statute referred to arbitrators are 
to In* determined by tlio umpire, which 
seems clearly to show that ho has power 
over the costs. 

\n) MitnifidWan District It. Co., apps., 
Sharjv, reap., L lb, 5 App. Cas. 425 ; 
atlirming decisions below, L. R., 4 Q. B. D. 
515. 

(h) Repealing sect. 33 of the Regulation 
of Railways Act, which provided in similar 
terms for taxation by a Master of the 
Queen's Bench. Beet. 37 of tho Railway 
Companies Act, 18(57, 30 & 31 Viet. c. 127, 
in pari materia, but relating to lands only, 
is repealed by tho Statute Law Revision 
Act, 1875, 38 k 39 Viet. c. 66. 
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tion ” the costs must , 11 if either party so requires/' bo taxed by a 
Master. This statute, which can be “ contracted out of” (/) applies 
only to arbitrations under the Lands Clauses Act mn] •Heifer, and not 
to arbitrations embracing matters which could not, except by agree- 
ment, be referred under that act (j). Under the Judicature Acts, 
the taxation will be by a Master of the Supreme Court. The 
Court has no jurisdiction to review the Master’s taxation (/>•). 

The best, if not the onlj r , way of recovering the costs of an arbi- 
tration is by action (l). A vendor has no lion upon the land for such 
costs (m). The costs are payable within a reasonable time after 
award, and execution by the landowner of a conveyance of the land 
to the company is not a condition prccedont to payment (n). 

It may he observed, generally, that arbitrators have the most 
extensive discretion as to the modo of conducting tlio inquiry before 
them (o) ; and as laymen are frequently selected to ho arbitrators 
and umpires, there cannot ha any doubt that they are entitled to 
avail tlicmsolves of professional assistance in conducting the inquiry 
and preparing the award (/>). The cvidonco should always be taken 
in the presence of tho parties or their agents (</) ; but it seems that 
an umpire may communicate privately with the arbitrators (?■). 

Where one of two arbitrators was absent at a meeting, and, not- 
withstanding a protest from *tho parties who had appointed him, the 
other arbitrator, together with tho umpire, whoso powers to act had 
not at that time arisen, heard evidence, and tho umpire subsequently 
made his award, after his power to act had arisen, but without giving 
any notice to the parties who had protested, the award was set aside 
as invalid (#). But where the arbitrators and the umpire were all 
present from the commencement of tho proceedings, and heard all 
the evidence, while sitting together, and the umpire afterwards, on 
the disagreement of the arbitrators, made his award without further 


(/) See Wemhnll y. Barnsley Corpo- 
ration, 36 L. T. 708. 

(j) Bonlton v. Metropolitan Board, L. R., 
5 <J. B. 333 ; 39 L. J., <?. B. Ififi. 

(k) Sandbrtek Charity Trustees v. North 
Staffordshire B. Co., L. 11., 3 (}. B. 1\ 1 ; 
47 L J., tj. B. 10 ; 37 L. T. 301 ; 2(1 
W. K. 229 — C. A., approving Oiren v. 
L. and N. W. if. Co., L. R., 3 (J. B. 5-1 ; 
37 L. .T., Q. B. 35. 

(l) See u. (e), supra. 

(i») Ferrers (Lord) v. Stafford and lit- 
toxeter if. Co., L. 1*., 13 ftp 521. 

(») Cupel! v. G. ll r . It. Co., L. R., 11 
Q. B. D. 315 ; 62 L. ,T., (j. B. 315 ; 48 
L. T. 503 ; 31 W. R. 555— U. A.,ufflnning 
9 Q. B. D. 459. 

to) Tillam v. Copp, 5 C. B, 211. 

(p) TkrelfuU v. Fanshaioe, 19 L. .T., 
Q, B. 334 ; 1 L., M. & 1’. 310. The 


doubts thrown ou this easo in Parkinson 
t. Smith, 30 L. J., Q. 15. 178, do not 
apply to tho point for which it is here 
cited, though its authority us a decision is 
shaken. See ou tho power of an arbitrator 
to call in experts, men of science or miners, 
Caledonian Jl. Co. v. Lnikhart, 3 Macij. 
808, In rt Underwood, mid Bedford and 
Uuwhruhjr Jt. Co., 11 C. It, N. 8. 412, it 
wus liehl to bi* improper to employ the 
attorney of oue of the parlies to assist in 
drawing the nwanl. 

(«/) R. v. liaison, 6 Q. B. 637 ; Re Flews, 
6 (}. B. 815. 

(r) Skerratt v. North Staffordshire Jl, 
Co., 5 llailw. Cus. 177. 

{#) Cor. Knight Bruce, V.-C., affirmed 
on appeal by Lord Cotteuham, O. Ex 
parte Jlaxclty, 5 llailw. Cos. 383 j 2 De G. 
k S. 33 ; 12 Jur. 389. 


ItHWiy of 
CO->t». 


The manlier in 
which an at lit- 
tiatmn nlioiihl 
lie cundnetwl. 
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communication with the parties, Knight Biuco, Y.-CL, decided that 
the award could not bo set aside on the ground that tho umpire joined 
in the inquiry before the time for his acting had arrived (t). Unless 
an award is shown to he clearly defective and illegal, the Courts of 
Law will not set it aside upon motion, hut will leave the parties to 
their ordinary remedy ; and if the party objecting to the award is a 
landowner, whose lands the company have taken, ho may raise the 
question of illegality by bringing an action of trespass or eject- 
ment (u). 

In another part of this work (v) a remark is made on the apparent 
injustice of permitting all verdicts found by juries summoned under 
the Consolidation Act to ho conclusive, whilst errors iu fact or in 
law, committed at Nisi Prius, arc frequently rc-argued and corrected 
in our Courts. The same remark is applicable to awards made under 
the Consolidation Acts. Numerous instances have occurred in which 
parties aggrieved have endeavoured in vain to obtain redress by 
applying to the Courts. Mistakes made by the arbitrator on matters 
of law do not generally iuvalidate an award (a:) : and, even where the 
decision of tho arbitrator has been contrary to the evidence, there is 
no sufficient ground afforded for setting aside the award (y), unless 
collusion, or, in other words, fraud, is proved. Tho reason why 
awards cannot he impeached for errors*' iu fact or errors iu law, not 
appareufc on the face of the award, seems to be founded on the prin- 
ciple that arbitrators ai'C judges of the parties’ own choosing (z). A 
distinction on this point seems, however, to exist in tho caso of 
awards made under tho Consolidation Acts, because, as wo have 
seen, if either of the arbitrators refuse to concur in the appointment 
of an umpire, tho Board of Trade are empowered to appoint him, 
without any previous communication with either of the contending 
parties. There is, however, one remedy which may ho available in 
some instance. If it is found that the arbitrators or umpire aro 
entertaining a question which they ought not to entertain, an appli- 
cation may he made to the Court or a judge to revoke the submis- 
sion {< 1 ) — tor although the Lands Claiif.es Act, s. 2.», enacts that 


(/) hi re LlluJt, S3 Do (1. ^ R. 17 ; 12 
,Tur. 115. 

(n) Nut Ih Htupufthhirf I!. Co. v Lav- 
Huh, 2 Kv» h. 2*15 ; tiuuu v. //’i <*?, 2 h.v h. 
211; Wilh , tfmui&tl a nil Wunmmlh A’, 
lb v. Fuub, H Evli. 72b ; F. C. in l 'bail- 
ee tv, 2 Maui. A. (1. S3 7. Hie al-o 1 Ji k 
H. 1015. 

(1) l\»,t, ‘Pit. 1. 

fit In Ihxhj! uiuuii \ Fit mi, 27 L J, 
C. 1’. 00, Cmklnun, C.I., suit— “It is 
nut easy to it tom ill all tin* iasis as ti 
hint’ far thr Court will intmlt ip while tin* 
lubiliator has wade >ui uror i illiu as lo 


the law or the facts of the caso, but the 
cum nt of modem authorities is to the 
piUit, that, unions it appears upon the lace 
ut the aw, ud that the aihihator has pio- 
iceiltd ujion some ground wliii li will noi 
in point uf law support Ins decision, the 
Com t w ill not into lprc. ” 

(i/) lleiiilshiiw’s Arbitration, 12 Q. B. 
502 ; 17 L. J., Q. B. 302. 

t») 1 Bar. Ahr., tit. Arbitrament, D, ; 
Full, r v. Funnel., 3 C. 15, 705. 

(a) Fan, II v. Fasti rn Counties JR. Co., 
2 IacIi. 341 ; 17 L. J., Ex. 223, 297. See 
JIot/,,1 awn v. Funu, 2 7 L. J., C. I*. 66. 
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neither party shall have power to revoke tho submission, without the 
consent of tho other, the Court or a judge would still have the power 
to interfere, if it appeared that arbitrators or an umpire, appointed 
under the acts, are about to exceed their jurisdiction. 

It has been decided by a Court of Appeal that the provisions of 
the Common Law Procedure Act, 1854, with regard to sending 
matters back to the arbitrator and enlarging time, apply to references 
under the Lands Clauses Act (h), and that an arbitrator nominated 
by the parties under sect. 25 of the Lands Clauses Act, may state a 
special case under sect. 5 of tho Common Law Procedure Act, 1854(c), 
for the decision of tho High Court, from which decision an appeal lies 
to the Court of Appeal (cc). 

Several instances of invalid awards are mentioned in other parts of 
this work. Thus, we have seen that an award is bad, if tho previous 
notices are defective, so that the interest of tho party in the matters 
to be adjudicated upon is loft in doubt (cl) 3 or if the lands valued 
are different from those which were the subject of the notice to 
treat (e). 

But where a deed of submission was made between L. and a rail- 
way company, and after reciting that the company were authorized 
to take certain lands, that they had given L. notice that they 
required his lands, and that it was agreed that they should becomo 
the purchasers thereof in the mode thereinafter pointed out, it was 
covenanted that it should be referred to an arbitrator to determine 
the value to be paid for the lands ; that the purchase-money should 
be paid within three days after tho making of the award, aud “ there- 
upon ” L. should execute a conveyance, “ subject to the payment of 
the amount of such purchase-money iuto tho Court of Chancery, 
under the circumstances and in the manner provided for by the 
Lands Clauses Consolidation Act." And the arbitrator found the 
value of the land at a certain sum, and directed it to bo paid ‘‘within 
three days after," &c,, “subject," &c. (following tho words of the 
submission), and a rule having been obtained, calling upon the com- 
pany to show cause why they should not pay the sum of money, under 
1 & 2 Viet. c. 110, s. 18, Wightman, J., decided— 1. That, assuming 
even that tho arbitrator had exceeded his jurisdiction in ordering 
tho money to be paid, tho rest of the award was good ; and that, as 
the award ascertained tho amouut of the purclmso-moncy which the 
company by their deed of submission had agreed to pay, there was 

(b) Re Ikin' Valley Jl. (Jo., L. It., 1 f 'll. (<v) JJhhl e \ . Koelh Rtirffnrthhlre 11. (Jo., 
534 ; 3S L. ,1., t’h. 417. Ti. Jl. ll). U. I). 112 ; IS 1,. J. (.}. 1J. 218 ; 

(r) Mali* v. Ain <hth iJniiiuuji Cunt- 10 I,. T. bOl ; 27 W. R. 510. — 0. A. 
mhsimuri, I.. It, l 0. ]’. 1). 102; 35 (tl) Ante,]). 179. 

1., T. 40 ; rever-aii!* thi* durisirm 1 h*1o\v, (f) Ante, pit. 17D, 130. 

1.. It., 9 0. I’. 508 ; 13 L. J., 0. 1'. 323. 
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sufficient to enable the Court to make an order on them to pay it. 
2. That the payment of the money and the execution of the convey- 
ance by L. were not dependent conditions, but that the payment was 
to precede the conveyance, and that it was, therefore, no answer to 
the rule that a conveyance had not been tendered. 3. That it was 
no objection that it was not shown that the company had taken pos- 
session of tho land (/). 

By a Canal Act, which incorporated the Lands Clauses Act, the 
company were authorized to take a field called “ Clayfield,” held by 
one W., under a lease from the warden of All Souls, Oxford. Notice 
to take this field having been given, and the parties being unable to 
agree as to 1 he terms, an arbitrator was appointed under the act to 
settle the question of disputed compensation. The company had 
taken a portion of Clayfiold, but had left the rest in the possession of 
W., without, however, giving him any access to it ; but they had 
delivered to the warden a grant of a right of road to that portion 
which it was stipulated was to enure for the benefit of W. and his 
tenants, the way so granted being more commodious than before. 
The arbitrator awarded to W. a pecuniary compensation in respect 
of the works of the company and the lands taken by them. An 
application to set aside the award having been made, on the grounds 
that tho arbitrator had omitted to adjudicate on the right of way to 
Clayfield, and that he had not awarded damages for prospective 
damage which might ho caused by floods, or apportioned the rent of 
the leasehold land, or determined in what proportion the rent should 
remain chargeable It was decided that the arbitrator had acted 
rightly under the Lauds Clauses Act in awarding a money compen- 
sation only, and that ho would have exceeded his powers if he had 
adjudicated either on the question of the right of way, or of the 
apportionment of tho rent ; also that the award was right in not 
giving compensation for injuries which had not actually arisen (</). 

Where an award was made after the company had entered on tho 
lands under sect. 85, and tho claimant disputed the validity of the 
award, and refused to make a title to the lands, and was prosecuting 
an action against the company to have tho question as to the award 
determined, and the company, on the refusal of the claimant to send 
in an abstract of title paid the amount of compensation awarded into 
tho hank, and executed a deed-poll under sects. 70 and 77, and then 
applied to have a large sum of money restored to them, which they 
had originally paid into Court in pursuance of sect. 85, and this 
application was opposed by the claimant, who contended that, as 


(/) Lindsay v. Direct bunion and Porh- (;/) Hr Ware , 0 E\eli. 39 j; 23 L. J., 
mouth It. Co., 1 L., Al. & P. 529. Ex. 14 j. 
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tlie award was bad, tbo fund ought to remain in Court until tho 
respective rights of the parties were determined ; Lord Cottenham, C., 
said, that there was not sufficient ground stated to him to induce him 
to refuse the application ; and ho ordered the money to ho paid to 
the company (h). 

Whore a claim for purchase-money and compensation was, by 
agreement between the parties, referred to arbitration, and the owner 
consented that the company should enter on the land, and an award 
was made by the arbitrators, but a dispute arose as to its validity, 
and the claimant thereupon gave the company a notice to (put the 
lands, and brought an ejectment, it was decided that the action would 
not lie, for the plaintiff had no right to revoke the consent which he 
had given, as to tlie entry on the land, and his remedy was to proceed 
to enforce the payment of the amount of compensation (<). 

An award may be enforced by an action on tho award. But where 
tho action is to recover compensation for land compulsorily taken, tho 
execution of a conveyance of tho land is a condition precedent to tho 
right to bring it (/«■). Or a more summary remedy may he resorted 
to under 1 & 2 Viet. c. 110,s.l8, when the submission is made a rule 
of Court ; but it has not been the practice of the Courts to grant 
applications under that statute, when any reasonable and well-founded 
doubts were raised as to the talulity of the proceedings (L). It seems 
that an attachment will not lio against an incorporated company, like 
a railway company, for non-performance of an award (/?(.)• 

It is a good return to a mandamus commanding a company to take 
up an award, that the claimant’s land was not “ injuriously affected " 
within the meaning of the Lands Clauses Act (n). 

It has been held by the House of Lords, that an arbitrator may bo 
called as a witness in a legal proceeding to enforce his award. Ho 
may he asked questions as to what passed before him, and what 
matters were presented to him for consideration, hut wot as to what 
passed in his own mind when exercising his discretionary power on 
tho matters submitted to him (o). 

(Special provision as to assessing compensation for land taken in 
Ireland is made by the Railways Act (Ireland), 1851, 14* & 15 Viet, 
c. 70. By sect. 3 of that act, the sections (except 1G and 17) of the 

(7/) lie Fool*, 2 Macn. k G. 3f>7. Si*o (/ft) J turkarJe v. SI hjo anil Shannon It. 
ante, p. 200, n. (tl). Co., 9 C. 13. 230 ; I\. v, Luhjani, 1 Q, B. 

(i) the (L Hudson v. Leeds find Brad- CIO ; but boo l?ul. IF. 1\ 201 ; 11. v. Fiat- 
ford 11. Co., 2u L. J., Q. ]>. 480 ; 15 Jur, cm Counties 11. Co., 10 A. & E. 507. 

946; 16 (J. It 796. (») //to/, v. CanArian 11. Co., L R., 4 

(JO Fust London Union v. Mctro/ndifan (). 15. 320 ; 38 L. J., <). 15. 198; 20 L. T. 
Jl. Co,, L II., 4 Ex. 305) ; 38 L. J., JCx. 437 ; 17 W. It. 067. 

223, (<>) Buerleueh (litdv of) v. MtleojnilUnn 

(I) Mtrlenur v. SI hit) and Shannon 11. Hoard, Ij. 11., 5 II. I,. 418 ; II L. <1., Ex. 
Co., 9 O. 15. 250 ; L. and iV. W. 11 Co. v. 137 ; 27 L. T. 1. 

QmH\ 5 it k L. 085. 
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3. Ei/AiMnifloii 


4. JJv a Jiny. 

Steps pieliml- 
linry to uupu- 
Hilton. 

L. U. Act, s. 39. 


' Page 17*. 
t Page 178. 

t Tage 181. 


Lands Clauses Act, 1S45, " respecting the purchase and taking of 
lands otherwise than by agreement,” are not applicable to Ireland. 
Compensation is determined by an arbitrator appointed by the Com- 
missioners of Public Works, on the application of the company : 
(Sects. 4, 5, 9.) The Act of 18.51 was amended and maria perpetual 
in 18G0 by 23 & 2 1 Yicfc. c. 07, aud further amended in ISO I* by 27 & 
28 Viet. c. 71, and in LStiS by 31 & 32 Viet. c. 70. All these nets 
are printed in vol. II. of this work. 

By sect. 14 of the Act of 1851, certificates of the amount awarded 
by the arbitrator aro to bo delivered by tbo company to the person 
entitled, and by sect. 21 the right to have the certificate may bo 
enforced by application to the Court of Chancery in Ireland. In a 
case wbero a valuer made his award after tbo compulsory powers 
of the special act had expired, it was hold by the House of Lords 
that the Court bad power to grant the petition of the landowner that 
the company might be ordered to lodge the amount in the Bank of 
Ireland (p). 


4. Compensation assessed by a J ary. 

In all cases where purchase-money or other compensation is to ho 
assessed by the verdict of a jury, the company are required to issue 
their warrant undcT their common seal, directed to the sheriff, or, 
if ho be interested ( q ), to the coroner of the county, cily, &c. m which 
the lands, the subject of the compensation, are situate (r), whereby 
they require him to summon a jury to assess the purchase-money and 
other compensation. It is not necessary to repeat the remarks which 
have already been made, as to the necessity of proceeding in strict 
compliance with the directions of the statute, in taking all steps pre- 
liminary to the holding of the inquisition. These steps in culinary 
cases are, first, a notice from the company to the owners, &c. of the 
lands, requiring them to treat.* Secondly, the claim or reply of 
the owners, given in conformity with the terms of the notice. 1 
Thirdly, the notice fiom the company of their intention to issue a 
warrant, and a tender of a sum of money for compensation.]; 
Fourthly, the warrant from the company directed to the sheriff' («). 
Fifthly, the notice given by the sheriff to the company, of the time 

(p) Coi-l and Yowjhal Ji. Co. v. Harnett, the sheiiff was a shareholder. It. v, L. 
L. R , 5 H. L. 111. and N. W. E. Co., 9 L. T. 42S. 

b) Where a warrant was issued to the (/•) If tho lands aro situate in more than 
> i j. +1>A Omriff of «*.iuh county has 
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and place of holding the inquisition (/). Sixthly, a similar notice 
gi\eu by the company to the ckimaut of compensation^). And, 
lastly, the verdict and judgment (./*). In addition to these notices, it 
may in some cases he necessary for a claimant to give notice that he 
icquires the company to take the whole of a house or other building,* 
or he may give notice to the company, that he requires a special 

j'uyOA 

We have nW> scon that in cases where the claimant demands com- 
pensation under sect. ()<S, ho is required to give notice to the com- 
pany of the amount of his claim, and he has also the option of 
expiring his desire to have the same assessed by a jury (;), .and 
the company are required, under a heavy penalty, to issue their war- 
rant to the sheriff, and the subsequent proceedings then follow as in 
ordinary cases. 

The following is a summary of the clauses in the Lands Clauses 
Act relating to the subject now under consideration. Wo have 
already seen that, by *ect. 3K,f the company must give ten days’ 
notice of their intention to summon a jury, and in such notice state 
u hat sum they are willing to give fertile lands sought to he pur- 
chased, and for damage (t/). If this offer be not accepted, the com- 
pany is-ue their warrant to the sheriff of the county in which the 
lands are situate {!>), requiring him to summon a jury : (Sects. 39, 
40.) < ) ti receipt of the warrant, the sheriff summons a jury of twenty- 
fo'ir qualified persons, and gives notice to the company (c) of the time 
and place appointed for the meeting, concerning both of which special 
pro\ iftinus aie made (sect. 41) ; and alike notice must be given by 
the company to the claimant (r/): (Scut. 40.) A juryman cannot be 
vimmoncd, without his consent, more than once in every year: 
(Sect. .17.; The sheriff, under-sheriff, or other legal competent 
deputy if), presides at the inquiry t/) ; and the party claiming com- 
pensation is to be deemed the plaintiff, and lias all sqcb rights and 
privileges as the plaintiff is entitled to in trials of actions at law (y) 
(S‘-ct. 43 ; : and if the party claiming compensation appears (sect. 47), 
a jury of twelve persons is drawn in the usual manner : (Sect. 42.) 


i) s \ o Viet. i\ 1*, s. 41. See form, 
vol. If, fit. I'li)' uiy 

n •> a. '.i Yut e. is, i<». See form, 

Mil. II . If ]'" i •>. 

< v ,v i* Vm c. IS « 50. A o form, 

\ui. II., tit. r> fnis. 

,/i s 0 Yu‘t. r. IS !■. 51. See form, 
Vol. II., tit. l’ut'ml. 

I. Nil fill III, vol. II , til fill? Ills. 

« « > r, in, vol II.. lit. 2', ms. 


Fur mi. 

(</) Ibid. 

(i i Hotv a deputy should *igu, see St mid 
v. Watts, 3 D. A: b. T‘J9 ; Ji v. l\rlU i, 7 
q, 11. 105. 

(/) Seealio lbs Iuteipretition Clause, 
tit. Slur if; 11. v. Shi fa hi 11. t’u., 11 A. 
X K. 194 ; 1 Iiiihr. Cay 53T. 

{</) As to tin 1 plaintiff's right to betpn, 
and whether the dierifi has power to e\u- 

* ■' ’• ' i* . ♦„ 


* Tagt 1 7. 
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4. Jiy a Jury. 


Special juiy. 


Cased on the 

turi'goinjf 

sections. 

Presiding nllieer 
must not lie 
interested. 


Eitlier party may request the sheriff to summon witnesses, or to order 
a view : (Sect. 43.) The jury and witnesses are sworn : (Sect. 43.) 
Anti if they or the sheriff neglect their duties, they are Hal tie to pay 
certain penalties, and every penalty payable by a sheriff or juryman 
is to he applied in satisfaction of the costs of the inquiry, so far as 
tho same will extend : (Sects. 44, 45.) Either parly may have a 
special jury (h) (sects. 54, 55); and, by consent, more than one inquiry 
may be had before the same special jury: (Sect. 50.) If the 
claimant for compensation fail to appear at the time appointed the 
inquiry is not to bo further proceeded in, Hut the compensation is to 
be ascertained by a surveyor appointed by two justices : (Sects. 
47, 59.) 

Tho foregoing are tho statutory provisions which regulate tho pre- 
liminary proceedings before the sheriff. There are but a few decisions 
touching this part of our subject. As it is a general rule of law, that 
no interested person can act as a judge in a judicial proceeding (/). 
it is a fatal error if the sheriff or other presiding judge hu interested 
in the matter (/.-) ; and the 39th and 40th sections of tho act make 
express provision for the coroner or other person supplying the place 
of an interested sheriff. But any objection to the competency of the 
sheriff, or other presiding officer, must, if known (/), be taken at the 
hearing of the inquiry (m). Tlius, wliePe an inquiry directed to the 
sheriff was hold before an under-sheriff, who was a shareholder in the 
company, but it appeared that the claimant’s attorney was informed 
of that fact before the inquiry commenced, a certiorari to remove the 
inquisition was refused, on the ground that, as no objection was made 
until tlio verdict had been given, the claimant had waived any right 
to object (??). 

If tho under-sheriff be interested in tho inquiry, as by being a 
shareholder in tlio company, tho warrant ought nevertheless to be 
directed to the sheriff, and he may preside in person, or authorize 
some other disinterested party to preside as his deputy (<>). A chal- 
lenge to the array is not given by sects. 54 and 55 (/;). 


(h) The sheriff is hound to i&sup his war- 
rant within twenty-one days, under sect. 
68, although claimant may give notioo for 
special jury, under sect. 54. Qlyn v. Aber- 
ifitre Jl. Co., 28 L. J., C. P. 271. Any 
objection to the jurymen, on tho ground 
that they are not qualified, must bo taken 
liy challenge ; want of qualification is not 
a ground for setting aside tho inquisition. 
JL' Uliclsca Wakncorlis Co., 10 EkcIi. 781. 
See also Coolin;/ v. Great Northern It. Go.. 
1.1 Q. 15. 486. 

(/) 11. v. U/iilfrnhcm Pttviiu/ Commis- 
sioners, 1 (J. B. 467 ; 10 L. J.. AI. U. 90. 
(A*) See Jl. v. Manchester, Uhejfiehl a ml 

T ■ « «7 ~T ■ T» n nn T T . ii h m< 


where tlm interest of tlio shuiill wa- held 
too remote. 

(/) Wliei e the interest of the shnilfw.ii 
not discoveied till afterward-, it wn- held 
that tho el.iim.int hail not waived his light 
to object by attending the proceeding-,. 
Jl. v. Sheriff of llWirivNiin, 21 L. T., 
O. 3. 211 ; and see ante, p 2 . 18 , u. f »«'. 

(m) (Wriynl v. JmivIoh (t ml JlbirkiraH 
Jl. Co., 5 M. & (1. at ]>. 217. 

(it) Ex pit etc limlthleii, 5 D. Si T,. .77.7. 

[o) JFurslet/ v. Eolith I)nim II. < 'a. , ]i» 
Q. Jl. 539 ; 20 h J., (j. 15. 2.11. 

(p) Per Coleridge, ,1., ( 'mtliivj v. (Ire it 
Northern II. Co, 15 (j. 15. 496, In the 
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It may lie noticed here that, by some of the railway acts passed in SSSt^iioSSo 
18<i4 ( 7 ), it was provided, that questions of disputed compensation to 
be assessed by a jury in the City of London should be heard in the 
Lord Mayors Court ; and a similar provision appears in the Metro- 
politan Inner Circle Completion Act, 1874, 37 & 38 Viet. c. xeix., s. 48. 

And questions of disputed compensation triable before a jury may 
now bo tried, if a judge so direct, in the same manner as ordinary 0ourfc ' 
actions. The application to the judge may be made either by the 
company or the claimant. Such is the effect of the very important 
alteration of procedure made by the Regulation of Railways Act, 

3808, 31 & 32 Viet. c. Till, ss. 41 — 44. Sect. 41 is as follows : — 

‘‘ "Whenever in the ease of any lands purchased or taken otherwise than by Either party 
agreement fov the purpose* of any public railway any question of compensation K|. B1 wi\oinw 
in respect thereof, or any question of compensation in respect of lamb inju- aims/ on Imim 
rioiihly affected by tlio execution of llie works of any public railway, is under bitiyeasoB or 
the provisions of the Lands Clauses Consolidation Act, 184."), to be settled by m™lprh>r 0n 
the verdict of a jury (r) empaunellcd and summoned sis in that act mentioned, courts, 
the company or the party entitled to the compensation may, at any time before 
the issuing by the company (*) to tlio sheriff as by that act directed, apply to a 
judge of any one of the superior Courts of common law at Westminster, wlxo 
shall, if lie think tit, make an order for trial of the question in one of the supe- 
rior Contis upon such terms and in such maimer as to him shall seem lit ; and 
the question between the parties shall bu stated in an issue to bo settled in easts 
of difference b\ the judge or as lie shall direct : and such issue may be entered 
for trial and tried accordingly in the same manner as any issue joined in an 
ordinary action, at such piece as the judge shall direct ; and the proceedings in 
respect of such issues shall be under and subject to the control and jurisdiction 
of tlio Court as in ordinary actions therein, but so, nevertheless, tlml the jury 
shall, where the issue relates to the value of lauds to be purchased and also to 
compensation claimed for injury done or to bo done to lamls held therewith, 
deliver their verdier separately in manner provided by the 4t>ili section of the 
Lands Clauses Consolidation Act, J84.V* 


lit M'ot. 42, the judge’s order untl notice thereof to tlio claimant is 
equivalent to the warrant to the sboritY. By sect. 43, the verdict of 
the jury is iquivalent to a verdict under the Lands Clauses Act. 
By sect. 44, the interpretation clause of thu Lands Clauses Act is 
made applicable to thu preceding sections. Tho twPnty-one days 
within which by n. US of tho Lunds Clauses Act, 184.1, the warrant 
would have been issued, must not lmvu elapsed before a summons 
under this section is made returnable (w). The time for appealing in 
au issiiu i- the same as iu an action (/). 


Mia trill' -Min .i" "id l>y a jury, to the 
i tb<t lint a (in v in in had bun iniproppily 
ouMilmtd tnr . in»»ln rjunni m pieviously 

v mi it. v..e di-illmud. as being u*\siti«u«, 
it apj filing that no stall ohjution had 
1. mi n.i-ii’.inuid in \arion-. pi.oi.m- pro* 
mding-, takiii by tlio company to sol 
.i-idr tbr ill«jui-iti»ll. Sis* li> t'ln'lvd 
Il'iiVi' i/7, s i'll ., In i’Aidi. 731. 

0/ The Cliaiiue t i.»-s liiiilvuiy Act, 
1 t, 27 & 2s Viet. i*. cxiii.. 7 ; The 

■ 1 . 1 •> .1 . • 1 11 *• . pain ... 


(Xcw Lines) Act, 18ili, 27 & 28 Yict. 
e. cxrv., s. f»i>. 

(r) See sect. 23 of tho Lunds Clauses 
Aft, by which tho claimant has a right to 
a jury in most ruses, if lie pleases. 

( - 1 »S7r. Soluble, the words “of their 
warrant” arc omitted by mistake. 

(-*; Tamil i' v. Htciiiifuii, An, Jl. Co., 45 

l t. m. 

(t) Xur Itirte < b. v. MMfaml /!. Co., 
3(1 L T. .m 
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L. C. Act, s. 49. 
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Inspection. 


Jury cannot 
inquire into 
the right. 


The following are the clauses of the Lands Clauses Act, 1845, which 
relate to the proceedings at the inquisitions before the sheriff, and 
the subsequent recording of the verdict and judgment. 

Sect. 49 directs, that where the inquiry shall relate to the value of 
lands to be purchased, and also to compensation claimed for injury to 
the lands held therewith, the jury shall deliver thoir verdict (tt) sepa- 
rately for the sum of money to he paid for the purchase of tlie lands, 
and for the sum of money to be paid as compensation for the damage, 
to be sustained by reason of the severing of the lands taken from other 
lands of the same owner, or otherwise injuriously affecting such lauds (u). 

By sect. 50, the sheriff before whom the inquiry (x) is held is to give 
judgment for the purchase -money or compensation assessed, and the 
verdict and judgment are to he signed by the sheriff, and kept (y) 
by the clerk of the peace among the records of the quarter sessions of 
the county in which the lands are situate ; and all persons may inspect 
the said verdicts and judgments, and take copies or extracts. 

There was for a long time considerable doubt upon the question 
whether or not the jury have power to inquire into the right or title 
of the claimant to compensation. In 1854, however, a majority of 
the judges of the Court of Queen’s Bench decided, in R. v. L. and 
A. W. R. Co. (z), that they have not any such power, but must assume 
that the claimant is entitled to compensation, and assess the damages 
upon that assumption. And, in 1857, the Court of Exchequer 
decided Chapman v. Monmouthshire R. Co. (a), in accordance with 
the decision of the Queen’s Bench, as indeed they were bound to do. 
But in the former case, Eric, J., expressed an opinion, that the jury 
had jurisdiction to try the right as incidental to the question of 


(tt) These words arc directory only, and 
enable the company, or the claimant, at 
the meeting, to call upon tlio sheriff to 
keep the evidence distinct, and to require 
the jury to find a flupamto sum in respect 
of each claim. Corrigal v. London and 
JJlackwall 11. Co., 5 Mon. & G. at p. 249 ; 
lie London find Greenwich 11. (Jo. , 2 Ad. & 
E. 078 : 1 Ihirr. & W. 81 ; 4 Nev. & Man. 
450 ; 11. v. Sheffield It. Co., 11 A. & E. 
194; Ilradshaw’s Arbitration., 12 Q. B. 
562 ; 17 L. J., Q. B. 362. 

(«) Reo lit Ware, 9 Excli. 395. When com- 
pensation is assessed under a statute, which 
requires to ascertain the amouuL of com- 
pensation to he paid for lauds, and in re- 
spect of other damage separately, it is the 
duty of tlio company, and not of the claim- 
ant, to see that the verdict and judgment is 
proporly drawn up. Me London awl Green- 
wich Ji. Co., nbi supra. 

(.'•) In Taylor v. Ulcmsnn, 2 Q. B. at 
p. 1028, Manic, J., suggested that an in- 
quisition, like a conviction, may ho drawn 
up at any time. The inquisition should 


ho signed in the name of the sheriff, 
although the inquiry be held before the 
uuder-slierilF. Stroud v. Watts, 3 D. & L. 
799 ; 15 L. J., C. P. 196 ; Jt. v. Perkin, 
7 Q. B. 105. Whore a railway company 
relied upon a verdict, whereby compensa- 
tion was assessed for lands taken by them, 
in answer to an notion of trespass ; and it 
appeared that the inquisition had never 
boon recorded, parol evidence was allowed 
to be given of the finding of tlio jury. 
Manning v. Eastern Uomties 11. Co., 12 
M. & W. 287. 

(y) If the proceedings have been irregu- 
lar, prohibition does not lie to prevent the 
verdict and judgment from being inrollcd. 
The proper course is to quash them by cer- 
tiorari. Chahot v. Lord Mornctli, 15 Q. B. 
446 ; 19 L. J., Q. B. 877. 

(s) 3 E. & B. 443. The judgments in 
this case contain an elaborate review of all 
the previous decisions, hut they are too 
long for insertion here. 

(a) 27 L. J., Ex. 97 ; 2 H. St N. 267. 
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amount of compensation ; and upon the trial of the latter case 
Willes, J., stated that he adopted the views of Erie, J. In 1863, 
however, the Court of Queen’s Bench upheld their previous deci- 
sion (5). Until, therefore, the question is carried to a Court of Error, 
it must he considered as settled for all practical purposes, that the 
jury have no power to inquire into the right. 

But although the judges in R. y. L. md 2T. IK. R. Co. differed 
upon the above point, they all concurred in another point, viz., in 
approving of a former decision (c), in which it had been held, that, if 
the jury find the damage nominal or infinitesimally small, they may 
find the amount of compensation nil. 

If the right to compensation is denied, the question must be tried in 
an action for the amount assessed upon a traverse of the right (d). But 
in such an action the quantum of damages cannot be disputed (e). 

Aud it seems also to be settled law (/), that the sheriff and jury 
have no right to inquire into the preliminary matters which precode 
the issuing of the warrant to the sheriff. The duty of the jury is 
to proceed to assess the value of, and the injury done to, the lands 
mentioned in the warrant, and if the warrant refers to lands which 
the company have not duly treated for, in pursuance of the statutory 
directions, the inquisition will be a nullity, and no title to the lands 
can be conferred thereby (g).* 

The compensation assessed in ordinary cases is in respect of the 
value of the lands purchased, taking into account the damage done 
by the severance, and the amount of all injury done or to be done to 
the lands held therewith, which is apparent and capable of being 
ascertained and estimated at the time when the compensation is 
awarded/ 

And if interest be not given by the jury, the claimant has no 
redress from the Court. In a case where a jury found that the 
claimant had been entitled to the sum awarded twelve years previous 
to the inquisition, and said nothing as to the interest, the Court of 
Session in Scotland added twelve years’ interest to the sum awarded, 
but the House of Lords set aside the order (/t). 


(b) E. v. Metropolitan E. Co., 32 L J., 
Q. B. 367 ; 8 L. T. 663 ; S. C., nomino 
Ifarroeks v. Metropolitan E. Co., 4 B. & 
S. 315. See also Barber v. Nottingham 
arul Grantham E. Co., 33 L. J., Q. B. 
193. 

{c) E. v. Lancaster and Preston E. Co., 
6 Q. B. 759. Seo also Bradby y. South- 
ampton Local Board of Health, 4 E. & B. 
1014. 

(d) Chapman v. Monmouthshire E. Co., 
urn supra ; Bead y. Victoria Station and 
Pimlico E. Co., 32 L. J,, Ex. 167 ; 1 U. 


& 0. 826 ; Barber v. Nottingham and 
Grantham E. Co., ubi supra. Sec also 
auto, }i. 199. 

{«) Mortimer y. South Wales E. Co., 
28 L J., Q. B. 129 ; 1 E. & E. 375 ; 
Barber y. Nottingham , <L-s. E. Co., ubi 
supra. 

(/) Taylor y. demon, 2 Q. B. at p. 
999 ; 11 Cl. & F. at p. 651. 

(g) Ostler v. Cooke, 13 Q. B. 143. 

{%) Caledonian. E. Co. y. Carmichael, 
L. R., 2 Sc. App. 56. 


Jury nny award 
nil. 


Neither sheriff 
nor jnry may 
inquire whether 
preliminary no- 
ticed liars been 
given. 


Compensation i« 
assessed only ior 
damage ahcer- 
tatiialup at time 
of inquisition. 


* Page 280 . 
Interest 
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With respect to the form of the inquisition, it has been said, that, 
inasmuch as there is to be an extraordinary jurisdiction exercised by 
the sheriff, everything which is made preliminary by the act of Par- 
liament ought to bo set out on the face of the inquisition (<), But 
recent decisions have not supported this doctrine. 

This question, as to the necessity of showing jurisdiction on the 
inquisition, was discussed at groat longth in Taylor v. (Hannon in 
the Exchequer Chamber (h ) ; and all the authorities on the subject 
will there bo found collected and arranged in admirable order. The 
Court, in delivering the judgment, said, — 

“The authority given by the statute to the railway company to take the lands 
of individuals for the purposes of the act, where it is exorcised adversely, and not 
by consent, is undoubtedly an authority to bo carried into effect by moans un- 
known to the common law. And it is, therefore, contended, on the part of tlio 
plaintiff, that the same rule will apply to these proceedings which is hold to apply 
to all other inferior jurisdictions, that, unless sufficient appears upon tho faco of 
tlie proceedings themselves to show that tho jurisdiction exists, such proceedings 
are altogether void. Admitting Buch to be tho rule of law, and not furthor 
relying on tho special finding by the jury, that all which was necessary to givo 
jurisdiction under the statuto did really and in fact take place, than to obsorvo 
that the whole objection is confined to tho faco of the proceedings themselves, 
the question is, whother, either expressly or by necessary intendment, the pro- 
ceedings do of themselves show that they were warranted by tho statute. And 
-we are of opinion that, upon fair and necossary intendment, the jurisdiction 
appears upon the proceedings themselves.” 

The Exchequer Chamber accordingly decided, that, when the 
warrant to the sheriff was annexed to the inquisition, they might bo 
considered as one entire proceeding ; and any deficiency existing in 
one document might be aided by reference to the other ; and that, 
inasmuch as no particular form was prescribed by the slatute, it was 
sufficient if the jurisdiction substantially appeared upon the face of 
tho documents, or might be inferred therefrom (l). 

But wlion tins caso was taken to tho Houso of Lords (m), tho argu- 
ments took a wider range, and two principal objections were urged 
against tho validity of the inquisition, i. e., first, that it did not appear 
on the warrant or inquisition, that the parties had disagreed as to 
the bum to bo paid as compensation ; and, secondly, that it nowhere 
appeared that notice of the proceedings before the jury had been 
previously given, in pursuance of the statuto, and that consequently 
no jurisdiction whatever appeared. These objections wore both over- 

(/) Per Lord Wensleyl.de, in Dor d. I? v. Crolce, I Cowp. 26; If. v. 1 Uunniinj, 
Payne v. JJihfoJ anil fix ter 11. Co., 0 M. 1 Burr. 377. 

6 \Y. at p. 339. See also li. v. Smjdaw, a) Taylor v. Clemson, 2 Q. 1). 978 : 2 

7 T. li. 363 ; If. v. Mayor of Lireryool, 4 Gale & D. 316. 

lluir. 2241 ; If. v. Trustees of Norwich (l) Ibid. 

Poarh, 5 A. & E. 663 ; 1 N. & P. 32 ; If. (m) Tuyhrr v. Clemson, 11 (fl. Is Fin. 
v. South Holland Drainage , 8 A. &E. 429 ; 610. 
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ruled by the House of Lords, and Lord Cottonham’s judgment clearly 
expresses the grounds of this important docision. 

His lordship said, — 

“ If the arguments of the plaintiff be ■well founded, the railway company Lord cm ten- 
acquired no title to the lands in question ; and that, not from any omission of m 7Viyfipv? ient 
what the act required them to do for the purpose of acquiring a title, but from a Umaon - 
dofect iu the form of the inquisition by which the value of the lauds were assessed. 

If the objection be fatal to the title of the company to these lands, there can be 
no doubt but that similar objections will be found to apply to very many titles 
derived under the various acts of Parliament which have, of late years, been in 
operation for the carrying on of public works. 

“ The special verdict finds, that everything was done which the act required 
for the protection of the owner of the property : the question, therefore, iB purely 
one of form, which, if successful, would be destructive of the real meritB of the 
case. This (although no reason for departing from any established rule) may 
properly be taken into consideration, if the case do not fall within the principle 
of decided authorities. 

“ The first objection to the title of the company is, that the inquisition, ascer- 
taining the amount of the purchase-monoy, does not show that there was any 
authority under the act for such proceeding : that is, that it does not allege that 
the parties had not previously agreed upon such amount : for the absence of an 
agreement for tliat purpose was all that the act required to justify the warrant, and 
to give jurisdiction to the sheriff and jury. Now tire warrant, which was referred 
to, and annexed to the inquisition, required the sheriff to impound and swear a 
jury for the purpose of inquiring^ assessing, and giving a verdict for the sum of 
money to be paid ; and by the inquisition, taken in pursuance of this warrant, 
the jury find, assess and give their verdict for a sum of monoy to bo paid for the 
purchase of the premises, by the said act of Parliament authorized to he token 
by the said company ; and the sheriff thereupon pronounces and gives judgment 
for such purchase-money, according to the directions of the act. It certainly 
does not, in terms, negative the fact of the parties having previously agreed upon 
the amount of the purchase-money, but it Btotes that which iB utterly inconsistent 
with any such fact. If the amount of the purchase-money had been previously 
agreed upon, the jury could not have assessed, and the sheriff could not have 
adjudged, the amount of such purchase-money. Whatever form might have been 
gone through, the amount of purchase-money would have been that which had 
been adjudicated upon. It will not be found, upon an examination of the cases, 
that any inquisition has been held defective for not alleging a fact necessarily 
implied from those which are alloged ; and if that be so, there cannot be any 
ground for doing so for the first time in the present instance. This was the 
ground upon which the judges in the Exchequer Chamber held the proceeding 
to be free from objection upon this point, and whioh was before them, and now 
is sufficient to dispose of the first objection raised. Had this not been so, it 
would have been proper to consider whether it can be necessary, in any 
case, that there should be, on the proceedings, averments of facts into which the 
parties had no authority to inquire ; and of whioh, therefore, they could have 
no judicial knowledge.” 

Lord Cottenham then described the effect of the decided cases 
(many of which are cited ante, p. 278, note (i ) ), and proceeded as 
follows : — 
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“I liavo now examined all the cases which havo been relied upon on either 
side, and the rosult appears to be, 1st. That if it bo necessary that the inquisition 
should state the absence of an agreement between the parties, what appoars upon 
the presont inquisition was, in 11. v. Swansea Harbour (it), dooidod to bo sufficient, 
and in JR. v. Oofcc (o), was assumod to bo so, from the objection not having boon 
taken ; 2nd. That, except, in what fell from Lord Mansfield in the latter case, and 
from Lord Denman in 12. v. Committeemen of the Month Holland Drainayc (p), 
there does not appear to be any authority for holding that tho inquisition or 
other proceeding need state any matter not cognizable by tho authority whence 
such proceedings emanate, and all reasoning appears to bo against any such rule. 
The instances referred to by Lord Ahingor (q), in tho Court below, prove that 
sudh preliminary matters wero not cognizable by tho sheriff and jury, and could 
not bo the subject of proof beforo them. How, then, can it be necessary or 
proper that their inquisition should stato facts, of which thoy could not have 
recoived any proof, particularly when, by the 138th Bection of tho act, and tho 
authority of JRaztoii v. Carew (r), such statement would have been conclusive? 

“ A second objection was raised in argument in this House, which I do not 
see noticed in the report of tho ease before the Exchequer Chamber, and that is 
the want of any statement as to notice of the procooding before tho jury, as 
required by the 138th soction. This, if not removed by the observations before 
made, will be answered by the case of Doe d. Payne v. Bristol 11. Co. (s), which 
decided, that what was made necessary by way of proviso in the act need not bo 
alleged in tho proceeding ; but the want of it was to be brought forward by tho 
objecting party. The affidavits show that no such case exists in point of fact.” 

This case was followed by Ostler v. m Cooke (t). There, commis- 
sioners under a drainage act, containing compulsory powers for taking 
lands similar to those in tho Lands Clauses Consolidation Act, caused 
a notice to be given to the landowner, which duly stated tho p.irti- 
culars of the land required, but the warrant subsequently issued to 
the sheriff, requiring him to summon a jury, merely described the land 
as “three acres, twelve roods and twenty perches of land in the 
parish of B.,” which were required for the purposes of the act, with- 
out referring to the notice previously given in pursuance of the acts ; 
and in the inquisition, tho money was awarded “for the purchase of 
three acres, twelve roods and twenty perches of land,” following the 
description of the land contained in the warrant. An action of 
trespass was brought to try the validity of this inquisition, and it 
was objected that the warrant and inquisition ought to have referred 
to the notice to treat, or at all events to have given the description 
and particulars of tho land required, otherwise the warrant might 
apply to any laud of tho claimant, within tho district. The Court, 
however, held that the proceedings were not irregular, and said, that 
by the act the jury were only to inquire into the amount of the com- 


(n) 8 A. & E. 439. 

(o) 1 Cowp. 26. 

(2») 8 A & E. 429. 

( 2 ) 2 Q. B. at p. 999, 


(r) 8 B. & 0. 649. 

( 5 ) 6 M. & W. 320, ante, p. 278. 

(«) 13 Q. B. 143 ; 18 L. J., Q. B, 185 ; 
13 Jur. 583. 
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ponsation to bo awarded for the land required, and tho judgment was 
for the money awarded, and not for the laud. If the commissioners 
should givo evidence of the value of other land than that mentioned 
and described in their notice, the proceeding would be void, and they 
would have no power to enter upon any land of the plaintiff. The 
Court observed, that there was no question as to the identity of the 
laud, as ovidonco of value was given on both sido-i, and there was a 
view ; and neither by the terms of tho act nor by any general rule 
of law was it necessary that the notice should bo referro 1 to, or any 
particular description of the land given in the warrant, to give juris- 
diction to the sheriff and the jury. The Court added, “ The case of 
Taylor v. damson, in the Exchequer Chamber, and afterwards in tho 
House of Lords, was cited on both sides, upon the argument, but tho 
judgments in that case, and particularly that in the House of Lords 
appear to us to be in accordance with our viow of the present case.” 
A writ of error was afterwards brought in the Exchequer Chamber, 
but that Court affirmod the judgment in the Court below, in the 
following terms (a ) : — 

“ Tho question is, whether the warrant and inquisition ought to have con- 
tained. on their faces, a particular description of the lauds which were valued 
by the jury. It certainly would have boon more convenient if they had so par- 
ticularized them, hut tho proceedings are not void because they have not (lone so. 
The effoct of the inquisition is not to make a parliamentary convoyance of the 
lands, but only to estimate the amount to be paid by the commissioners, before 
they make an entry on tho promises required by the notice ; and, as soon &b that 
amount is tendered to the landowner, the commissioners are at liberty to enter 
on the lands. If no title be made out to the land, the amount of compensation 
may be deposited in the Bank, under the Beotiou in the act. If evidence had 
been given before the jury, as to any other land than that to which the notice 
applied, the inquisition would have been irregular, and might have been set 
aside. But hero tho notice given to the plaintiff by tho defendants described the 
precise quantity of the land they required, with all requisite particularity, and 
no question was made as to the identity of the land.” * 

But, notwithstanding these decisions, it may perhaps be at least 
unobjectionable to show, on tho face of the proceedings, a description 
of the lands takcu, and that the proper notices were given by the 
parties upon whoso application the warrant to the sheriff was 
issued (as). 

Tho cases also show that it is no objection, that it does not appear, 
on the inquisition, that the whole of tho capital had been subscribed 
for, although, by the terms of the statute, the compulsory powers to 

(u) Ostler v. Cooke , 22 L. J., Q. B. 71 j demands the compensation originates the 
18 Q. B. 831. proceedings under 8 & 9 Viet. c. 18, s. 68 

(a?) See the form of the inquisition, (Hee ante, p. 196), it will he easy to adapt 
voL II.. tit. Forms. If the party who the form to the facts of such a ense. 


Recital of anb- 
acilptum ot 
eipfl ll uinio- 
cesaary. 



282 CHAP. VI.— MODE OF ASSESSING COMPENSATION. 

4. By a Jury, take lands could not be resorted to until such a subscription was 
made (y). Nor need it appear that a certificate of two justices had 
been obtained, to certify that an erroneous description of lands in tlio 
book of reference proceeded from mistake (s). Nor need it appear 
who is to pay the costs of tho inquiry (a). These decisions are in 
accordance with the doctrine which was subsequently laid down in 
tho cases already referred to. 


Wo may now proceed to inquire what remedies oxist, in cases whero 
the proceedings before the sheriff and jury have been erroneous, or 
objectionablo to either of the parties interested in the inquiry, 
when certiorari The act provides, that “ no proceeding shall be quashed or vacated 
mauwtaon? v ° for want of form, or be removed by certiorari or otherwise, into any 
of the superior Courts (b). But although the certiorari is thus taken 
it iica it the away (c), the Courts will interfere, if it clearly appears that the pro- 
art beyond^ thoir ceeding has related to some matter, over which the sheriff bad no 
junbdiaion. jurisdiction whatever; or if the proceeding itself is impeached as 
being invalid, on the ground of malversation^), or that the sheriff 
Tuna for apply, was interested (e). A certiorari ought to be applied for promptly. 
X. for ceit10 ' Where there was an application for a certiorari on the ground that 
the jury had taken into account matters' 1 which were not legally the 
subject of compensation, but the applicants had allowed five months 
to expire without objection, and had paid costs, and taken various 
other steps upon the footing that they were valid, the Court, in 
exercise of its discretion (/ ), refused such application, and intimated 
also that as a general rule the writ ought not to be granted after the 
expiration of the time allowed for sotting aside an award (cj). 

R. v. BrUtd and The case of R. v. Bristol and Exeter R, Go. (h) may appear, at 
Exeter n. Co. right, to break in upon this rule. There a certiorari was applied 

for to quash im inquisition, and one of the objections relied upon 
was, that the lands taken by a railway company, and for which the 


(?/) Doe d, Payne v. Bristol and Ewter 
R Co., 6 Meo. & W. 320 ; S. C., 2 Eoilw. 
Ca&. 75. 

(&) Taylor v. Clemson, 2 Q. B. 978; 
S. C., 2 Gale & D. 346. 

(a) Soo post, p. 293. 

(J) 8 & 9 Viet. c. 18, s. 145 ; 8 & 9 
Viet. c. 20, s. 156. A writ of certioiari 
always lies at common law to remove 
judicial proceedings. R. v. Abtrdare 
Canal Co., 19 L. J., Q. B. 251 ; 14 Q. B. 
854. 

(c) It has been decided that this clanse 
is applicable to inquisitions. JR. v. Shef- 
field R. Co., 11 A. & E. 194. Soe also M. 
v. Justices of Lindsey, 14 L. J., M. C. 151 ; 


3 D. & L. 101 ; 13 Q. B. 484. 

[d) SoeJJ. v. Cheltenham Commissioners, 
1 Q. B. 467 ; South Wales R Co. v. 
Richards, 18 L. J., Q. B. 310 ; Pinny v. 
South Eastern 11. Co., 26 L. J,, Q. B. 225. 

(e) JR. v. L. and N. W. R Co., 9 L. T. 
423. 


if) Soo Reg. v. South Holla/nd Drainage 
Committee, 8 A. k E. 429. 

iff) Reg. v. Shmard, L. B., 5 Q. B. D. 
829 ; 49 L. J., Q. B. 329 ; 42 L. T. 363 ; 
28 W. R. 506— aff. by C. A., 49 L. J 
Q. B. 716 ; 9 Q. B. D. 741. 

(h) 11 A, & E. 202, n. j 2 Railw. Cos. 
99, 
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jury wore summoned to assess compensation, were situate inoro than 
one hundred yards beyond the line of deviation. It was contended, 
in support of the writ, that, although the certiorari was taken away 
by the special act, yet, as the proceedings wore altogether illegal, and 
there was a total want of jurisdiction, the certiorari would lie. On 
the other hand, it was contended, that, if the proceedings were merely 
null, the certiorari was unnecessary, and the parties entering would 
bo liable in trespass. 

The Court of Queen’s Bench refused to grant the certiorari ; and 
it appears that the learned judges adoptod the argument urged by 
the counsel for the defendants. Littledalo, J., observes, — 

“ Tho parties applying are not without remody, for they may bring trospass, 
if the proceedings aro void. It is argued that there will he a primtl facie justifi- 
cation, if the proceedings he not quashed. I doubt whether that would he so in 
any case ; hut clearly it would not be so where there has been a deviation from 
tho lino laid down.” 

It therefore appears that a writ of certiorari was refused, on tho 
ground that the party had a sufficient remedy by action, although it 
was assumed that the affidavits showed that the sheriff had no juris- 
diction to assess compensation for the lands which wero taken for the 
purposes of the railway (i). • But in the subsequent case of R. v. 
Sheffield and Manchester R. Go. (A*), the Court took occasion to repeat 
the general proposition that, whenovor a want of jurisdiction ap- 
peared, it was competent for the Court of Queen’s Bench to interfere 
by certiorari, although the writ be taken away by tbe express words 
of the statute. Lord Denman, C.J., said, — 

“ The fair import of It. v. Bristol and Exeter Pi. Co. is, that where the act done 
is locally and visibly out of the jurisdiction, it is then the act of a stranger ; and 
wo cannot consider it any Court at all, but leave the party to their remedy by 
an action of trespass ; as, if an inquisition were held in Bedfordshire, to assess 
the value of lands in another county ; but this is something sought to be shown 
without the jurisdiction, by extrinsic evidence, and that, too, where there is a 
clause in the act which, by enacting that it shall he a record, mokes the sheriff’s 
return alone evidence ; and therefore a wrong-door would he protected, if ho 
could induco the sheriff to make a falso return " (l). 

And Patteson and Coleridge, JJ., without going to tho extent of 
overruling R. v. Bristol and Exeter R. Go., intimated that it was 

(i) The puty whoso lands were taken & W. 320; 2 Itnilw. Cas. 73. It was 
afterwards brought ejectment against the not suggested by the counsel for the defen- 
conipany. But the Couit of Exchequer dants that the inquisition was a bar to 
decided that the special art authorized the the action. 

company to make such a doviation ns in- (?') 1 liailw. Cas. 537 ; II A, & E. 194, 

eluded tho lands in question. See Doe d. (?) See post, p. 287. 

Payyw v. Bristol and Exeter E. Uo. } 6 M. 


It. v. Shfffldti 
awl Manchester 
IL Co. 
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not necessary to justify every tiling that miglit have beeu said by tbo 
Court in that case. 

In another case (in) a landowner, whose lands had boon taken and 
severed by the line of a railway, made a claim for compensation, 
which was to be assessed by a jury “in respect of the purchase of 
the land, — for damage to other lands by the severance of the pur- 
chased land from them, — and for injuriously affecting such other 
lands by the execution of the railways and works.” It appeared that 
the line of the railway, when made, would cross an occupation road 
leading from the claimant’s residence to the high road, ami as the 
occupation ro;id was crossed on a level, the claimant required that a 
bridge should be thrown over the railway, whilst the company con- 
tended that a level crossing was sufficient, and no definite agreement 
as to the communication had boon arrived at, previously to tbo 
hearing of the case before tbo jury. Under these circumstances it 
was urged for the claimant, that the jury should allow for tho ex- 
penses of providing a bridge, but the company alleged that tho jury 
ought not to take the matter into their consideration at all, because 
the subject of communication was a matter left, by the acts, entirely 
for the decision of justices of tho peace (u). The under-sheriff 
adopted the latter view of the case, but the jury delivered their ver- 
dict, whereby they gave several sums : first, for the value of the land 
purchased and compulsory possession ; secondly, for severance at 
thirty years’ purchase; thirdly, for loss of water; and, lastly, 450Z. 
for “ severance, owing to the crossing and expense incurred thereby.” 

The company thereupon obtained a writ of certiorari to quash tho 
inquisition, on tho ground that the jury had no right to entertain the 
question, in respect of which they had given the 450 L; and the Court 
of Queen’s Bench decided that thero was a clear excess of jurisdiction, 
in a substantial matter, and the inquisition was quashed. The Court 

said, — 

7 » 

“ This rule cannot be made absolute unless it distinctly appears that, in the 
proceedings, the sheriff and jury have taken upon themselves to decide on a 
matter over which they have no jurisdiction. Whoro that is made out, the statu- 
tory prohibition does not apply, and the inlieront jurisdiction of this Coiut is 
unrestrained ; nor need the excess of jurisdiction in the Court below appear in 
every part of its proceeding, for it cannot give validity to one act, in itself 
beyond tho power of the Court, because it has, at tho same time, dono another 
which it was competent to do.” 


(m) South Wales R. Go. v. Richards, 18 
L. J., Q. B. 310 ; 13 Q. B. 988 ; 13 Jur. 
1095. The Court intimated that, by the 
consent of the claimant, the verdict might 
be allowed to stand for the sums piopeily 


awarded in respect of tho unobjectionable! 
claims. See also Jubb v. Hull Dock Co., 
9 Q. B 443 ; Ferny v. South Eastmi It. 
Co., 20 L. J., Q. B. 252 ; 7 E. & B. 660. 
(n) Post, ch. IX., sect. 6. 
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It may, therefore, now be assumed, that the rule applicable to the 
removal of inquisitions is that which has been already laid down. The 
application of that rule is, however, not unattended with difficulties. 

In the case last mentioned, it is said — "There is a great disposition 
to evade clauses in acts of Parliament which take away the certiorari 
on the alleged excess of jurisdiction ; and we feel hound not to yield 
to attempts of this kind, unless they rest on very clear and satis- 
factory grounds ” (0). And a very learned judge (p) lias observed, 
" There is a perpetual endeavour to get rid of clauses which take 
away certiorari, by impugning the jurisdiction. Such attempts we 
ought carefully to watch, otherwise tho clauses would bo rendered 
nugatory.” And the Court of Queen’s Bench, acting on this prin- 
ciple, have decided, that where an inquisition had been taken before 
a clerk to the under- sheriff, and an assessor appointed, pro Me vice, 
by the sheriff, they not being persons specially named in the act, 
there was no ground for granting a certiorari (q), inasmuch as this 
deviation from the requisites of the act was a mere irregularity, and 
not an excess of jurisdiction. And where the certiorari was taken 
away, and the company issued a warrant to the sheriff, requiring him 
to assess compensation to the claimant “ for damages (if any) which 
shall have been done by reason of the execution of the works,” it was 
contended that the warrant was void, and that therefore the jurisdic- 
tion never attached ; hut the Court refused a certiorari, as the war- 
rant (though it ought not to have contained the words "if any”) gave 
jurisdiction (>■). 

A party who seeks to set aside an inquisition must come into Court 
with clean hands, for he may so conduct himself as to be held incom- 
petent to take an objection to the inquisition, which would he per- 
fectly good under ordinary circumstances. This rule has been applied 
in a case where a party treated land as his owh freehold, when a 
negotiation for purchase was going on, and he was held to be incom- 
petent to set up as an objection, that the lands belonged to his wife, 
and were copyhold, and that the iuquisition awarded no compensation 
to the parties who held these interests in the land. He was also held 
to be estopped from objecting, that, by the inquisition, the company 
were directed to commit a trespass, by making a hedge on other land 
belonging to the complainant, it not being positively stated in the 
affidavit that less compensation had been given to him in conse- 

[o) 18 L. J., Q. B. 312. (r) R r. L noisier and Preston Jum- 

[p) Pattcsou. J., in II. v. (Jhilbnh i n lion 11. Uo., 0 Q. B. 759 ; 14 L. J,, Q. B. 

Commissioners, 1 Q, B. at p. 478. 84. Tnis deuisiou was approved of by all 

[q) R v. Skifishl It. Co., 11 A. & E. llio judges in 11. v. L. and N. W. R. Uo., 

194 ; 1 Railw. Gas, 537. See albO Uorrigul 3 E. & B. 443. Bee Bradbij v. South- 

y. Lon Ion anl Blaelcwdl R Go., 5 Man. ampton Local Board of Health, 4. E. & B. 

& G. 247. 1014. 


Certiorari does 
not lie for meie 
irregularity. 


Parties may bo 
estopped from 
taking objec- 
tions. 
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-Affidavits. 


quencc, and it appearing that, when lie demanded compensation, lie 
had required a certain sum to ho given to him, and also made it a 
condition that the company should erect the fence in question (s). 

If the parties appear and take a verdict without having made any 
objection to a defect in the constitution of the tribunal of which they 
had knowledge, the Court will refuse a certiorari to bring up the 
inquisition (t). 

The writ of certiorari is not therefore taken away in all cases, but 
the objections, which may be raised to the proceedings before the 
sheriff, are limited to cases where it appears that the proceeding 
relates to some matter over which the sheriff had no jurisdiction, or 
unless the proceeding itself is impeached, as being invalid on tlio 
ground of malversation. 

Objections to issuing the certiorari aro available on a motion to 
quash the inquisition when brought up (a). 


We shall now proceed to describe the mode of proceeding to obtain 
a writ of certiorari (a). And, first, the statutory regulations (//), 
limiting a time for issuing writs of certiorari, and requiring notice to 
he given of applications for them, and.recognizauce to he entered 
into before allowance, do not apply to inquisitions or other proceed- 
ings before sheriffs. 

The affidavits should bo carefully prepared {z). If any important 
fact he stated in uncertain language, the Court will refuse the writ. 
And any failure of this kind is the more serious in its results, in 
consequence of a rule of practice, which, if not universal and in- 
flexible, is as nearly so as possible, i. e., that the Court will not allow 
a party to make a second application for the writ, if he has previously 
applied to the Court upon insufficient affidavits (a). 


(*) Jt. v. Committee of Smith Hollnwl 
Drainage, 8 A. & E. 429 ; and see 21. v. 
Justices of Surrey, L. R., 5 Q. B. at p. 
473 ; Jte Lord ListowcTs Fishery, I. R., 
9 C. L. 46. 

(t) Emanuel Hospital v. Metropolitan 
Distinct It. Co., 19 L. T. 692. 

( u ) It. v. Hatfield Fcverel, 14 Q. B. 
298. 

(a) It seems that the rale to show causo 
why the writ should not issue may be 
diiectud to tho company, although tho in- 
quisition bo out ot their custody. It. v. 
Manchester and Leeds Jt. Co., 1 Per. & 
Dav. 164 ; hut see S. C., 8 A. & E. 424, 
u. (a). 

(?/) See 5 Geo. 2, c. 19, s. 2 ; 13 Geo. 2, 
c. 18, s. 5 ; Crown OHice Buies, 1886. 

('-) Tho ufliduvits in support of tho ap- 


plication for tho writ must he intituled 
“In the High Court of Justice, Queen's 
Bonch Division,” only. The certiorari is 
directed to tho paities taking the inquisi- 
tion, adapted to tho particular case, and 
describing the inquisition as in the rale of 
tho Court, and is to be issued as other units 
on the Crown side. Comer’s Practice, 91. 

(a) Bodfiild v. Padmore, 6 A. & E. 
785, n. (a) ; It. v. Manchester and Leeds 
Jt. Co., 8 A. & E. 413 ; It. v. Pickles, 3 
Q. B. 599, n. (as). ; It. v. Great Western 
It. Co., 1 D. & L. 874 ; Tilt v. Dichon, 4 
C. B. 736, where Wilde, C.J., said, “The 
strict practice has been relaxed in eases 
where the first application lias failed in 
consequence of a clerical error, or fiom 
tho uilidavits having been inconectlv inti- 
tuled.” 
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It will, therefore, be proper that all defects in the proceedings 
should be positively sworn to, and, if possible, a copy of the inquisi- 
tion should be annexed ; or if that cannot be procured, the party 
making the affidavit should swear directly to his information and 
belief as to its contents. 

Thus in R. v. Manchester a/nd Leeds R. Go. (b) } a party sought to 
set aside an inquisition on the ground that some of the lands taken 
by the company, and for which damages were given by the inquisition, 
were not included in the schedule annexed to the railway act, neither 
had two justices certified that the omission proceeded from mistake, 
and that, consequently, the company had no right to take the land ; 
and the application was founded on an affidavit made by the owner 
of the lands. The Court refused the application for a certiorari, in 
consequence of the defective mode of stating the objections to the 
inquisition. Lord Denman, C.J., said, — 

“We should issue the cortiorari, if it distinctly appeared that the jury had 
comprehended in their verdict anything which they were not authorized to in- 
clude. But we cannot assume that the fact is so, unless the affidavits positively 
state it. They should cither set out the inquisition, or show that the deponent 
has no copy, and then distinctly state that he is informed of, and believes, the 
facts raising the objection. Here all that appears as to the inquisition is, that 
tho party ‘ objects ’ that certain deficiencies exist. It is said that this is an objec- 
tion upon oath j but suppose he had actually said, ‘ I object upon oath,’ that 
would merely be a solemn form of stating the objection. Then, as to the 
authority of the company to take the lands, and of the jury to assess the value. 
This Bhould he distinctly negatived. Here all that is positively sworn to is the 
description in the books of reference, which is alleged to be insufficient, and the 
statement by the applicant in his protest, that the lands were not properly 
described in the act or schedule. It should be shown positively that the justices 
have not certified; for their certificate would give the power. To assert, 
generally, that it is not the fact that the statute authorizes the proceeding, is not 
enough ; it should be stated how it fails to do so. I disclaim tho principle, that 
wo are to issue a certiorari to bring up the inquisition, on the ground that there 
may probably be defects ; we must clearly see that facts do exist which will 
bring the defects hfefore ns.” 

Lastly, it is important to remember that any defect or want of 
jurisdiction may be shown by affidavit (c). 


The importance of the subject we have been discussing seems to 
justify a few further observations on the effect of the language which 
is found iu the Lands Glauses Consolidation Act, which, by sect. 50, 
directs that, — 

(b) 8 A. & E. 413. Q. B. 08 ; 10 L. J., M. 0. 40 ; Paniy v. 

(e) Sje the case 3 already mentioned, South Ecu'eni Oh, 23 L J., Q. B. 22j ; 7 
ante, up. 282, 238, and 12. v. Bolton, 1 E. & B. 000. 


Defects in pro- 
ceedings should 
ho clearly stated 
in tho affidavit. 


U. y. Manchester 
and Leeds B. Co, 


The effect of the 
inquisition and 
verdict. 

L. C. Act, s. 50. 
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How far verdict 
coiLCluiIvobefow 
L. C. Act. 


R. v. Nottingham 
Old JJ'utenourU 
Vo. 


JR. v. AhnitJicster 
and LeeiU R. Co. 


“ The sheriff, before whcm such inquiry shall bo held, Bhall give judgment for 
the purchase-money nr compensation assessed by such jury, and tho verdict and 
judgment shall be signed by the sheriff, and beiDg bo signed shall bo kept by tho 
clerk of the peace among the records of the general or quarter sessions of the 
county in which tho lands, or any pait thereof, shall bo situate, in respect of 
which such purchase-money or compensation shall have been awarded, and such 
verdicts and judgments shall he deemed records ; end the same, or true copies 
thereof, shall be good evidence in all courts and elsewhere, and all persons may 
inspect the said verdicts and judgments, and may have copies thereof or extracts 
thorofrom, on paying for each inspection thereof one shilling, and for ovory one 
hundred wordB copied or extracted therefrom, sixpence ; which copios or extracts 
the clerk of the peace is hereby required to make out and to sign, and certify 
tho same to be true copies.” 

It is believed that no case has yet arisen in which the full effect 
and meaning of this section have been considered. But in the fol- 
lowing cases, which all occurred previously to the passing of the 
Lands Clauses Act, the judges appear to have felt considerable diffi- 
culty in putting a construction upon statutes which contained similar 
provisions (d). 

In an early case (e), an application was made to compel a company, 
by mandamus, to pay the amount of compensation, where the verdict 
and judgment had been duly enrolled at the sessions ; and it was 
contended that the remedy was on the record, [and that a writ of 
mandamus was therefore inapplicable. Patteson, J., said, — 

“ If thore be a specific remedy for this sum«wo cannot grant the mandamuB. 
Now, the court of quarter sessions is to give judgment for the Bum assessed by 
the jury, which judgment is to be conclusive ; and the clerk of the peace is to 
sign the verdicts and judgments, which are to be registered and to become 
records. It seemed to me, at first, that, if theBe were judgments of record, they 
might be enforced like judgments of other Courts, by tho process of the Court 
itself, if it had any process proper for the purpose, and, if not, by action of debt. 
But, on looking to the act, I doubt whether such a consequence can bo admitted. 
These are not the ordinary records of the quarter sessions ; and I havo never 
heard of an action on a record of this sort.” 


The same learned judge, in a subsequent case (/), said, — 

“ Ab to what fell from me during the argument in tho present case, respecting 
the effect of the inquisition, considered as a judgment, I merely wislxod to inquire 
whether, if it have tho effect of a judgment of a Court of rocord, error would not 
lie, and a certiorari be excluded. But I think that, in fact, this cannot be con- 
sidered as a judgment. The section is drawn veiy loosely ; but it does not, as 
far as 1 can understand it, gives theso proceedings an effect analogous to that of 
judgments of a Court of record.” 


(d) By some oil tlio earlier statutes no con- 
veyance appears to have beon necessary to 
vest laud m a company, after tho compen- 
sation was assessed, and the inquisition re- 
corded with the clerk of tho peace. See 
Bruce v. Willis, 11 A. & E. 463. By other 
statutes, the conveyances of the lauds were 
required to be enrolled tit the sessions ; Jt. v. 
Leeds and Liverpool Uctnal Co., ib. 316 ; 


but under the Lands Clauses Act, the legal 
title of tho company to the lands taken 
undor tho compulsory powers does not 
seem to be complete, until a conveyance has 
been executed. See post, eh. VIII., h. 1. 

(c) R v. Nottingham Old WutcrworksCo., 
6 A. & E. 35.5. 

(/) R v. Manchester and Leeds R Co., 
8 A. & E. at p. 428. 
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And Littledale, J., in another case, said (g ) s — 

“It is said, that, because this inquisition is to be kept among the records of 
the quarter sessions, it ought, as the record of an inferior Court, to set forth 
everything which was necessary to give jurisdiction. But the enactment is 
morely directory, that the judgment, having boen given, shall be kept among 
the records of sessions j and, as to tho judgment itself nothing is prescribed, 
except that the jury shall ascertain the sum to be paid for purchase or recom- 
pense, and the justicos shall accordingly give judgment for such purchase-money 
or recompense so to be assessed.” 

It therefore appears that tho enrolment of tho verdicts and judg- 
ments with the clork of tho peaco does not clothe them with the 
character of records for all purposes. 

In a subsequent case it was, however, said by Lord Denman, C. J., 
and Patteson, J., that the effect of the record of the inquisition and 
judgment would be to operate as a conclusive bar in any action which 
might be brought to recover the lands (h). 

It will he observed that in all the foregoing cases the special act 
provided that the verdict and judgment “ should be binding and con- 
clusive to all intents and purposes ; ” and then, when deposited with 
the clerk of the peace, they should be deemed records “ to all intents 
and purposes whatsoever.” As these words are omitted in the Lands 
Clauses Act, a strong inference seems to arise that the Legislature 
did not intend that the verdicts and judgments when enrolled should 
of themselves bo binding or conclusive, or that they aro to bo deemed 
records in the ordinary sense of the term; and it may be contended, 
that the language used in this statute will be sufficiently carried into 
effect, if it be construed to mean that the verdict and judgment, 
when enrolled, shall be deemed tho record of the proceedings which 
actually took place before the sheriff. And it would seom that one 
main object of sect. 50 was to facilitate the proof of what took place 
before tho sheriff and jury (i). 


Having thus endeavoured to point out what defects in the inqui- 
sition may still be taken advantage of by certiorari, and the mode of 
applying for the writ, and the effect of the verdict when enrolled, wo 
shall turn to another important branch of our inquiry. 

( tj ) R. y. Trustees of Swansea Harbour, rigal v, London and Bladmll II. Co., 6 

8 A. & E. at p. 448 ; S. C. 1 Per. & D, Mon. & G. 210, the counsel for the plain- 

512. till' do not appear to have relied upon the 

[h) R. y. Sheffield R. Co., 11 A. & E. demurrer to the fourth plea, on the ground 

194 ; also Chabot v. Lord Morpeth, IB that no proof except the record could bo 

Q. B. 449. But see the dictum ol‘ Littlo* given. 

dale, J., in 22. v. Bristol and Exeter R. Co., (i) See Phillips on Evidence, 9th Ed. 

11 A. & E. at p. 204. It is also worthy of 131. and observo that the Dooumontaiy 

remark, that in Doe d. Bayne v. Bristol Evidence Act, 8 & 9 Viet. c. 118, was 

and Exeter R. Co., 6 M. & W. 320, the passed three months after tho Lauds Clauses 

counsel for the defendants dhl not contend Act. 


Ji. v. Trustees 
tfS mined 
uarbour. 


How far veullcfc 
conclusive alter 
Tj, C. Act. 
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Insufficiency of 
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No now tri il. 


It may happen tliat tlio proceedings taken oil the inquisition 
before the sheriff aro strictly regular in form and substance, and yet, 
through the perverseness or mistake of jurymen, or some other 
similar miscarriage, gross injustice may bo done, in deciding the 
question of compensation submitted to the jury. In such a case, it 
is evident that a -writ of certiorari will not lie to remove the inquisi- 
tion, inasmuch as the writ is expressly taken away by the statute, 
and there k no want of jurisdiction, or any malversation on the part 
of the presiding officer (?')• 

Is, then, the party aggrieved without any remedy ? Upon this im- 
portant quostion, R. v. Eastern Counties R. Co. ( l ) seems to be in 
point. That was an application for a mandamus commanding the 
defendants to issue a precept to the sheriff, to summon a jury to 
assoss damages to I 1 . It appeared that F. was tenant from year to 
year of premises near Chelmsford ; that the fee simple of a portion of 
those lands was purchased for the purpose of constructing the railway 
theroon ■ and that the company also temporarily used a portion of 
the remainder of the laud, by passing to and fro, -with carts, &c., as 
they were empowered to do under the special act. At the trial, F. 
proposed to give evidence of damage done to growing crops, by the 
construction of the railway; and also of damage dono by the 
temporary user of a portion of his land*; and he offered evidence to 
show that a temporary road had been made over his meadow, 
destroying the pasturage, but that the meadow had, in other respects, 
always remained under his control. The under-sheriff, however, 
rejected this evidence, upon the ground, that, by the act, authority 
was given to justices to award damages in respect of the temporary 
occupation of any land. It was urged that this provision was not 
applicable, as there bad not been a temporary occupation, but a mere 
user of the land ; but the presiding judge withdrew this branch of 
the case from^the consideration of the jury. A further objection was 
raised that the verdict was against evidence. F. had originally 
claimed 524?. ; by his witnesses he proved damage to the amount of 
411?. The company, by their witnesses, showed that the damage was 
152?. 10s. ; but the jury awarded only 49?. 

Upon those facts it was contended, that, if the Court saw that 
obvious injustice had been dono, it would not hesitate to put a party 
in a position to maintain his rights, but Coleridge, J., said, — 

“This was an application for a rule, calling upon the company to show cause 
why a writ of mandamus should not issue, commanding them to issue a precept 
to the sheriff to summon a jury to assess damages for injury alleged to havo been 
sustained by reason of the works of the railway. It appeared that such a precept 
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liad already issuod, and that a jury had eat under it to assess damages in respect 
of all tho causes of damage for which compensation is now sought to he obtained, 
and that they returned a verdict for 40?. It is said that this is a sum grossly 
undor the amount which the party is entitled to claim ; that he proved damage 
to the amount of nearly 500?., and the insufficiency of the vordict is attributed 
to two causes : one, that the sheriff excluded one entire sot of damages from the 
consideration of the jury, on tho ground they wore proporly recoverable under a 
particular section of the company’s act before a justico ; another that, although 
the claimant proved a much largor amoimt of damage than that found, tho jury, 
from some personal cause, chose to give a vordict for an inadequate amount. It 
was admitted, that a direct motion for a now trial could not be made, and no 
doubt that was a proper admission, for the proceeding is the creature of the act 
of Parliament ; and the section of the act, by which it is direutod that such a 
proceeding shall bo had, makes the verdict final j but, even if this bo not so, I 
am at a loss to seo what machinery this Court Las to direct a new trial. Bat it 
was said that tho Court might direct a second precept to issue. It appoexs to mo, 
however, that if 1 acceded to such a proposition, I should only he doing a thing 
indirectly, which cannot he done directly. If a mandamus should go, the return 
would bo that a precept has been already issued, and the only answer to Buch a 
return would bo 1 Yes ; but justico has not boon done under that precept ; ’ so 
that, in point of fact, it would still come to the some tiling, that tho Court would 
bo called upon to grant a new trial. I am informed that a like application has 
been mado in the full Court in anothor case, and that it was refused. I do not 
know whether injustice has been clone or not ; but oven if it has, I have no 
powor to interfere, and no rule, therefore, can go in this case” (m). 

• 

And in delivering judgment in R, v. L. and N. W. R. Co. (n), it 
was observed by the Court, that — 

“ It must ho admitted that even for a preliminary and inconclusive trial, a 
sheriff’s jury are an unsatisfactory tribunal, and thoir decision additionally objec- 
tionable becauso no orror in tho direction given to thorn, nor any mistake or 
oven perverseness in their finding, con be roviowocl as in a trial at Nisi Prius.” 

It soems to be a peculiar anomaly, that a new trial may ho had to 
correct any miscarriage which may occur in trials at. Nisi Prius, 
where the judges of the superior Courts preside, whilst the very im- 
portant questions which arise in compensation cases are subject to no 
further inquiry or supervision, provided the sheriff had jurisdiction to 
enter upon the inquiry, and there was no malversation on the part of 
the presiding officer. 

And it is now provided by sect. 41 of the Regulation of Railways 
Act, 1808, 31 & 32 Yict. c. 119,* that either the company or the party 
entitled to compensation may apply to a judge, “who shall, if he 
think fit,” make an order for trial of the question in the same manner 

(m) Sea JBe Strou l, 8 0. B. 602, whore (») 3 E. & B. 476. Seo also Bathr y. 
the question was discussed butnotdecided Nottingham and Qranthm li. and Canal 
os to the power of the Court to inteifero Co., 16 0. B., N. S. 726. 

with the award of cm umpire under sect. 27. 


Sheriff’s Jury 
unsatisfactory 
tribunal, 


Alteration of tho 
lew In 1838. 

• Ante, p. 273. 
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as an ordinary action. Such an order, if made, \\ ill bring all pro- 
ceedings under the control of the Court “as in ordinary actions 
therein,” so that a uew trial may be directed. 


Recovery of Amount awarded.] Wo will now suppose that the 
question as to the amount of the compensation has been finally 
decided, the titlo to the lands perfected (o), and that nothing remains 
but to recover the compensation from the company. We therefore 
proceed to consider what remedies may bo resorted to, by the party 
entitled to receive the money awarded by tho verdict of the jury, 
and tho costs attending tho inquiry. 

This question was very much discussed in tho Courts of Law, 
when it first becamo necessary to provido a remedy to recover com- 
pensation under some of tho earlier special railway acts. Some of 
these acts were altogether silent as to tho mode in which the 
money awarded should be recovered. In other instances it was 
enacted, as has been already shown, that the inquisition, verdict and 
judgment should be enrolled by the clerk of the peace, and should be 
deemed records to all intents and purposes. The question soon arose, 
whether tho proper mode of recovering money awarded as compen- 
sation was by action of debt — on the case — or debt upon the statute, 
or by an action of debt as upon a judgment of record, — or whether 
the only remedy was by indictment. All these modes of proceeding 
were suggested in an early case, as an answer to an application 
mado for a mandamus to compel a company to pay a sum of money 
awarded as compensation. The Court of Queen’s Bench, without 
determining that one or more of the before-mentioned remedies 
might not exist, determined that, in the absence of any other clear 
remedy, they ought to issue a mandamus ; and this was the mode of 
proceeding usually adopted to enforce the payment of compensation 
money Q)). 

But the Courts having afterwards decided that an action of 
debt (q) may bo brought on an inquisition and verdict, this pro- 
ceeding has superseded the old remedy by mandamus. In such an 
action the plaintiff may recover not only the amount assessed for 
compensation, but also tho costs attending tho inquiry, if he is 
entitled to them, and they have been taxed (r). A more summary 

(o) Post, til. 1 itle to Lands. R Co., 5 Man. & G. 219 ; It. y. Hull and 

[p) It. v. Nottinqham Old Waterworks Selby II. Co., 6 Q. B. 70; Williams v. 
Co., 0 A. & E. 365; It, v. Trustees of Jones, 13 M. & W. 628; East and West 
Swansea Harbour, S. A. & E. 439 ; It. v. India Docl Co, y. Gattke, 3 Macn. & G. 
Deptford Pier Co., 8 A. & E. 910 ; It. y. 173. 

Great Weston It Vo., 6 Q. B. 72, u. (/•) South Eastern 11. Co. y. Rirlwrd- 

(2 ) Ooniijnl v. London and 3)la h-all so', Vo C. B. 810 ; Chap, nan v, Monmouth. 
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remedy is, however, provided by the statute to obtain the costs, by 
the following sections. 

The costs of the inquisition are provided for by sect. 51. .This coih of inqni* 
section follows tho principle of sect. 34,* and enacts, that where the l. a. Art, «, si. 
verdict of the jury shall be given for a greats'/' sum than the sum * ra fa'° 264 - 
“ previously offered ” by the company, all the costs of such inquiry 
shall be borne by the company ; but if the verdict of the jury be 
given for the same, or a less sum than the sum “ previously offered ” 
by the company ; or if the claimant fail to appear, “ one-half of tho 
costs of summoning, impannelling and returning the jury,” and of 
taking the inquiry and recording the verdict, if any, shall be defrayed 
by the claimant, and the other half by the company. 

To understand this section and the decisions upon it, sects. 38, 46, 
and 68 must be carefully studied. By sect. 38, before issuing the 
warrant for a jury “for settling any case of disputed compensation,” 
the promoters must give not less than ten days’ notice to the other 
party of their intention, “ and in such notice shall state ” what sum 
of money they are willing to give for tho lands to be taken from him, 
and the damage to be sustained by him. By sect. 4G “ not less than 
ten days’ notice of the time and place of the inquiry shall be given” 
by tho promoters to the other party. These BectionB primd facie 
apply to the more numerous cases where the promoters themselves 
take the first step by notice to treat for lands required and the like. 

Sect. 68 applies to the less numerous cases where the claimant takes 
the first step, and enacts that if any party shall be entitled to com- 
pensation for lands taken or injuriously affected, and for which 
satisfaction has not been made, he may have tho same settled if he 
claim more than fifty pounds by a jury or arbitration, at his option, 
and if he desire a jury, may give notice stating, amongst other 
particulars, the amouut claimed, twenty-one days after the receipt of 
which notice the promoters “ shall issue ” their warrant-for a jury, or 
in default, shall be liable to pay the amount of compensation 
claimed. 

The G8th section, it will be observed, is silent as to the costs of an 
inquiry. It has been decided that the 51st (a) and 4Gth (t) sections 
are incorporated with it, but that the 38th (u) is not. The words 
“previously offered” therefore, in sect. 51, apply to every kind of 
inquiry, but bear a different meaning according as the inquiry is 


shin B. Go,, 2H . & N. 267 ; 27 L. J.. Ex. 
97 ; Mortimer v. South Wales M. Co., 28 
L. J., Q. IL 129 ; 1 E. & B. 376 ; Fletcher 
v. Great Western It, Go., 28 L. J., Ex. 
147. 

(&) South Faster ii B. Go. v. Richard- 
90 L .1 . C. P. 122 : affirming decision 


Mow, 20 L. J., 0. P. 236. 

(t) Metropolitan B. Co. v. Tumham, 32 
L !., M. C. 249 ; Faymtrd v. Metropoli- 
tan It. Co., 33 L. J., Q. 1). 73. 

(«) Baihtone v. York, Sic., B. Co.. 19 
L J., Q. B. 464 ; 14 Jin-. 1021. 
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4 . ByaJuiy un( j er the leading sections of the act as to compensation for laud 
required, <Src., or under sect. G8, as to compensation for land taken or 
injuriously affected. If the inquiry bo under the loading sections of 
the act, the words “ previously offered ” mean “ offered in the notice 
under sect. 38 ” (.<.■), and no subsequent offer has any effect on tho 
costs (if). If the inquiry be under sect. G8, the words “ previously 
offered ” mean offered within a reasonable time previously, that is, 
contemporaneously with or before tho notice of the time and place of 
the inquiry under sect. 46 (c). Therefore an offer of a smaller sum 
may be amended by the offer of a larger, if the offer of tho larger be 
in time under sect. 4G (a), and it would soem also that an informal 
prior offer not stated in the notice under s. 38 will not, as against n 
subsequent offer so stated, be tho sum “ previously offered under 
sect. 51. It has been oven suggested that the notice under sect. 38 
may be wholly revoked with tho result that an offer in the sub- 
stituted notice may be good (5). 

In any case the offer of a lump sum, including all costs as yet 
incurred, is bad (c). 

what costs The claimant, if he recover more than tho sum offered, is entitled 

rocovoia c. ^ ^ the costs as defined by sect. 52 (ri). If a claim bo made under 
more heads than one, and the jury give the same aggregate amount 
as that offered by the company, but apportion tho items differently, 
tho claimant is not entitled to costs (('). A claimant has been held 
to be entitled to the costs both of an aboitive inquiry (where the 
inquisition was quashed on the ground of misdirection) and of the 
inquiry which followed it, and resulted in a good verdict (/). 

Wheie no Mira It will be observed, that sect. 51 docs not, any more than sect. 34, 
make provision for the case of the company making no offer at all. 
Iu such a case it would seem that the claimant is entitled to his 
costs, unless the jury award nil (cf). It has been decided, too, under 
sect. 34, that tho claimant is entitled to costs whore no offer is 




(«•) 11 j. v. Mushr Munhy Smith, L. It., 
12 Q B. D. 481 ; 53 L. J. Q. B. 115 ; 32 
W. R, 275 ; rearson v. Great Northern Jl. 
Co.,L. R..7Q.B. 785, n.; 18V. R. 259 ; 
FitsJiardinge [Earl) v. Gloucester mul 
Berkeley Canal Co, 41 L. J., Q. B. at 
p. 18, per Blackimm, J. 

(y) See the cases supra. 

(i) Metropolitan 11. Co. v. TurvJunn, 32 
L. J., M. 0. 249 ; Haymml v. Mctiopoh- 
tan R Co , 33 L. J., Q, 13. 73. 

(a) Hayward v. Mctiopolilan li. Co., 
supia. 

' (ft) Per Lord Colei id"Q, C. J , in Beg. v. 
MuStciyManlcy Smith, supra, and per 
Blncknpm, J., in Fit-Jiaidinqe v. Gloucester 
and Berkeley Canal Co., L. R., 7 Q. B., at 
T), 785 and note (ir), ante. 


(c) Bulls r. Milt ipvhtan Board of 
Wmks, L. R., 1 Q. B. 337; 35 L. J., 
Q. B. 101 ; 13 L T. 702 ; 14 W. R. 370. 

(d) Dray v. South Eastern Jl, Co., 11) 
L.J., Q. B. 11. The costa of a mandamus 
to tho sherifl to hold the inquiiy would not 
he included. B. v. Sheriff" of Middlesex, 
5 Q. B. 365. See also B. y. Gardner , 6 
A & E. 112 ; R. y. Sheriff of Warwickshire, 
2 Knilw. Cas. 061. 

(c) Hayward v. Metropolitan B. Go., uhi 
supra. 

(/) Beg. y. North London 11. Co., 51 
L. J., Q. B. 241 ; 30 W. R. 272. 

{<)) See per Alderson, B, in South 
Eastern R. Co, y. Richardson, 20 L. J.. 
C. P. 122. 
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made (It), and the principle of that decision would seem to be 
applicable to cases under sect. 51. On any other construction of 
the statute, the company might avoid costs by simply refraining from 
making an offer. Moreover, it is expressly provided by sect. 38, 
that the company, in giving notice of their intention to summon 
a j ul 7> must state what sum of money they are willing to give, 
so that the company, if they make no offer at all, are in default. 
Where no offer is made, and the company, notwithstanding an 
adverse verdict, turn out not to be liable in law, sect. 51 has no 
application (i). 

By sect. 52, the costa of the inquiry are, iu case of difference, 
to be settled (j) by one of the masters of the Court of Queen’s 
Bench of England or Ireland (k), according as the lands are situate, 
on the application of either party (7). Such costs include all reason- 
able costs, charges and expenses incurred in summoning, impannelling 
and roturning the jury, taking tho inquiry, the attendance of wit- 
nesses, the employment of counsel and solicitors, recording the 
verdict, and judgment thereon and otherwise incident to such in- 
quiry (£).. 

There is a conflict of authority as to the finality of the taxation. 
The bettor opinion would seem to be that the master’s taxation 
cannot he reviewed by thfi Court on motion, inasmuch as ho is 
intrusted with the duty of taxation as a person, and not as an officer 
of the Court. It is doubtful whether the Court would interfere either 
by certiorari or mandamus, with an improper taxation (m). 

By sect. 53, if any such costs be payable by the company, and 
within seven days after demand be not paid to the party entitled to 
receive the same, they are recoverable by distress (u), and on appli- 
cation to any justice "he shall issue his warrant accordingly.” If the 


(It) Martin v. Leicester WatcrworU , 
27 L. J., Ex. 432. 

(i) Todd v. Metropolitan District Jl. 
Go., 24 L. T. 435 ; 19 W. E. 720. 

(;) Tho fee for settling tlio&e costs, one 
shilling per folio, is payable in moiiey, not 
in stamps, 31 & 32 Viet. c. 119, s. 45. 

(k) It is remarkable that tho taxation 
of costs form no part of tho ordinary 
duties of the waiter in Ireland: that is 
done by the taring officer. See 7 & 8 
Viet. c. 107 ; 30 & 31 Viet c. 129. In 
Maher v. Soxdhmi and Western S. Go., 
13 Ir. L. E. 364, it was said by Blackburn c, 
C. J., tliat the Court of Queen’s Bench had 
no jurisdiction to compel the officer to tax 
these costs. 

(Z) The master has no jurisdiction to 
tax costs incidental to railway in<iniry as 
between solicitor and client, but onlv as 
between party and party. O'Farrell v. 


Limerick and Waterfowl B. Vo., 13 Ir. 
L. E. 365. 

(m) See Owen v. L. and N. W. B. Go., 
L.K, 8 Q. 13. 54 ; 37 L. J., Q. B. 51, in 
which tho authorities are reviewed ; Bosi 
v. York and Newcastle and Berwick It. 
Go., 13Jur. 010; Metropolitan B. Go. v. 
Turnham, 32 L. J., M. 0. 249 ; 14 0. B., 
K S. 212 ; Bray v. South Eastern B. Co., 
7 D. k L. 307. In a cose under seel. 34, 
it was said that the master might refuso to 
lax costs if no costs were due. Fifo- 
hnrdinge {Earl) v. Gloucester and Berke- 
ley Garni Go., 41 L. J , Q. B. 316. 

(?:) A mandamus will not bo granted to 
recover costs, where a remedy by distress 
is given by the statute. B. v. London and 
Blackmail B. Co., 3 D. & L. 404 ; 4 Railw. 
Cos. 119 ; B. v. Mull and Selby B. Co., 6 
Q. B. 70. 


Costs to lie 
settlod by the 
master. 

Soot. 52. 


Review of 

master's 

taxation. 


Costs reco rat- 
able by distress. 
Sect. 59. 
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i. By a Jury. 


Attachment 

ol'pnrcliaBc- 

money. 


costs be payable by tho claimant, they may be deducted and retained 
by the company out of any money awarded by the jury to the 
claimant. The payment or deposit of the remainder, if any, of such 
money is to be deemed payment and satisfiiction for the whole 
thereof. If the costs exceed the amount of the money awarded, 
the excess is recoverable by distress on application to a justice of tbo 
peace. 

The purchase-money, even where ascertained by the verdict of a 
jury, is not a debt “due or accruing” to tho vendor, so as to bo 
capable of being attached under the garnishco Orders of the Rules of 
Court, Ord. XLV., Rule 3 (o). 

(o) Howell v. Metromlitan District 12. Co.. L. R. 19 Ch. D. 508 : 51 L. J. I'll, 158 : 
46 L. T. 707 ; 30 W. R. 100. 



( 297 ) 


CHAPTER VII. 


ON THE INVESTMENT OH PAYMENT OF PUBCHASE-MONEY AND COM- 
PENSATION, AND COSTS ATTENDING INVESTMENT. 


I'AQB 

1. The Investment or Payment of 

Purchase-money and Compen- 
sation 297 

2. Costs attending Investment . . 310 


PAGE 

3. I Vhether Money deposited is to 
he considered as Real or Per- 
sonal Estate 318 


1. The Investment or Payment of Purchase-Money and Com- 
pensation. 

Although, as has been shown,* the Lands Clauses Consolidation 
Act enables tenants for life, and other persons under various dis- 
abilities, to sell lands to a railway company, such parties are not 
entitled to take the purchase-money or compensation coming from 
the company for their own use, but it must be in such and some 
other cases invested for the benefit of the parties interested. 

The following are the provisions of section 69 with respect to 
suras of 2Q0Z. or more coming to parties having limited interests, or 
prevented from treating, or not making title : — 

If the purchase-money or compensation be payable in respect of 
any lands taken by the company from any corporation, tenant for 
life or in tail, married woman (a) seised in her own right and entitled 
to dower, guardian, committee of lunatic, trustee, executor, or ad- 
ministrator, or person having a qualified interest only, which he is 
not entitled to sell except under tho Railway Acts (<$), the amount is 
to he paid into the Bank of England (c) or Ireland, as the case may 
be, and the monies remain so deposited, until the same be applied (d) 
to some one or more (e) of the following purposes : — 


(a) See Married Women’s Property Act, 
1882. 

(S) As to Settlod Land, seo also Settled 
Lend Act, 1882, 45 & 46 Viet. o. 88, s. 32 
and a. 53, by -which latter section a tenant 
for life iu exercising tho powers of the act 
ia trustee for all parties interested. 

(c) By the Supremo Court Funds Buies, 
1886, rule 39, if tho lands be in England 
or Wales, the money “ shall ho placed in 
the books at the pay office to the credit of 
T?v lvn+p the timm nf p.rs of the undertaking. 


in the matter of tho special (citing it), and 
somo words shall be added in each case 
briofly expressive of the nature of the dis- 
ability to sell and convey, by reason of 
which tho money shall bo so paid in, which 
particulars shall be stated m the request 
for tho direction for the lodgment." 

(d) As to the costs of such application, 
sec sect. 80. 

(c) At tho option of the claimant lie 
Be Beauvoir’s Trusts, 29 L. J., Oh. 567, 
per Turner, L. J. 


1. Modes of 
Investment. 


Page ICO. 


Investment nf 
sum of 200i. or 
more coming to 
party under 
disability. 

L. C. Act, g. 00. 
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1. iMeanf 
Investment 


Discharge of 
debts. 

Purchase of 
other lands 


Rebuilding. 


Payment. 


Court -will oulor 
Investment on 
petition. 

Sect. TO. 


])vi hums on 
bs 00 .mil TO. 

Settled Land 
Act, lbb2, b. i2. 


1. Land tax an 
lucuuibrances. 


1. In the redemption of tlie land-tax, or the discharge of any 
incumbrance affecting the land, or affecting other lands settled there- 
with to the same or like uses, trusts or purposes : or, 

2. In the purchaso of other lands to be conveyed, limited and 
settled upon the like uses, trusts and purposes, and in tho same 
manner as the lands in respect of which such money shall have been 
paid, stood settled : or, 

3. If such money shall be paid in respect of any buildings taken 
under the authority of the acts, or injured by tbe proximity of the 
works, or injured by the works, in removing or replacing such build- 
ings, or substituting others in their stead, in such manner as the 
Chancery Division of tho High Court shall direct : or, 

4. In payment to any party becoming absolutely entitled to such 
money. 

By sect. 70, such money may bo so applied, as directed by sect. GO, 
upon an order of tlie Court, made on the petition of the party who 
would havo been entitled to the rents and profits of the lauds in 
respect of which the money was deposited ; and until the money can 
he so applied, it may, upon the like order, be invested in the funds, 
or in government or real securities (/), and the interest, dividends 
and annual proceeds thereof paid to the party who would for the 
time being liavo been entitled to the refits and profits of the lands. 

It is now proposed to treat together the numerous cases on tho 
69th and 70th sections ; but it should be premised that the Settled 
Land Act, 1882, s. 32, which will be hereafter referred to (</), has, by 
materially enlarging tbe powers of investment, materially diminished 
the importance of many of them. The 69th section provides for the 
application of the purchase-money in (1) redemption of land-tax, or 
discharge of incumbrance ; (2) the purchase of other lands ; (3) the 
restitution of buildings ; and (4) payment in cash. The 70th section 
provides the procedure by which this is to be accomplished, and for 
interim investment, and payment of dividends. 

To treat of these in their order : — 

Whore a special act contained a similar provision as to redemption 
of tho land-tax, it was decided that a tenant for life, who had re- 


(/) The Master having reported against 
the propriety of allowing money, as a 
general principle, to bo invested on mort- 
gage, Knight Bruce, Y.-C., said, as he was 
doubtful on the point lie would not go 
against tho decision of the Mastor. Ee 
parte Franllyn, 17 L. J., Ch, 166 ; 12 
Jnr. 642 ; 6 Hailw. Cas. 206 ; Re parte 
Craven, 17 L. J.,Ch. 216, Shadwcll, v.-O., 
refused a similar application. But In re 
Lomov, 34 Beav. 294 ; and In re Willein- 
son, 37 L. J., Ch. 3S4, it was allowed ; and 
in the latter case. Malins. Y.-C.. thought 


Ee parte Franllyn earned tho doctrine to 
an extent not warranted by tlio modern 
practice of the Court. And see In n 
WiIHavi HtnUJCs Estate, L. R., 9 Eq. 178 ; 
In re Sewait's Estate, L. R. 18 Eq. 278. 
In re Fryer's Settlement, Fiyer v. Salislmry 
and Dorset Junction It. Co , L. It., 20 Eq. 
468, Hall, Y.-U., directed the purchase- 
monoy to be invested in East India lour 
per Cent. Stock. See also tho cases col- 
lected in Me Taddy's Estate, 43 L. J., Ch. 
192, n. 

(a) See r>. 306. nost 
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deemed before tbc act, might reimburse himself out of the proceeds 
of the lauds purchased of him by the company ( h ). Leases are an 
“ incumbrance affecting the land ” within the act ( i ). The applica- 
tion of part of the fund derived from the sale of glebe to the extin- 
guishment of a drainage rentchargo (having eleven years to run), 
has been refused (/>•). 

Bonds issued to secure money borrowed by a corporation, which 
was payable out of the borough fund, which was a fund made up in 
part of the rents of the real estate of tlio corporation, and mortgages 
of the tolls of the cattle-market and market-hall, have been held to 
be “ debts " affecting the land of the corporation (l). 

As to debts, &c. affecting other lands settled therewith, &c. — 

If the lands of a municipal corporation are taken, the purchase- 
money may be devoted to payment of mortgage monies secured on 
other lands belonging to the same corporation (m). 

The question what kind of lands may be purchased under section 
G9 has given rise to several decisions. 

In lie Vann's Estate (n), Knight Bruce, V.-C., doubted whether 
the Court was authorized to order deposited money arising from tlio 
sale of freehold property to bo invested in a copyhold estate ; but 
upon a representation that tho master had found that it was for the 
benefit of all parties interested that the purchase should be made, lie 
ruade the order as prayed. Butin a subsequent case (o) in which 
he refused to allow the purchase-money of freeholds to be invested 
in leaseholds, he expressed doubts if he had acted rightly in Re 
Cana's Estate. 

In another case (jp) tho Lords Justices made an order for re- 
investment in copyholds, where the greater part of the lands sold 
to the railway company was of a like tenure. And where the peti- 
tioners were charitable trustees, having an absolute legal titlofg), 
Malins, V.-C., allowed the purchase-money of freeholds to be invested 
in leaseholds (r). 

As to leaseholds, the purchase-money of which when invested is 
insufficient to give a tenant for life the same benefit as the lease, see 
In re JPfleger (s), in which case a government annuity, equal to the 


(h) Ex parte Lord Narrlhwick, 1 Y. & 
Coll., Exch. 166. 

(i) Ex parte Corporation of Sheffield, 
Be Manchester, Sheffield and Lincolnshire 
B. Co., 21 Beav. 162 ; 25 L. J., CL 587 ; 
Ee parte Mayor of London , 37 L. J., CL 
375. 

(jfc) Kirl'smalon (Rector), expartr, L. E , 
20 Ch. D. 203. 

( l ) In Be Derby Municipal Estates, L. E. , 
3 Ch. D. 289 ; 30 W. B. 729. 

fm\ TPy tvtvfa Ah 'nnwifinn nf Camhridae. 


5 Eailw. Cos. 204 ; 6 Hare, 30 ; 1 2 Jur. 450. 

(n) 19 L. J., Ch. 376 ; 15 Jur. 3. 

(o) Ex parte Macaulay, 23 L. J,, Ch. 
815 ; 23 L. T., 0. S. 263. 

(p) Be Browne, 6 Eailw. Cas. 733; 16 
Jur. 158. 

(q) Sec Be Spurslmoe’s Charity , L. E., 
18 Eq. 279. 

(r) In re Behoboth Chapel, L, E., 19 Eq. 
180 ; 44 L. J. Ch. 375 ; 31 L. T. 671 ; 
23 W. R. 405. 

(s) L. E.. 6 E.j. 426. 


2 Purchase of 
other lands. 


Leaseholds. 
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1 . Modes eft 
Investment 


Eectory. 


Equity of re- 
demption. 


3. Buildings. 


net income from the leaseholds, was ordered to bo purchased ; and 
In re Phillips (/), where the Court directed a reference to an actuary 
to ascertain how much of the capital ought to be paid in each year 
to the tenant for life. 

Where money liad been paid into Court by a railway company as 
compensation for injury to lands belonging to a rectory, the roctor 
presented a petition under section 69, praying that the fund in Court 
might bo applied to defray costs incurred in inclosing certain other 
lands, which were waste lands allotted to the rectory under an 
inclosure act. Romilly, M. R, on the authority of a case previously 
decided by Wigram, V.-C. (tt), made the order (*c). 

There is not necessarily any objection to an investment of tho 
purchase-money in land situato out of tho jurisdiction of the Court (y). 

The money will not be allowed to be invested in tho purchase of 
an equity of redemption (z). A sum of 450/., which was in Court 
until it should be laid out in lands to be settled to the “like uses,” 
was ordered to be applied to new buildings, the master having 
reported that sum necessary (a). In another case the sum of 30/., 
which remained in Court after the greater ,part of the purchase- 
money had been laid out in the purchase of other lands, was allowed 
to be applied in lastimg improvements (h). 

But Parker, V.-C., said that the rulS he laid down was not to 
allow sums exceeding 20/. to bo paid out under such circumstances (c). 
Whore only 20/. 10s. remained, Shadwcll, V.-C., refused to allow it 
to be devoted to the payment of the extra costs of the tenant for 
life (d). 

It has been repeatedly held that purchase- or compensation-money 
may be laid out in building. Thus, where a company took land 
belonging to a charity on which almshouses were erected, and paid 
into Court tho sum awarded as compensation for the land andjaj=^_ 
building the almshouses, Shadwoll, V.-C., ordered the money to be 
paid to tho trustees of the charity upon an undertaking to apply it in 
rebuilding tho almshouses (e) ; and in another case, Shadwell, V.-C., 
authorized the application of purchase-money to the alteration and 
improvement of almshouses (/). Upon the petition of tho incumbent, 


(f) L. Ih, 6 Eq. 250 ; and see In ie 
Trendin’, 18 L. T. 810, and In re Noith , 
19 L. T. 43. 

(it) Ex parte Queen's College, Gavibt Ulrje , 
14 Bear. 159, n. 

(j) Exparte Led wood, 14 Beav. 158. 

(y) In re Taylo) ’a Es late, 40 L. J., Oh. 
454, whew tho l<md whirli it Mas proposed 
to buy was in tho Islo oi Man. 

(z) Ex parte Graven, 17 L. J., Ch. 215. 
(a) Ex parte Shaw, 4 Y. &z Coll., Exch. 


506 (under a special act). 

(5) Eu, parte Bairctt , 19 L. J., Ch. 41 5 ; 
15 Jur. 3. 

(0 In ic Bateman, 21 L. J., Ch. 691 ; 
soe also Re Laid Egranont, 12 Jui. 618. 

(cl) Ej parte Itcdor of Bicdncutt, 17 
L. J., Ch. 414 ; 5 Kailw. Cns. 209. 

(e) Expat to Thomcr's Charity, 12 L. T., 
O. S. 266. 

(/) Hi Buclintjlumihirc R. Cu., li Jur. 
1065. 
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Wood, V.-C., ordered tlie purchase-money of glebe land belonging to 
a parsonage to be paid to tho nomineo of tbo archbishop (under 
1 & 2 Yict. c. 106, s. 66), to be applied in building a vicarage 
house ((f). In one case, Hall, V.-C., on the petition of the rector, 
ordered part of the purchase-money of the glebe to be used in the 
repair of the rectory buildings, but refused to allow it to be expended 
for the restoration of the chancel of the church, or in paying off money 
borrowed from the governors of Queen Anne’s Bounty (h ) ; in 
another case as to glebe, Hall, V.-C., declined to allow a rentcharge 
under a Drainage Act to be extinguished by the payment of a lump 
sum out of the fund in Court, even though the incumbrancer con- 
sented to the application (t) ; and in another, Bacon, V.-C., while 
ordering the application of the money towards necessary improve- 
ments and additions to the parsonage house, directed that it should 
be paid to the bishop’s secretary on his undertaking to apply it (1c). 
A railway company took part of a glebe, and, the rectory bouse being 
old and dilapidated, an arrangement was made with the consent of 
the bishop and the patron that the old house should he pulled down 
and a new house built on the site, partly at the patron’s expense, 
partly with money advanced by the Commissioners of Queen Anne’s 
Bounty, and partly with the purchase-money to be paid by the com- 
pany. The company foil nnto difficulties, and did not pay the 
purchase-money until after a hill for specific performance had been 
filed against them by the rector, when they paid into Court ; in the 
meantime the roctor had advanced the amount and tho building had 
been completed. On petition by the rector to have the purchase- 
money paid out to him, the Lords Justices held that they had no 
power to make the order, and that the consent of all parties could 
not entitle them to do so (l). The same point had been previously 
decided by tho Lords Justices on the petition of the tenant for life of 
a settled estate (m), the only difference being that in the earlier case 
the remaindermen did not consent. James, L. J., there said : — 

“ We cannot sanction the fund being expended in repaying the petitioner what 
ho has already expended. That is never done unless the expenditure was properly 
a charge upon the inheritance, for which there is no pretence here.” 

In that case, however, it was also held that the Court had power 
to order the fund to be applied in building or rebuilding cottages or 


(q) Ex parte Incumbent of Whitfield , 2 
J. &. H. 610 ; 80 L. J., Ch. 816. 

(h) Re Louth and East Coast R. Co., Ex 
paiia Rector of (frimoldby, L. R., 2 Oh. 
Div. 225. 

(i) Kirksmeuton {Reelor), Ex parte, L. 
R., 20 Ch. D. 208 ; 51 L. J., Ch. 681. 

(k) Et parte th* Rector of Maypole, 42 


L. J., Ch. 776. 

(7) Williams v. Aylesbury and Rucking- 
hamhire R. Co., L. R., 9 Ch. 684; ; 81 
L. T. 521. 

(m) In re Leigh's Estate, L, It., 6 Ch. 
887. See also Drake v. Trefusis, L. R., 10 
Ch. 364, and Re Speer's Trusts, L. R., 3 
Ch. D. 262. 
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3. Modes of 
lavettmait. 


Pavracnt of con- 
tract ptive to 
trusteo, 

to tenant for 
life. 


Making of toads. 


other edifices on the estate (m), on the ground that this mih a per- 
manent augmentation of the property, hut that the Court would not 
do that if the remaindermen objected. The Court declined to 
sanction a proposed outlay on repairs and alterations on the mansion- 
house or on repairs generally on other parts of the estate, on the 
ground that it was the duty of the tenant for life to keep up the 
buildings, although he might be by law dispunishable for waste (oh 

A tenant for life was allowed by Wood, V.-C., to receive 220/. 
upon an undertaking to lay it out, with SOI. of her own, in building 
labourers’ cottages upon tlic estate (p). Where a railway passed 
through a farm and divided it, so that the buildings could not be 
conveniently used for ono part of the farm, Bonnily, U. It., held 
that compensation paid for damage might be applied in the 
erection of new buildings on that part of tho farm which required 
them (q). 

However, in another case, Stuart, V.-C., refused to mako an order 
for the application of part of tho purchase-money towards the erec- 
tion of a new farmhouse and buildings upon an estato which had 
been purchased with other part of the purchase-money, saying that 
it was not the purchaso of other lands, and could not be considered 
as a debt or incumbrance (?*). 

. The contract price of repairs has bean ordered to be paid to a 
trustee (s), and us much as 362/. has been allowed to bo paid to a 
tenant for lifo on the production of an affidavit that half the contract 
price for the erection of buildings has been expended thereon (t). 

In an Irish ease, where the tenant for lifo petitioned that tho 
purchase-money might bo paid out to him on his undertaking to lay 
it out in making roads on the rest of the properly, which would 
permanently improve it, and increase the value of the inheritance, 
Sullivan, M. R, hold that he had no power to make such an 
order («,). 

Where lands were sold by agreement to a company, by a dean and 
chapter and their lessee, for a long term of years, for one entire sum 


(n) See also Er JjCii tc Ret lor of Shiptmi- 
under- Wychwood, 19 ~W. R. 519 ; and E>‘ 
parte Rector of Gamslon, L. I?., 1 Cli. Dir. 
477 ; lnreAldred's Estate, L. R. 21 Cli. 
D. 228. 

(o) It is not easy to veconcilo vith this 
decision the application of a portion of the 
fund for tho repair of the lectoiy buildings 
in Jte Louth and East Coast A Co., Ec 
parte Rector of Grimoldly, supra ; poihnps 
tho repahs there required amouutod to 
necessary improvements and additions, as 
in Ex parte the Rector of Claypole, supra. 

{p) Re Wight's Estate, 6 "W. R. 718, and 
see Re Earned Estate, 27 L, J., Ch. 712 ; 


8 Do G. & .T. Ill ; lie D u Miner, 31 L. J., 
Ch. 490 ; Er jxute Corpomtion of Liter- 
pool, 85 L. J., Ch. 655 ; L. R., 1 Ch. 59G. 

(q) E.> pat tc Milliard, 29 L. J., Cli. 
245 ; 27 Beav. 571. Sco also In re John- 
son’s Settlements, L. R., 8 Eq. 348. 

0) Re RudytrJs Estates, 6 Jur., N. S. 
816. 

(') Ahl ini's Estate, In re, L. R., 21 Cli. 
D. 228. 

(/) Earl de Grefs Settled Estates, In re, 
W. N. lor December 17th, 1887. 

(«) In re Belfast Water Commissioncis, 
I. R., 5 Eq. 63. 
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of 1,7601, and the whole of the purchase-money was paid into the 
Bank by the company, and tho lessee afterwards petitioned the Court 
to apportion and pay him his share of tho purchase-money, Knight 
Bruce, V.-O., said that ho had too much doubt of the authority of the 
Court to apportion the money in such a case, to make it proper for 
him to be active in doing so, and he therefore refused to accede to 
the application (a;). (An order was afterwards taken by consent in 
this case, to tho effect that the dividends should be paid to lessee for 
the residue of the term or until further order, without prejudice to 
any question, tho lessee undertaking to pay the rent rescrvod by tho 
lease.) Where by tho terms of a special railway act the company 
were empowered to purchaso lands belonging to the corporation of 
Lincoln, in which lands the freemen were interested, and the 
purchase-money was directed to bo deposited and applied for the per- 
manent benefit of the freemen, as the Court of Chancery should 
direct, Parker, V.-C., declined to entertain a petition as to the 
application of tlio fund, until a public meeting of the freemen should 
have been convened, and a committee appointed ou their behalf, who 
could instruct counsel to appear (y). 

As to the practice of the Court in entertaining these petitions, it 
soems that the Court will direct a reference to the Chief Clerk 
before a summary order is made. Thus, where an application was 
made by the parish officers to have a sum of money, which had been 
paid into Court by a railway company, paid out to them for the 
purpose of buying other land, and erecting other buildings, in sub- 
stitution of those taken by the company, Knight Brace, V.-C., 
directed a reference to the Master (a). And it has been decided that 
the Court will not, by one order, direct a reference as to the propriety 
of a proposed re-investment, and as to title, and for the completion of 
the purchase, by payment to the vendors, and for taxation and pay- 
ment of costs. After the Chief Clerk baa approved of .the title and 
settled the conveyance, the matter must come again to the Court for 
approval and further directions (a). But in some cases such applica- 
tions have been granted when supported by proper affidavits, showing 


(j*) Ex parte Ward, 17 L. J., Oil. 249. 
hi) Be Great Northern It. Co., 6 llailw. 
Cas. 73S ; 21 L. J., CL 621 ; 16 Jur. 756. 
A s to payment out of Court to a dowrebs, 
see In re BalVa Estate, L. B., 9 E<p 1 79 j 
39 L. J., UL 392. Payment to trustees, 
In re Jonc s’s Trust Estate, 39 L. J., CL 
190; In re Ilhmn's Will, 39 L. J., Cb. 
760 ; In re Gooch’s Estate, L. E. 3 Ch. I). 
742. Payment to a person who wonld 
have obtained title by length of possession 
but for the dealings with tho company. 
Be Evans, 42 L. J., CL 357. But see as 


to this, lie Hollinsworth, 24 L. T. 347 ; 19 
W. E. 580. 

(i) Ex parte Churchwardens of Bicester, 
f> Koilw. Cas. 205. So, per Slmdwoll, 
V.-C,, Ex parte Craven, 17 L. J., CL 215 ; 
Be Martin, 22 L. J., Ch. 218; 17 Jur. 
30. 

(a) Ex parte Duello, 16 .Tur. 511 ; ex- 
plaining Ex parte ilethercll, 16 Jur. 72 ; 
20 L. J., Cn. 629, whore a contrary rale is 
erroneously supposed to have been laid 
down. 


Piactico of the 
Court upon pet'- 
UmisieUtwg to 
money Invested. 
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l iMwtf that the title to the lands about 1o bo purchased ha-, boon approved 

InnsUmU. . , , . , * r , x 

by counsel, and the deeds verified, without a reference In the Master (b). 

Whore a rector, who had presented a petition for investment, died 
ponding the proceedings, and the now rector consented that the pro- 
ceedings should go on, Parker, V.-O., held that no supplemental 
order was necessary (c). 

, A railway company took some land which had been demised by a 

dean and chapter for twonty-ono years on a beneficial lease. Tlw 
company purchased the lessee's interest, and purchased the rever- 
sionary interest of tho doan and chapter separately, and on a petition 
praying that this latter purchase-money might be invested, Knight 
Bruce, V.-O., directed the money to be invested in lands ; and after 
providing for the payment of tho rent reserved to the dean and 
chapter, if such a provision was necessary, he directed the remainder 
of the dividends to be accumulated, until the expiration of tho twenty- 
one years, and added to the principal, and the order was taken in that 
form(cZ). So where compensation was awarded to the bishop, in 
respect of the value of the reversion of church lands leased for lives, 
Turner, V.-O., ordered the money to be invested, and the dividends to 
be accumulated until either of the lives should die, inasmuch as the 
bishop for the time being was entitled to nothing, until the leoso 
when p«i tic. should become renewable (e). And where tho lands taken were, with 

lia\ni|j l>icuui- , , _ , . , , „ . 

aw)iy t Uip , oiau °“ ier l anf H subject to the payment of an annuity by tho owner, and 
luonhiancroni purchase-money was duly deposited, but no conveyance of tho 
«wiy- lands to tho company had been executed in consequence of a dispute 

as to who were necessary parties to join, Knight Bruco, V.-C., 
ordered the dividends to be paid to the owner of the lands, and 
directed the company to pay the costs of his petition (/). But if 
the annuitants join with the owner in a petition, the dividends will 
be oidered to bo paid to tho former (g). Where lands were taken 
which belonged to the trustees of charities, under tho Municipal Cor- 
poration Act (5 & 6 Will. 4, c. 76), the purchase-money was ordered 
to be invested, and tho payment of tho dividends to bo made to any 
two of the trustee*' for the time being (/>). 
on a petition foi When a tenant for life applies to tho Court, upon petition, to have 

leinustmuit, by , . . 1 . . _ 1 1 ’ 

nouconcod not inone y re -invested m the purchase of other lands, m puisuance of the 

be fciunto ic- 
luauideinuui. 

(b) See Expaite Vicar of East Du chain, Canteiiucy, 2 Be G. & R. 365. 

21 L. J., CL 677, by Eimlci&loy, V.-C. (/) JJi pmh Uofield, 11 Jin. 1071. 

(c) Ex fade Hector of Lea, 21 L. J , CL ((/) Jl< Loundts, 20 L. J., CL 422. As 

776. to uheu a poition of tin* coi pus of tho fund 

(tf) Ex paite Dean and Chafter of Olou- will bo oidoied to he sold to pay an nimm- 
eestir, 19 L. .T., Ch. 400 ; 16 Jui. 239 ; and <anfc, soo Ex jiciitc WiRunon, 3 Do CJ. A R. 
soe Ei fade lleetoi of Lambeth , 4 Ruhr. 633. 

Cas. 231. (7/) J?t Coilin' s C/unilij, 20 L. ,T , Ch, 

(t) Ei fade Bishof of JVmchc^tr, 16 169, 

.Tur. 648 ; and soo Ex facte Aichhshof of 
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foregoing section, it is not necessary to serve notice of the petition 
upon the parties in remainder. 

In a case where this question arose, the Lords Justices inquired 
of the Registrar whether it was the practice to serve the cestuis que 
trustent, and wore answered in the negative. Lord Cranworth, L. J., 
then said, — 

“ If the question had come before me in 1832, when the firat statutes were 
passed, I think my decision would probably liavo been in accordance with the 
practice hitherto adopted j but when it appears as matter of fact that this 
practice has gone on for twenty years, and that no inconvenience has resulted 
therefrom, I am certainly not prepared to say that the same pi'actice should not 
be perseverod in.” 


Sir J. L. Knight Bruce, L. J., also said, — 

“ By way of security in cases of this description, there is the superintendence 
of the Master, the improbability of the tenant for life seeking to injure the in- 
heritance, and, lastly, the presence of the railway company, who, if anything 
gross were dono, and they held to have connived thereat, would probably bo 
themselves treated upon the footing of trustoes, and thus have to pay the money 
over again ” (t). 

Nor is it necessary, when tyu application is made to re-invest money 
deposited, to give notice of the petition to the company who paid in 
the money (j). And in a case in which the company were improperly 
served with notice, on a petition to have the dividends paid to the 
husband of one of tho parties interested, Knight Bruce, V.-C., ordered 
the petitioners to pay the costs incurred by the company (h). 

Payment may he made to trustees having a power of sale (l), even 
if the power of sale has not yet, by the terms of the trust, come into 
operation ('in), ami without service on any cestui que trust (n). 
Where the purchase-money of land on the seashore was claimed by 
the lord of the manor, to whom the company had given notice to 
treat, but had paid the money into Court in consequence of the 
Crown having claimed the land as part of the foreshore, and filed an 
information accordingly, the Court ordered the petition of the lord of 
the manor to stand over until the information had been heard (o). 


(i) Ex parte Staples, 16 Jur. 158 ; S. 0., 
1 De G., M. Sc G. 294 ; 21 L, J., Oh. 251 ; 
6 Railw. Cos. 783. As to service on re- 
maindermen and trustees whore there is a 
suit, and their costs, sea Wilson v. Foster , 
post, p. 315. 

(j) Exports Hector of Kiihby Oveiblow, 
19 L. J., Oh. 329, per Shadwell, Y.-C. 

(fc) Me parte Hordern, 12 Jur. 846 ; 2 
Da G. h S. 268. 


(J) Hobson’s Trusts, In re, L. R,, 7 CL 
D. 708. 0. A. Ward’s Estates, In re, 
L. R., 28 CL D. 100 ; 83 W. B. 149. 

(m) Emu’s Settlement , In re, L. R., 14 
CL D. 511. 

(n) Timm’s Settlements, In re, 45 
L. T. 746 ; 80 W. R. 214. 

(o) Lowestoft Manor, In re, Erne, Me 
mrte, L. R., 24 Oh. D. 253. 


Noi to tho 

CMr-'-v. 


4. Payment to 
]wity absolutely 
entitled. 
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1 . lluHri of 
Investment. 


Money tinder 
Lands Clauses 
Aft is “cask 
tinder control 
of the ccui t." 

St. Mil's College 
w*e. 


Investment 
under Settled 
Land Act, 1SS2, 
sect. 33. 


Jiulhd lotion In 
Chambeia. 



e 


Uml 207. to lie 
Ji ud^tu pai In?., 

Sect.' 72. 


Sums aliovo 2' 7. 
eoinln" to wat- 
tles under (W 
abllitv to lio 
l«iil into Lank, 
Sect. 73. 


It is now settled by tlio St John's College Ouse ( p), after many 
contradictory decisions collected in tlie report of that case, that 
money paid into Court under tlie Lands Clauses Act is “ cash under 
the control of the Court ” under 23 & 24 Viet. c. 38, s. 10, whereby 
general orders may he made for the investment of such cash, cither 
in 3 per cent. Consols, New, or "Reduced, “or in such other stocks, 
funds or securities,” as may be directed in such general orders (q). 

By section 32 of the Settled Land Act, 1882, 45 & 46 Yict. c. 38, 
money in Court under the Lands Clauses Act, and “liable to he laid 
out in the purchase of lands to he made subject to a settlement ” (/•), 
may be, “ in addition to the mode of dealing authorized by the act 
under which the money is in Court,” invested as capital money arising 
under the Settled Land Act. The modes of investment arc given by 
section 21 of that act, and include (inter alia) the payment for any 
of the numerous improvements authorized by section 23 of the 
act, and leasehold land hold for sixty years or more. 

Applications for the payment out of Court of sums not exceeding 
1000Z. (s), and “for interim and permanent investment,” and for 
payment of dividends (t), must be made in chambers by summons in 
all ordinary cases, though in special cases they be made in Court by 
petition (it). 

If the purchase-money or compensation exceed 20L aniI -is . JAaa- 
than 300?., it i^y bp either paid into the J5 a » & k7 -jr S(nii^lied for the 
above-mentioned purposes, or, with the approbation of the company, 
may ho paid to two trustees nominated in the manner prescribed, to 
be by them applied to the same purposes. Any such sum not exceed- 
ing 20?. is payable to tlie parties who were entitled to the rents and 
profits of the land, for their own use ; or iu case of coverture, infancy, 
lunacy, or other incapacity of the parties, then for their use to their 
respective husbands, guardians, committees, or trustees. 

All suras therefore exceeding *20?., payable under a contract with 
any person not entitled to dispose of the lands absolutely, arc to 
bo paid into the Bank, or to trustees, as above mentioned, for tlie sole 
benefit of the several parties beneficially interested ; but it is expressly 


(p) St John fittjili&l College, O, fjord, Ec 
jxtile , AfdroptHttan anti District Jlaiheatjs 
Act, In re, U. A., L. 11., 22 CL. D. 9a ; 
31 W. R. 53. In this case tho railway 
company was ordeied to pay the costs of 
tlio appoal. 

(q) See R. S. C., 1883, Order XXIL, 
inle 17, adding Bank Stock, East India 
titock, Exchequer Bills 21 per Cents., and 
inoilg.igca of ircehold and copyhold estates 
in England and Wales. 

/ \ m ji • ... j;__ v. i a. 


M R- S. C. Ord. LV., Rule 2, sub-R. 2 : 
Midi! stone and Ashford 11. Co., In re, 32 
W. 11 181 ; Mudguid, In re, L. 1!., 25 
Ch. 371 (payment to person absolutely 
entitled). 

(0 a. s. 0. Ord. LV., Iiulo 2, snb-s. 7. 
Payment to the master and fellows of 7.000/. 
upon their uudoi taking to apply it in 
building lias been held not to be within 
this l uIp, Jesus College, Cambridge, Ea 
yet etc, 50 L. T. 583, pir Ivay, J. 
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provided that it shall be in the discrotion of the Court, or the trustees, 
as the case may bo, to allot to any tenant for life, or for any other 
partial or qualified ostate, for his own use, a portion of the sum so 
paid, as compensation for any injury, inconvenience, or annoyance, 
which he may be considered to sustain, independently of the actual 
valuo of the lands to be taken, and of the damage occasioned to the 
lands held therewith, by reason of tho taking of such lands and the 
making of the works (x). 

Under this section a tenant for life is perfectly at liberty to con- 
tract for compensation money to be paid in the event of a company’s 
extension bill passing. When he has received such money, ho is a 
trusteo in respect of it for the parties entitled to tho inheritance, who 
can themselves make no further claim (y). 

Where any purchaso-money or compensation paid into the Bank 
has been paid in respect of any lease, for a life or lives, or years, or 
for a life or lives and years, or any estate in lands less than the fee- VBlsiD ™- 
simple, or of any reversion (0) dependent on any such lease or estate, ' ‘ ‘ 
“it shall ho lawful” for the Court, on the petition of any party 
interested in such money, to order that tho same shall he laid out, 
and paid, in such manner as the Court may consider will give to the 
parties interested in such money the same benefit therefrom as thoy 
might lawfully have had fro ill the lease, estate, or reversion, in respect 
of which sucli money shall have boen paid, or as near thereto as 
may he (a). The construction of this section has been held by the 
Court of Appeal, in Askew v. Woodhecid (&), to be that where a lease- 


(x) Thus, whore globe lands had been 
taken, 30 l., pait ot the purchase-money, 
was ordered to he paid to tho rector, to 
pay for the necessary alterations in fences. 
Ev parte Hector of Little Weeping, 5 Itailw. 
(’as, 207 ; and sec Me Duke of MarllomujJt, 
18 Jur. 738. 

(ij) Taylor v. Gldchestcr and Mhllinrst 
11 Go., L. B., 4 n. L. 628 ; 30 L. J., Ex. 
217. As to what costs the tenant for life 
is entitled to under sect. 73, see In re Marl 
of Berkeley's Will, In re Gloucester and 
Berkeley Canal Act, 1870, L. R., 10 CL 
66 ; In re Strathmore Estates, L. R., 18 
Eq. 338 ; Ex parte the Perpetual Civraie of 
Whitworth, 24 L. T. 126. 

(:) See the cases where chuTch lands 
ho vo bcun taken, ante, p. 301. 

(»0 A testator bequeathed a leasehold 
estate, determinable on his own life and 
that of another person, to trustees, upon 
trust to one for life, with remainders over ; 
and directed that his trustees should re- 
new the lease by substituting another life 
for his own. A railway company took 
part of the estate, and tho purchase-money 


new tho lease, and the other life dropped. 
Stuart, Y.-C., decided that tho tenant for 
lifo was entitled to the principal of tho 
stock in Court. Me Beaufoy's Trusts, 22 

L. J., Cb. 430. ‘Where tho tenant for lifo 
and remainderman had concurred in demis- 
ing a house at a rack-rent, and during tho 
tenn for which it was jjemisod the house 
was taken and tho purchaso-money paid 
into Court, and the property having greatly 
increased in value, the purchase-money 
when invested would yield much more than 
the amount of the rent, Lord Romilly, 

M. R., held that tho tenant for lifo was 
only entitled to tho amount of the rent 
during tho residue of this term, and that 
the surplus income during that time must 
be accumulated. In re Melt's Estate, L. R., 
7 Eq. 72 ; and this principle, which was 
first laid down in Me Wootton s Estate, 
L. R., 1 Eq.,fi89, hy Kiudersley, Y.-O., 
was followed in Me Wilkes' Estate , L. 11., 
16 Ch. D. 597. See also as to the prac- 
tice under sect. 74, In re Gram's Estate , 
L. R., 7 Eq. 322 ; Me parte the Trustees of 
St. Thomas's Church Lands, Bristol, 23 
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Upon deposit 
lwnii, inatlc, tlio 
on ntMi <it tlie 
Lunin lo com ay, 
«i, in ilcl, mil, 
the 1 null to vest 
in the company, 
upon a ilecil poll 
Iibiiu' owcutnl 
by them. 

Sect. 75. 


Where parties 
refuse to .'ouvoy, 
oi do not show 
title, m- cannot 
be tuinul, the 
lniivli.ise-iiioney 
to bo itepobited. 

Sect. Til. 


Upon deposit 
minus made a le- 
•einttolioglvon, 
ami the lniulh to 
i Cbt upon n 
deed-poll being 
eveculcd. 



Be 


bold interest is taken from a life tenant, lie is entitled to receive an 
annuity of such an amount as will exhaust the purchase-money in the 
number of years which the lease has to run. 

Upon deposit in tho Bank of the purchase-money or compensation, 
the owner of the lands, including in such term all parties enabled by 
tho act to sell, “ shall,” when required so to do by the company, duly 
convey such lauds to the company, or as they shall direct ; and in 
default thereof, or if lie fail to adduce a good titlo to their satis- 
faction, “it shall be lawful for” tho company, “if they think tit,” to 
execute a deed-poll under their common seal, containing a descrip- 
tion of tho lands, in respect of which the default was made, and 
reciting tho purchase and other particulars ; and thereupon all the 
estate and interest in the lands vests absolutely in the company, and, 
as against the owner and all parties on behalf of whom lie is enabled 
to sell, the company is entitled to immediate possession of the 
lands. 

If the owner of the lands, on tender of the purchase-money or 
compensation, refuse to accept the same, or neglect or fail to make 
out a title to the satisfaction of the company (d), or if he refuse to 
convey the lands, as directed by tho company, or if he be absent from 
tlic kingdom, or cannot be found, or fail to' appear on tho inquiry 
before a jury, the company may deposit The purchase-money or com- 
pensation payable in the Bank, in tho name and with the privity of 
tho Paymaster-General in England (e), or of the Accountant-General 
of the Court of Exchequer in Ireland, to be placed, except in the cases 
otherwise provided for, to his account there, to the credit of the 
parties interested (describing them so far as the company can do), 
subject to the control and disposition of the Court. 

Upon the deposit of money being made, the cashier of the Bank 
“ shall give ” to the company, or to the party paying in such money 
by their direction, a receipt for the money, specifying for what and 
for whose use it was received, and in respect of what purchase it was 
paid in ; and it shall be lawful for the company, if they think fit, to 
execute a deed-poll under their common seal, containing a descrip- 
tion of the lands in respect whereof the deposit was made, and 
declaring the circumstances under which, and the names of the 
parties to whose credit the deposit was made ; and thereupon all the 
estate and interest in such lands of the parties for whose use, and in 

ami overruling Pfleqer, hi re , L. B., 0 Eq. but by tlie Chancery Funds Act, 1872, tlio 
42C. office of tho Accountant- G on eral was 

00 Sod Doe v. Nanchcilcr, Bury and abolished, and tho Paymaster-General en- 
Moisendah II. Co., 14 AT. & W. 087; 9 trusted with his duties. Chancery business 
Jut. 949 ; 15 L. J., Ex. 208 ; 2 Car. & is, by the 8th section, transacted at the 
Kir. 162. " Clmncory Pay Office, *’ 

(e) Formerly the Accountant-Ccneral ; 
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respect whereof the purchase-money or compensation was deposited, 
vests absolutely in the company, and as against such parties they are 
entitled to immediate possession of the lands. 

Upon the application by petition of any party making claim to the Application of 

— j , .,1 . monies ho depo- 

money so deposited, or any part thereof, or to tho lands in respect 
whereof the same was deposited, or any part of such lands, or any Seo1, rs ’ 
interest in the same, the Court may, in a summary way, as to the 
Court shall seem fit, order such money to be “ invested in the public 
funds,” or may order distribution thereof, or payment of the dividends 
thereof (/), according to the respective titles of the claimants, and 
may make such other order in the promises as to the Court shall 
seem fit (g). 

By sect. 79, if any question arise respecting the title to the lands in PdiUtMiipo-M*- 
respect whereof the monies were paid or deposited, the parties respcc- ns owner,, 
tively in possession of the lands, as being the owners thereof, or in Sec1 '* ’ r0, 
receipt of the rents, as being entitled thereto at the timo of the lands 
being purchased or taken, are to be deemed to have been lawfully 
entitled to such lands, until the contrary be shown to the satisfaction 
of the Court (h ) ; and unless the contrary be shown, the parlies so in 
possession, and all parties claiming under them, or consistently with 
their possession, are to be deemed entitled to the money so deposited, 
and to the dividends or interest of the annuities or securities purchased 
therewith, and the same are to be paid and applied accordingly. 

Under this section a person showing title by adverse possession only 
will be deemed the owner (i). 


(/) Applications for payment of divi- 
dends are made in chambers. 

(r/) Where tho company had given notice 
to the plaintiira to treat, and an award had 
been made by an umpire, and, the plaiutii& 
having filed a bill, tho Court inado adeorce 
that tho company were bound to perform 
tho terms ot tho award, and, it appearing 
that they had taken possession and accepted 
the title, they were ordered to pay the 
amount of the award with interest aud 
costs ; but afterwards tho company dis- 
puted the title and paid the amount of tho 
award into Court. Bacon, V.-C., outlie 

I ilamtiffs’ petition, ordered this amount to 
>6 paid out to the plaintiffs under sect. 78. 
(ktlliers v. Metropolitan R. Co., L. R., 11 
Eq. 410. As to an order to revive pro- 
ceedings on the death of the petitioner, In 
re Foul, 4*2 L. J., Oh. 900. As to the 
necessity for a new order where there has 
been a transmission of interest, In re 
Jollifftfu Estate, L. R., 9 Eq. 668. As to 
payment to tenant for life, of part of divi- 
dend arising from purchase-money of lands 
subject to beneficial leases, Bee Griffith's 


Will, In re, 49 L. T. 161. 

Whore the land, being foreshore, was 
claimed by the Crown, the Court directed 
the petition of the landowner for payment 
of the purchase-money to him to stand over 
until the information of tho Crown had 
boon heard. Lowestojt Manor v. (1. E. 11, 
Co., In re, Heave, Ex parte, L. R., 24 Ch. D. 
253. 

(/«.) This section seoms to be intended 
only as a direction to the Court how it 
should act in any case in which it should 
ho uuable to arrive at a satisfactory conclu- 
sion os to tho parties entitled to receive tho 
money ; but it would bo a misdirection, if 
tho jury were directed to the provisions of 
this section, as confirmatory of the titlo of 
the parties in possession of the laud. Fer 
Kindorsley, V.-O. : Freeman of S underlaid 
v. Bishop of Durham, 10 Jur. 370 ; 21 
L. J., Ch. 145. See lie Hollinsworlh, 21 
L. T. 847 ; 19 W. R. 580. 

(i) Metropolitan Street Improvement Act, 
litre, Chamberlains, Ex parte, L. R., 14 
Ch. D. 323. 
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2. Ctohnf I nviit- 
went. 


L. C. Act, s. 80. 
Costs of imr 
chase, of invest* 
moot, of ro-in- 
vogtnient, and 
of payment mlo 
Court, to lio 
ljonio ljy eoiu- 
pany. 


* Togo 308. 


f Page 312. 
J Togo 313. 


2. Costs attending the Investment of Monies. 

The Lands Clauses Act requires the company to pay all the costs 
relating to the investment of monies paid into tlui Bank, and the sub- 
sequent proceedings relating thereto. 

By sect. 80, in all cases of monies deposited in the Bank under 
the provisions of that or the special act, or an act incorporated there- 
with (h) (except where such monies shall have been so deposited by 
reason of the wilful refusal (l) of any party entitled thereto to receive 
the same, or to convey or release the lands in respect whereof the 
same shall be payable, or by reason of the wilful neglect of any party 
to make out a good title to the land required/) “it shall be lawful 
for ” the Court to order (m) the costs of the following matters, in- 
eluding therein all reasonable charges and expenses incident thereto, 
to be paid by the company, that is to say, the costs of the purchase 
or talcing of the lands, or which shall have been incurred in con- 
sequence thereof (n), other than such costs as are otherwise provided 
for, and the costs, of investment of such monies in government or 
real securities/ and of the re-investment thereof in the purchase of 
other lands, J and also the coats of obtaining the proper orders for any 
of the purposes aforesaid, and of the orders for the payment of the 
dividends (o) and interest of the securities upon which such monies 


(X 1 ) Sc Ellison, 23 L. J., Ch. 379 ; 8 Do 
Gev, M. k G. G2. 

{!) A refusal founded upon an opinion 
of counsel tint the party was not "bound to 
convey the land, is not a wilful refusal ; it 
must be a refusal arising from mere will or 
caprice, and not the exercise of reason. Ex 
parte Bradshaw, 16 Sim. 174 ; 12 Jur. 888 ; 
Sc JFiiidsor, die., li. Go., 12 Bear. 522 ; 
Ex parte Hailstone, 15 Jur. 1028 ; Ex parte 
Dushivood, 28 L. J.,0h. 299 ; lie Metro- 
politan District if (Jo., Ex parte Lawson , 
17 W. R. 186. 

{ni) The older should follow tlio words 
of the ail. Hi Edmunds, .13 L. J., Ch. 
538. "Where money lias "been paid in under 
soct. 85, the company, on performing the 
condition of the bond mentioned in that 
section, is entitled to repayment under sect. 
87, and tlio (Joint lias no jurisdiction to 
order costs to bo paid out of tlio particular 
fund. Ex parte Ninth and Biecon Jl. Go., 
L. R., 9 Ch. 263 ; 43 L J., Ch. 277 : 30 
L. T. 3, reversing Bacon, V.*C., and follow- 
ing Ex parte Stevens, 2 Fh, 772. 

(«) The costs occasioned by n referenco 
to tiro Master, as to the propiiety of a sale 
of part of a lunatic’s estate to a company, 
wevo ordered to bo paid by the company 
under this section, lie Taylor, 1 Maun. & 
G, 210. Also, tho costs of the heir at 
law of a lunatic, appearing before tho 


master. S" Walker, 13 Jur. 161 ; 20 L. 
J., Ch. 474; Heard v. Mitchell, 1*2 Beav. 
486. Also on a sale of lands by tho devises 
in trust of a testator, whose estate was in 
the course of administration in a suit, the 
costs of a petition for transferring tho pur- 
chase-money from tho account of the rail- 
way act to that of the suit. Dinning v. 
Ilcnflersoii, 2 Do G. k S. 483. {Urn Haynes 
v. Barton, post, p. 316.) Also, the costs 
of preparing and verifying the execution 
of a power of attorney, by parties entitled 
to the fund residing in Jors>oy. Ex parte 
Great Southern and Grtut J/V.A )\i II. Ui., 
10 Ir. Eij. R. 222 ; also, the costs of 
nppoi tionment of louts, under sect. 119. 
He London, Brighton, and S. U. M. Vo., 
L. R., 1 Ch. 599. Also, the costs of abor- 
tivo proceedings before a jury under sect. 
83. Ex parte Morris, L. R., 12 118 ; 

40 L. J., Ch. 543. Also the costs of pay- 
ing out money where the company had 
paid it in upon an adverse claim being 
made which was aftenvards withdrawn. 
The Duke of Norfolk's Settled Estates, 31 
L. T. 79 ; 22 W. It. 817. But not, as 
being too remote, costs of new scheme for 
school. St. Paul' a Schools, Finsbury, In re, 
52 L. J., Ch. 454. 

(o) Semblo, that these words do not ex- 
tend to make tho company liable to the 
costs of the payment of the dividends. Ex 
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shall be invested, and for the payment outof Court (p) of the principal* * sio. 
of such monies or of the securities whereon the same shall be invested, 
and of all proceedings relating thereto , except such as are occasioned 
by litigation between adverse claimants (5). But the costs of one 
application only, for re-investraent in land, are to bo allowed, unless 
it appear to the Court, that it is for the benefit of the parties in- 
terested that the monies should be invested in tho purchase of lands 
in different sums, and at different times, in which case “ it shall be 
lawful for the Court, if it think fit,” to order the costs of any such 
investments to be paid by the company (r). 

Under sect. 80 , then, the company («) are liable to pay the costs, 
including therein all reasonable charges and expenses incident 
thereto, of the following matters : — 


parte Athorpe, 8 Y. & Coll. 896 ; Mitchell 
v. Newell , S Railw. Cas. 516. Where the 
purchase-money of lands taken by throe 
railway companies was paid into Court, 
and the tenaut for life presented three 
petitions for payment of dividends, Wood, 
V.-C., intimatod that in future tho costs of 
only one such petition would be allowed. 
Ex parte Lord Broke, 11 W. R. 504. 

(p) This applies to an application made 
for tbo transfer of the fund to tbg credit 
of another cause in Court. Kindersley, 
V.-U., Melting v. Bird, 22 L. J., Ch. 599, 
and post, p. 317. 

(q) Sec post, p. 316. Where one of 
several persons applies for an aliquot share 
of purchase-money paid into Court, it is 
not necessary to servo the other parties en- 
titled with notice of tho application, l’er 
Lord Langdale, EL. R., Be Midland E. Co., 
11 Jur. 1095. And if they appear, the com- 
pany are not liable to pay the costs of 
tlioir appearance. Helling v. Bird, nbi 
supra. The company aro liablo to pay tho 
costs of infants, who, having attained their 
majority, petition to have tho fund in 
Court paid to them. Er parte Slater, 
18 L. J., Ch. 431. But upon an applica- 
tion to withdraw money, tho company arc 
not liable to pay the costs of the defendants 
in another suit in equity, who were in- 
terested in tho fund, and who wore neces- 
sarily served with notice that the applica- 
tion was about to be made. Per K. Bruce, 
Y.-C., llure v. Smith, 11 Jur. 55. But 
see Haynes v. Barton, post, pp. 312 — 317. 
Where an order for costs omitted the usual 
words, excepting costs of adverse litigation, 
tho Lords Justices, upon appeal, ordered 
their insertion, lie Cant's Estate, 29 L. J., 
Ch. 119 ; 6 Jur. N. & 183. And seo 
8. C„ 1 Gift 12 ; 4 De G. & J. 503. Tho 
word “such" refers to costs, not pro- 
ceedings, ibid. 

(r) In two cases where the Court had a 
discretion as to the allowance of the costs 
of investment, the costs of two applications 


were given. Ex parte Eton College, 3 
Rnilw. Cas. 271 ; Ex parte Trustees of 
Waste Lands of lloxmorc, ibid. 513. In 
another cose, wliero the costs of a third in- 
vestment out or a sum of 125,0002. wore 
asked for, tho Vice-Chancellor granted tho 
application. Be St. Katherine's Dock Co., 

3 Railw. Cas. 511; and sco Be Merchant 
Tayloi's' Co., 10 Beav. 485, and Jones v. 
Lewis, 2 Macn. k G. 163 ; Be London, 
Brighton, Jr. B. Co., 18 Beav. 608. In 
Be Fuudrey, 3 Giif. 224 ; 30 L. J., Ch. 
885, the costs of two abortive attempts tu 
ro-invest inland, and of a deed disentailing 
the money, were allowed by Stuart, V.-C. 
See also Be Carney's Trusts, 26 L. T. 308 ; 
20 W. R. 407. And in Be St. Bartholo- 
mew's Hospital, 4 Drew. 425, where the 
purchase-money lrnd originally boen only 

I, 0562., Kindoraloy, V.-C., allowed the 
costs of a third re-investment of a portion 
which did not exhaust the fund. In fact, 
there sceius no limit except that there 
must be a reasonable exercise of discretion 
on tho part of those investing. Be London 
Bridge Acts, coram Wood, Y.-C., 11 V. R. 
81 ; Brmdon v. Braiuton, 32 L. J., CL 
20; and seo S. C., 31 L. J., Ch. 333, as 
to the costs of various hands of parties 
appearing separately on petition to dispose 
oi money paid for compensation. See also 
lie Apperlcy's Estate , 11 L. T. 335 ; 13 W. 
R. 134 ; and for ease of relief from costs of 
future re-investment, seo Gcdliny Bectory , 
In re, 53 L. T. 244. 

(#) Where there is a large fund formed 
of payments by several companies, the 
general rule is, that they must divido the 
costs of re-investment oqually and not 
rateably ; but the ad valorem stamp must 
be divided rateably. Ex parte Bishop of 
London, 29 L. J., Oh. 575; 2 De G., F. k 

J. 14 ; Ex parte Corpus Christi College, 
Oxford, L. 11, 13 Eq. 334 ; 41 L. J., Ch. 
170. But wlioro there is great inequality 
in the amounts contributed, the costs 
will be apportioned rateably. Ex parte 
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2. Co!/s of Inu.sU 
mint. 


Costs nf invest- 
montm govern- 
ment secimty. 


1. Of the purchase or talcing (t) of the lands, or wliicli have been 

incurred in consequence thereof, other than such costs as arc 
by the act otherwise provided for. 

2. Of the investment in government or real securities of all monies 

deposited in tbo Bank (except in certain special cases, sec the 
section, ante, p. 307). 

3. Of the re-investment thereof in the purchase of other lands. 

4. Of obtaining proper orders for any of the purposes aforesaid. 

5. Of orders for the payment of the dividends and interest of the 

securities whereon the monies are invested (it). 

6. Of orders for the payment out of Qouii of the principal of such 

monies, or of the securities whereon the same shall bo invested, 
and of all proceedings relating thereto , except such as arc 
occasioned by litigation between adverse claimants. 

The cases upon 1, 4 and 5 of these divisions of the subject have 
been already mentioned in the notes, but those upon 2, 3 and 0 
appear to require a more lengthened notice. 

First, as to the second of the above divisions, viz., the investment 
of the money in government or real security. 

Brokers’ commission on the purchase of stock is a part of the cost 
of the investment (v). And the practico of the Court is to order the 
investment to be made without deducting brokerage, and direct the 
company to pay the amount of the brokerage to the petitioner (iv). 

Where the monies had been once invested in government stock, 
and a subsequent application was made for an investment on mort- 
gage, it was more than once held that the second investment was to 
be considered a permanent one in regard to future costs (.r). But 
the cases to this effect must now be taken to be overruled (y) ; and a 
direction that tho company shall not be required to pay llic costs of 
a future investment would be refused. It may bo remarked here, that 
unless tho money remain in Court to an account intituled in tho 
matter of tbo special act, the jurisdiction of tho Court to order pay- 


Oovtniois of HI. Bartholomew’s Hospital, 
L. I!., 20 Eq. 809 ; 32 L. T. 652. S aelle 
Mary/iorl, <lx. 11. Co., 32 L. J., CL 811 ; 
32 Renv. 397. 

(/) This includes an cntiy under s. 85. 
Ohai'lton v. Rolliston, L. 11., 28 CL 1). 
237. 

(«) Applications for payment of divi- 
dends aio mado in chain Lis, B. S. C'., 
1883, Ord. LV., Rule 2, sub-s. 7. As to 
appoitiomnent ot dividends, sec Re Loiuj- 
voith's Estate, 1 Kay & J. 1. Tho com- 
pany are not liable to pay tho costs of a 
petition lor payment of dividends alter 
propexty resettled. Me Fid, 81 L. J., CL 
495. But they will lmvo to pay costs of 

nfttltmn fnv rmirmont +n now- tinLlonc nf n 


re-constituted cLnity. ShalesjMurc Wall 
School, In re, L. B.. 12 Cli, D. 179. 

(i?) Ei parte T unity ITuiisi , 3 II.u e, 95. 
As to survoyoi’s commission, see Alturmy- 
Geiicia! v. Dntpcis ' Co., L, R., 9 Eq. 69. 

(it/) Re Bralthiutitr, 22 L. J., Ch. 915 ; 
lie Bucluujhamshnc R. Co,, 2 W. R. 2. 
For thepiactice under the c.nlicr special 
acts, seo Eo paitc Hu&t, 4 Y. & Coll. 168, 
and the eases there oitod. 

(0 Re Loinav, 31 13c.iv. 291 ; lie 
Flcmon’s Tiusf, L. R., 10 Eq. 612. 

(y) Me Blylh's Trusts, per Lord Sul- 
boine, for M. R., L. R., 16 Eq. 468; 28 
L. T. 890 ; Re SewarSs Estate, L. It., 18 
Eq. 278 ; 30 L. T. 355. 
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menfc of costs is gone (m ) ; and that part of the fund may bo sold out 
in order to pay the costs of a conveyance to the solicitor of the vendor, 
if the company by becoming insolvent should bo unable to pay those 
costs under sect. 82 (a). 

It appears that where a tenant for life petitions for interim invest- 
ment of the purchase-money and payment to him of the dividends, 
prior incumbrances need not be served, and if they are served their 
costs will not be allowed as against the company (6). 

The costs of proceeding by petition and of serving the official 
trustees of charity lands have been allowed in a case where lands of 
a charity regulated by a scheme of the Charity Commissioners were 
taken (c). 

Secondly, as to the third of the above divisions, viz., as to the costs 
of re-investment in the purchase of other lands. 

If lands are purchased for a larger sum than the money deposited, 
the difference being paid by tbe party interested in the investment, 
the company is not liable to pay additional costs caused by reason of 
the price paid being greater than tbe deposit (fl). Where the money 
was sought to be re-invested in land on a contract throwing on the 
purchaser costs which in an open contract would be borne by the 
vendor, the company were held liable to pay only such costs as in an 
open contract would he the purchaser’s (e). In a case where land and 
two cottages had been taken, and the tenant for life having entered 
into a contract for the erection of two other cottages, asked that the 
purchase-money might be paid to him, the costs of a petition were 
allowed (/). 

It will have been observed that sect. 60 authorizes tbe application 
of purchase-money or compensation to some one or more of four 
different purposes, viz. — 

1. Redemption of land tax or discharge of incumbrances ; 

2. Purchase of other lands ; ' 

3. Buildings; 

4. Payment to person entitled absolutely ; 

whilst this part of sect. 80 now under consideration only throws upon 
the company the costs of (2) re-investment in the purchase of other 


(&) Fiatter v. Flatter, L. It., 17 Eq. 340. 

(a) Re Glebe Lands of Greed Ycldkain, 
L. K., 9 Eq. 08. 

(b) In re Morris' Sdtled Estates , L. R., 
20 Eq. 470. 

(c) (Stafford? s Charily, In re, W. N., 
December 21th, 1887. 

(d) Ex parte Hodge, 16 Sim. 159 ; 12 
Jur. 239 ; Re Bramner, 14 Jur. 286. As 
to costs of making a good title to the pur- 
chased lauds, see Jones v. Lewis, 11 Jur. 
£11 : Re Straehan’s Estate. 9 Hare. 185. 


Theso two cases, however, wore decided 
under special acts, cliiferiDg in some re- 
spects from tho Lauds Clauses Acts. 

(e) Ex parte Governors of Christ’s 
Hospital, L. R., 20 Eq. 005. As to the 
costs of investing the purchaso-monoy of 
leasehold in freehold estate, see j&! Parker's 
Estate, L. R., 13 Eq. 495; 41 L. J., CL 
473. 

(/) Earl do Cray's Settled Estates, In re, 
W. 2S., for December 17th, 1887. 


Costs of ro-in- 
vestment in 
othor lands. 



314 


CHAP. VII. — INVESTMENT OF FURC'Il A8E-4l05f E Y . 


2. Costs of InveJ- 
mtni. 


loud kuc. 


Ki parts Mil- 
uurd. 

Now Tjuildings. 


lit ]tuih WJiit- 


lands, and accordingly wc find it decided that where the money is 
applied to the discharge of debts or incumbrances (//), or in the 
erection, alteration or improvement of buildings (/<), only the costs of 
tho petition for payment of the money out of Court have been thrown 
upon the company. 

But it is clearly settled that tho costs of the application of the 
purchaso-monoy in the redemption of land tax are payablo by the 
company (<). In another case (h), however, Sir J. Romilly, M. It., in 
authorizing the application of compensation-money to tho erection of 
new buildings, refused to fix the company with the costs of the petition, 
sayiDg the point was settled by Re Bucleinghainshire R. Go. (1), and 
the costs must come out of the fund in Court. But neither in this 
case nor in Re Buckinghamshire li. Go., does the attention of the 
Court appear to have been called to that part of sect. SO which 
appears clearly and justly to throw upon the company in all cases 
the costs of an order for the payment of the principal out of Court 
as distinct from the costs of re-investment, a distinction which 
appears from the reports frequently to have been lost sight of. But, 
in a later case (to) before Wood, Y.-C., in which he ordered the pur- 
chase-money of glche land to he paid to the incumbent, to be applied 
in building a vicarage house, this part of sect. 80 appears to have 
been more prominently brought before tho Court, and accordingly he 
fixed the company with the costs of the petition (//), saying, — 

“ An order for tho application of railway money in permanently improving 
buildings was made by Lord Cranworth in tho case of the Buckinghamshire 
Railway, though the costs woro not thero givon. With respect to the costs, I 
think the language of sect. 80 is sufficiently wide to cover tho case. Tho G9th 
section contains an enumeration of the different modes in which money paid into 
the Bank by a railway company may bo applied. All these particulars are not 
repeated in extenso in sect. 80, which provides for fclxe costs. This soctiou, 
however, does mako tho costs of the orders for tho payment out of Court of the 
principal inonios payablo by the company. 

“ Thoro is a caso before ShadwoU, Y.-C., in winch it scorns to have boon hold, 
that, although the petition was for tho application of tho monoy in restoring 
buildings which it was necessary to pull down in consequonco of the operations 
of the company, costs wore nevertheless payablo by tho company. Tho case is 
the stronger, bocause thoro tho Coxut exorcised tho special power givon by tho 
69th section, of applying the fund in replacing permanent buildings, and did not 


(ij) Ex parte Hurl of ITaniu'idr, 1“ 

L. J., Cli. 422 ; 12 Jur. 508 ; 1 Be 0., 

M. & 0. 297 ; In re Teutcs, 12 Jui. 279, 
Ex parte Corporation of Sheffield, ante, 

p. 296. 

(h) Cas. cit. supra, p. 300 ot set], 

(ij In re Betlilem Hospital, L. R., 19 
$q. 467 ; 44 L. J., Ch. 406 ; and the cases 
thaie cited. 

(k) Ex parte Mil ward, 27 llcav. 671 : 


29 L. J., Ch. 245. 

(I) 14 Jur. 1065. 

{m) Ex parte Incumbent of Whitfield , 2 
J. k II. 610 ; S. C., shortly and rather 
differently reported, 30 L. J., Ch. 816. See 
also lie Vicar of Quern's Camel, coram 
Kindorsloy, Y.-C., 11 TV. B. 503. 

(n) Hut not with tho costs of the Gover- 
nors of Queen Anne’s Bounty who had been 
served with t.lin lintilinn. anil nnnnniwl 
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act under that portion of the clause which directs re-investments in land. There 
is an omission of any express provision in sect. 80 for the costs of applying money 
in renewing injured buildings, and it was only on the equity of the statute that 
tho costa were allowed. It seems to follow a fortiori that the Court, taking the 
step which it is asked to tako here, and treating the proposed application of tho 
money as an invostment in land, (which is within the words of sect. 80 ,) must 
follow the principle as to costs which was acted upon in that case. 

“ The costs would be payablo by the company, if the money were actually laid 
out in land. Tho proposed building is, in my opinion, an investment authorized 
by tho statute, and the case further falls within tho words of sect. 80 , ‘tho costa 
of orders for the paymont of principal out of Court.’ Having rogard, therefore, 
to tho fact that the object of the statute was to throw upon the company all the 
costs occasioned by taking laud without the consent of the owner, and that very 
largo words were introduced into the statute to supply the dofeots which had 
been found in analogous provisions of earlier actB, I am of opinion that the com- 
pany must pay tho costs of the petition and of the payment out of the money.” 

The fees payable to the architect and surveyor for planning and 
superintending buildings are not costs and charges incidental to the 
investment in the buildings, so as to bo payablo by the company (o). 

Where the lands, &c., purchased are “conveyed, limited and 
settled upon the like uses, trusts and purposes, and in the same 
manner as the lands in respect of which the money was paid stood 
settled,” under sect. 69, it is hold that, upon tho equity of the statute, 
the company are liable to pay the costs of such re-settlement. 

And in a case in which at the time of the purchase by a railway 
company, and when the purchase -money was paid into Court, the 
uses of the land sold were different from thoso subsisting at the time 
of the application for ro-invostment, Kindersloy, V.-C., refused to 
make the company pay tho costs of the ro-investment, but, upon 
appeal, the Lords Justices varied the order and threw the costs on 
tho company ( p). 

With regard to tho appearance of mortgagees or annuitants, whoso 
rights are not affected by the petition, it has been recently laid down 
that the proper course is to serve them with a copy of tho petition 
and to pay them 40s. for costs, with an intimation that if they appear, 
they will probably have to pay their own costs (q). And this rule 
applies whether the petitioners be life tenants or absolutely en- 
titled (/■). Where lands have been purchased by two different com- 
panies, and tbe fund in Court is consequently made up of two items, 
it is in the discretion of the Court whether the costs of two petitions 
are to he allowed («). 

(o) Butcher s’ Company, In rc, 53 L. T. 10 Ok. 328 ; 44 L. J,, Ck. 405 j 32 L . T. 

491. 785. 

(p) Be Do Beauvoir , 29 L. J., Ck. 567 ; (?•) Be Harstead United Charities, L. B., 

2 Do G., E. & J. 5. 20 JSq. 48. 

(q) Be Gore. Lawjton's Estates, L. E., («) Be Gore Bangtons Estate, ubi sup. 


Architect'll and 
burveyor’s foes. 


CObtd of TO* 
bottlcmeut. 
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a Ctrti of Inrnt- 
mutt. 


Whether owner 
in fee can claim 
costa of re in- 
vestment. 


Pajmonl of 
prin oi]wl money 
out of Com t. 


Where then* arc 
advene ilaim- 
anrs. 


Where two petitions wetv pviNcntod l»y the same petitioners, whoso 
title was derived partly from a will and partly from a sett Irnirnt, ami 
wlio made the trustees of the will parties to one petition, aud the 
trustees of the settlement parties to the other, it was held that one 
petition only ought to have been presented, and the company t\ ere 
ordered to pay the costs of the first petition, the guineas towards tlm 
petitioner’s costs of the second petition, and three guineas towards 
the costs of each set of trustees (/). 

Where two funds have been dealt with, by different branches of 
the Court, and it is desired to deal with both together, leave can lio 
obtained to present one petition without transferring either of the 
matters (u). 

It is believed, that it has never yet boon decided whether an 
owner in feo can claim the costs of a re-investment. But Lord J u. slice 
Turner in one case (a 1 ) intimated an opinion that lie could, and, in a 
subsequent caso (if), Kindorsley, Y.-C., seemed disposed to follow 
that intimation. But in neither of those cases was it necessary to 
decide the point. Such costs seem clearly within the words of 
sect. 80 (z). 

Thirdly, as to the sixth of the abovo divisions, viz., as to the costs 
of the payment out of Court of the principal monies. The act seems 
in all cases to throw these costs upon the company, in wliat manner 
soever the money may be applied when paid out, except where thero 
is litigation between adverse claimants. An important case on this 
subject is Haynes v. Barton ( a ), in which it was held by Kindorsley, 
V.-C., after a review of numerous cases, that when the lands arc the 
subject of a suit, tho parties to the suit should he served with notice 
of the application for payment out of Court, and the costs of service 
and appearance must bo borne by the company. 

Where the money is placed to the account of the Accountant- 
General in the cause only the company cannot be made to pay tho 


(l) Pattisoa's Estates, la re, L. R.. J. 

Cli. D. 207. 

(it) hi re Lord Anita's Estates, L, R., 
10 Ch. 145. 

(O') Be he Beauvoir, ubi supia. 

(y) Jle Pick, 31 L. ,T. t Ch. 495. 

(;) Sec lit i Dodd's Estate, 21 L. T. 542 ; 
19 V r . R. 741. 

(a) 30 L. J., Ch. 804 ; 1 l)r. k Stn.483. 
Sco the judgment of Kiudcrsloy, V.-C., .it 
length in the two prior editions of this 
work. Seo also S. V,, 35 L. J., Ch. 233 ; 
Hennikcv v. Uhafy , 28 llcnv. 621 ; Jle 
L. and, S. IV. It. Co., 2 J. Sc H. 390; 
8. C. reverted, 11 W. R. 64 ; Brandon v. 
Brandon, 82 L. J., Ch. 20 ; lie Braye, 82 


L. J., Ch. 432 ; Be Lonrf, 33 L. J., Ch. 
620 ; Jle Bowes, 33 L. J., Ch. 711 ; Jle 
Cooper, 34 L, J., Ch. 373. As to costs of 
part owners, Be A r i choJls, 35 L. J., Ch. 516. 
As to the practice with regard to costs 
under the corresponding provisions in 
special acts (which generally are more 
limited than sect. 80), see In re Harrison's 
Estate, L. R., 10 Eq. 532 ; 40 L. J., Ch. 
77 ; In re Williams' Estate, L. I?,, 12 Eq. 
4S8 ; In re Charity Schools of St. Dunslan 
in the West, L, It., 12 Eq. 537 ; In re Lord 
Stanley of AWcrley's Estate, L. R. 14 Eq. 
227 ; In re Spitalfdds Schools, L. It., 10 
Eq. 671, and the decisions referred to in 
these coses. 
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costs (b), and ought not to ho served with the petition, or the 
petitioner will have to pay their costs (c). 

Where one of several persons applies for an aliquot share of 
purchase-money paid into Court, it is not necessary to serve the other i* 01 ’ 1011 ' 3 - 
paities entitled with notice of the application (d), and if they appear 
the company are not liable to pay costs of appearance (e). Nor, in 
fact, is it “ adverse litigation,” where there is a contest between two 
parties as to the proportion in which a fund is to be divided between 
them (/), as where an inquiry has to be taken as to the amount 
due on a mortgage being paid off, to mortgagor and mortgagee 
respectively (g). But the company are not liable to costs of mort- 
gagees proving incumbrances made after payment of the fund into 
Court (h). The company are liable to pay the costs of infants who, costs onnfonta. 
having attained their majority, petition to have the fund in Court 
paid to them ( i ). Whore an order for costs omitted the usual 
words, “excepting costs of adverse litigation,” the Lords Justices ° nitllja ' 
ordered their insertion (k). 

Where a petition is presented for payment either to or with consent Snmcew! ucmn ' 
of incumbrancers, the only costs which the company can be required 
to pay in addition to the petitioners’ costs, are £2 2s. for the 
incumbrancers’ costs, and the costs of an affidavit of service on the 
incumbrancers (1). Costs incurred by mortgagees, who have mort- 
gaged their interest in a fund after its payment into Court, in proving 
their incumbrances are not payablo by the company (m). 

Where a fund in Court had not been dealt with for fifteen years, J^ t w. omelal 
and it became necessary, in compliance with the Chancery Funds 
Rules, to serve the official solicitor with the petition for payment out, 
it was held that his costs were not payable by the company (it). 

The company will bo ordered to pay the costs of an investment 
under sect. 32 of the Settled Land Act, 1882 (o), although an 
investment under that section, e.g , in railway debenture stock, 


(6) Brown r. Fenwick, 35 L. J., Ch. 
241. 

(c) Fmcotf v. Wood, 37 L. .T., Ch. 691. 

(d) fir Midland 11. Vo., 11 Jur. 1095. 

(e) Mcllint j v. Bird, 22 L. J"., Ch. 599 ; 
17 Jur. 155. 

(/) Askew v. Woodward, L. It., 14 Ch. 
D. 27 C. A., per Je&sel, M. It. 

(</) Bureham, In re, L. K., 17 Ch. D. 
329. And seo Men i v. Thompson, 2 H. 
& M. 9. 

(A) 0. W. IL Co., Fa parte, Gough's 
Trusts, In re, L. K., 24 Ch. D. 509 ; 49 
L. T. 491. 

(i) Ex parte Slates', 18 L. J., Ch. 431. 

(k) fie Cant's Estate, 6 Jur. N. S. 183 ; 
1 De G., F. & J. 153 ; 29 L. J., Ch. 119. 


The words “such aa arc occasioned by liti- 
gation between adverse claimants ” refer to 
costs, not proceodings. As to introduction 
into petition of costs occasioned by copies 
of sections of special acts, see Ex parte 
Lilleij, 19 L. J., Ch. 329, and fie Man- 
chester R. Co., Ex parte Osbaldiston, 8 
Haro, 31. 

(7) Artizans, dv., Act, Re, Jones, Ex 
parte, L. R., 14 Ch. D. 625 ; Halstead 
United Charities, fie, L. R., 20 Eq. 48. 

(»») Great Western R. Co., Ex parte, 
GougWs Trusts, In re, L. R., 24 Ch, D. 
569. 

(n.) Clarke's Estates, In re, L. R., 21 Ch. 
D, 776 ; 52 L. J., Ch. 88, por Kay, J. 

(o) Soo p. 306, ante. 
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2. Coiti at Invest- 
ment. 


3. Whether Money 
tltuauinl h Beal 
O) Put'.oml Lt>t ate 


TJnrtisv fcoct. 7(5, 

J.lt‘1 1'llKllt}’, 


Under sect, fin, 
milly. 


lie Waller. 


may b© more expensive than an investment antler the Lands Clauses 
Act (^). 


3. Whether Money deposited is to he treated as Real or Personal 

Estate. 

An important question has been discussed, upon which the autho- 
rities are not perhaps quite uniform, as to whether money deposited 
by companies who have taken or purchased lands, under the com- 
pulsory powers of their acts, is to be treated as money, or personal 
estate impressed with the trusts of real estate— money-land as it is 
sometimes called. 

The only principle deducible from the cases is, that where the 
matter comes under sect. 69 of the Lands Clauses Act, the money 
remains impressed with the character of real estate ; and when it 
comes under sect. 76, the money goes as personalty (q). In Cross's 
case (}■), before Lord Cranworth, V.-C., where the determination was 
that it came under sect. 76, it was decided, that money deposited for 
tho purchase of freehold land taken under the Lands Clauses Act 
from an owner who was in a state of mental imbecility, and who con- 
tinued in that state until his death, but Who was not the subject of a 
commission of lunacy, could not after his death be considered as 
subject to the trusts of a will mado before he became incompetent, 
and whereby he had devised his real estates, but that liis executors 
were entitled to it, and an order was made accordingly. 

But in another case (#) where real estate, settled on marriage upon 
trusts for sale, on tho request of husband and wife, or the survivor, 
was taken by the corporation of London under the compulsory 
powers in the London Bridge Acts, without any conveyance by tho 
trustees, and^tlie value of the land was assessed by_ajury and paid 
into Court, and, on petition of tho trustees, invested in consuls, upon 
tho trusts of the settlement, — Turner, V.-C., decided, that, under 
these circumstances, there was no conversion of the real estate into 
personalty, the case being under scot. 69. 

So where a landowner (t), having land within the limits of devia- 
tion, entered into an agreement with a company, that in case they 
should construct their railway under their act, they should pay him a 


(/)) Banbury's Trusts , In re, 52 L. J., 
Oh. 687 ; 80 W. li. 781. 

(q) JteHarrop, 26 L J.,Cli. 516. And 
see Me Baqot, 31 L. J., Ch. 772 ; E? parte 
Hardy , 30 Betiv. 200. 

(r) He East Lancashire It. Co., 1 Sim., 

V M ■ nnil s.po W.v tin rfa fltmlinx 8 


Raihv. Cus. 505, n. (ft). 

(«) Itc Taylor, 9 Have, 598 ; 20 L. J , 
Ch. 142 ; and sec Malland Counties It, 
Co. r. Omin, 3 Railw. C.is. 497. 

(t) Me Waller , 22 L. j., Ch. 88S: 1 
Drew. 508, 
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certain sum per aero for such of his land as they should require ; and 
after his death the company took five acres of his land, and paid the 
purchase-money into Court, aud the devisee of the estate on which 
the railway had "boon constructed, having petitioned to have the 
money paid to him, the petition being opposed by the executors, 
Kindersley, Y.-C., decided that the case was undor sect. 69, and the 
contract did not operate as a conversion of the purchase-money into 
personal estate, but it formed a portion of the testator’s real estate at 
the time of his death, and continued to retain that character after- 
wards. His Honor said, — 

“Without adverting to the othor points which have been discussed, or refer- 
ring to the decisions in tho oarlier cases, winch, I must be permitted to say, are 
most unsatisfactory (it) ; but, assuming that I should be obliged to follow them 
in a similar case, still this does not seem to mo to come within the authorities 
oitod. Tho real meaning of the contract is this : that tho company, having 
power to take the lands compulsorily from the owner at any time within the 
period allowed by tho act, did not ask him to sell, but tlioy wished to have the 
price defined, in case they required tho property, and a sum per acre was fixed 
upon between the partios. Without using these precise words, it is evident that 
Buch was the meaning of tho agreement. It referred to the fact that some of the 
land was included within tho limits of deviation, but it was uncortain what portion 
would be required. If, howevor, tho company did construct their line within 
the limits of deviation, and required any of the owner’s land, they were to pay 
for it, at that rate per aero. The effect, therefore, was not that the owner con- 
tracted to sell, hut that he gave tho company permission to have the land at a 
specified price. It appears to me, upon these grounds, that the money which 
has been paid into Court does not constitute part of the personal estate of the 
testator, but formed a portion of his real estate at tho time of his death, and 
continued to retain that character afterwards ; and that it now belongs to the 
parties entitled to the real estate.” 


Again (x), where lands settled on one for life, with remainder to 
her children, with remainder over to B. in default of children, in fee, 
were taken under the authority of a Kailway Act, which contained 
the usual compulsory clauses, and the purchase-money was paid into 
Court, and invested in consols, and the dividends were ordered to be 
paid to the tenant for life, who afterwards died without children, and 
B. afterwards also died, having done no act in his lifetime showing 
any intention to treat tho consols as personal estate : Stuart, Y.-C., 
decided that tho consols were to be treated as the real, and not as the 
personal, estate of B. His Honor said,— 

« In support of the argument that the property had been converted into per- 
sonal estate, Crobs't cim (;/) haB been cited, and I must say, that, although that 


(h) Referring to the beforo mentioned, 
and other caio-i. , , 

[,) Us Mewl, 22 L. J., Oh. 360 And 


see IU Horner's Trusts, ibid. 369 ; 7 Railw, 
Gas. 873. 

[y) .Ante, note (r). 


lie Stewart. 
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ft. Whether Mme ii case docs not go tothe whole extont of the principle liore contended for, it does 
c vffilanuiEMi comitonance the argument. Against that authority, other cases have been cited ; 

and to tho principle of these decisions I ontiroly accede. I think that whero 
money has been paid into Court, by reason of real estate having been taken 
under the compulsory powors of ono of these acts, and remains in Court, it is to 
be considered as money or personal estate in the hands of this Court, impressed 
with the trusts of real estato. That is a sound principle ; and there must be 
strong words in the act to induco the Court to act on tho assumption that it is 
personalty. Therefore it seems to me clear, upon authority and principle, that 
the money in Court in this caso is to bo considered, for the purpose of the 
question as to who was entitled to it, as real estato ” 


infant It is settled that the purchase-money of land of which an infant 

was seised in fee remains impressed with the character of real estato, 
and on tho death of the infant descends to his heir-at-law (<(), and 
Foion. the same principles were hold to apply to tho purchase-money of 

land belonging to a felon (b). 

Disentailing It appears to be still unsettled whether it is necessary in the case 
of entailed land that a disentailing deed should be executed before 
the money is paid out of Court. There have been numerous con- 
flicting decisions on this point, both in England and Ireland (c) ; the 
later and preponderating authority being in favour requiring the 
disentailing deed (cl). 


(t) See also on this subject, llmjncs r. Pr. 5th ed., p. 1 656. Hr Reynolds, L. Ib, 

Haynes, 30 L. .1., Ch. 578. 3 I'll. D. Cl, in which Hellish ancl .lames, 

(«) Kdlund v. Hat jot cl, L. lb, 6 C'h. D. L.I.J., J olio wal Jlc Mat Ur's Wilt. lie 

491. Tyhlcn's True!, 9 Jur., N.fl. 912 ; 8 L T. 

(b) He TIttrroji, 26 L. J, Ch. 510. Tor- 081 ; 11 W. lb 869. lie Nwoji'h Will, 31 

feiture for lblony is now abolished, by 33 L. T. 85. In re Wood's Setthd Estates, 

& 34 Viet. c. 23. L. R., 20 J?q. 3/2. In re Brmuhrml'a 

(c) He Great Son the t n anti Western H. Settled Estates, L. lb, 1 Ch. D. 438. Ke 

Go., 9 Ir. liq. R. 482; lie Vauthey, 3 Gill', jtarte Mnunst 11, I. lb, 2 Etp 82. lie 

224 j 30 LJ., Ch. 885. lie South Eastern Limerick a tul Ennis 11. Co., Er parte 

11. Co., 80 IJeav. 215 : Kelley v, Hulmcr, Smyth, I. Ib, 10 K<j. 60, and see the other 

Ij. lb, 1 E(j. 211 ; lie Watson, 10 Jur. N. deepens. referrod to in the above cases. 

S. loll. Hr Hutch n, 1 TI. & M. 376. lie (d) Reynolds, In re, L. R , 3 Ch. i). 01, 
Butler's Wilt, bn lb, 16 llq. 479. lie per llcllish anil J.imes, L.JJ. 

Jloir, L. Ib, 17 Eq. 300, citing Dan. Ch. 
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1 . The Ooni'eynnre of Lands pur- 2 . The Title to Lands omitted to he 

chased 321 purchased hij Mistake . . . 327 

3 . The Sale, of superfluous Land . 331 


1. The Conveyance of Lands purchased. 

When lands are purchasod by the company by agreement, or are 
taken under the compulsory powers contained in the special act, the 
owner or other party entitled to sell is required to make out a good 
title ; and it is usual to deliver an abstract of the title to the com- 
pany (a), as in the case of ai; ordinary sale of lands. The owner is 
also required to executo a conveyance to the company. Where the 
price to be paid for the land has been fixed by an award, no action 
can be maintained upon such award until a conveyance of the land 
has been executed ( b ). We have already seen* that the Lands 
Clauses Act provides for tho inconvenience which would result by 
the neglect or inability of tho party to perfect the title and make the 
conveyance, by authorizing the company to execute a deed-poll, 
whereupon, in certain cases, tho lands vest absolutely in the company, 
without any further act being done by the vendor. 

Special provisions are also inserted, to enable the company to take 
a conveyance of copyholds, common lands, waste lands, and lands in 
mortgage; and also to release lands from existing charges. As to 


[a) It seems to lie tho practice of railway 
companies to he satisfied with a good hold- 
ing title. So it was stated in evidenco 
given before the Lords’ Committee on 
Compensation, 1845. Where a company 
purchased land from a municipal corpora- 
tion and made their railway over it, and a 
dispute afterwards arose as to the title to 
the land, hut the corporation obtained a 
verdict on an ejectment, as it was alleged, 
by surprise, and the company, under the 
pressure of tho judgment, and to retain 
possession of tho land, paid the purchase- 
money to the corporation, Sir J. Romilly, 

H.— VOL. I, 


JL R., upon a representation that the tit! a 
to tho land was really in dispute, and 
being of opinion that, ns the vendors were 
trustees, the money ought originally to 
have boon paid into Court under the 
09th section of the Lands Clauses Act, 
ordered the corporation to bring tho money 
into Court, whilst the rights of the parties 
were under discussion. North UVstern 
Jt. Go. v, Corporation of Lancaster, 16 Jur. 
877. 

(J) East London Union v. Metropolitan 
A Co , , L, R,, 4 El 309 , 38 L. J«, Ex, 
225. 

T 
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l. ruirm»'r. j am | a of copyhold or customary lonuro (r) it is provided by tho Lands 
Clauses Aet. seel. 9A that every conveyance of meli lands to the 
company shall he entered on the rolls of tho manor, and on payment 
to the steward of the manor of such fees as would bo duo to him on 
" f the surrender of the same lands to the use of a purchaser thereof (<!), 

mi'-. r.es he shall make such inrolmout; and every such conveyance, when so 

inrolled, shall have the like effect, in respect of such copyhold or 
customary lands, as if the same had been of freehold tenure; but 
that until tho lands have boon enfranchised, they continue subject 
to the same fines (#•!, rents, heriots and services as were theretofore 
'uli imdii'in- payable. And by sect. Oil the company are required, within a certain 

i»i.u period afterwards, to procure the lands to bo enfranchised by tho lord 

of the manor, to whom they arc to pay compensation, to be assessed 
according to the mode prescribed, for the enfranchisement (/). Tho 
lands, when enfranchised, are to be held in free and common socage ; 
and if the lord fails to enfranchise the lands, tho company may 
execute a deed-poll, in the manner provided in the case of a purchase 
1 i* lUl . hm. of lands : f (Sect. 97.) Rents payable in respect of copyhold lands 
may, in certain cases, he apportioned in the manner prescribed: 
(Sect. 98.) 

('.muium awl As to common and waste lands, it is provided, that compensation 
in respect of the right in the soil shall? be paid by tho company to 
the lord of the manor : (Sect. 99.) And, upon payment or deposit 
thereof in the Bank, a conveyance from the lord of the manor to tlio 
company will operate as if he had been seised in fee simple ; and in 
default of such conveyance tho company may execute a deed-poll, in 
the manner provided in the case of a purchase of lands : (Sect. 100.) 
The compensation to ho paid to tho commoners is determined by 
agreement made between tho company and a committee of com- 
moners: (Sect. 101.) The members of such committee arc not to 
exceed five iij number, chosen by the commoners at a meeting, con- 

(<•) "Where lhel.ml of amanorwashchlnot upon Hie execution of a conveyance to a 
to 1 m- .illl-cteil l>y a .sale of copyhold lauds, railway company under this section, war 
nude tu a company by Ilia touaut in foo, see to any compensation for tlie loss thereof. 
Pmus v. fji'and Junction Canal Co., 9 Q. Ecclesiastical Couimi^ioiiecs v. London 
]i, 4(39, in error. and Mouth Western Jl. Co., 14 C. 13. 743. 

{<]) It lias boon contended, that by this Tho provisions of the Copyhold Enfran- 
pro vision the steward of the manor is on- chisemcnt Acts, 185:3, 1838 (13 & 16 Viet, 
titled to demand a fee for a surrender, and e. 51 ; 21 Si 22 Viet. c. 94), do not apply 
another fee for admittance, inasmuch as to the purchase of copyholds by a railway 
tho parliamentary conveyance operates as company under Hie Lands Clauses Act, so 
both a surrender and admittance, and that as to eutitle a tenant for life of the manor, 
it would be unjust to oblige tho steward, as against a remainderman, to part of the 
for one fee, to perform an act which, under monies paid into Court by the company, as 
ordinaiy circumstances, would entitle him representing fines payable by tenants as a 
to demand two, but the Court of Exche- condition of compulsory enfranchisement, 
quer decided that only one fee is payable. Be Sir T. M. Wilson, 32 L. J., Oh. 191. 
Uoopc/r v. Norfolk Jt. Co., 8 Exon. 646 ; (/) See Ecclesiastical Commissioners v. 

13 Jur. 196 ; 6 Railw. Cas. 94. L. <6 S. W. JR. Co., ubi supra. 

(«) Tho lord is not entitled to any fine 
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veiled by the company by public advertisement and notice : (Sects. 
102, 103.) The committee may then agree with the company, as to 
compensation for the extinction of the commonable rights ; and the 
committee receive the amount, and apportion it among the com- 
moners (g ) : (Sect. 104) If the committee and the company cannot 
agree, the compensation is determined as in other cases of disputed 
compensation (Sect. 105) ; or, if no committee be appointed, then by 
a surveyor, to be appointed by two justices : (Sect. 106.) Upon pay- 
ment or deposit of the money agreed upon or determined for 
compensation, the company may execute a deed-poll, in the manner 
provided in the case of a purchase of lands, and thereupon the lands 
vest in the company, discharged from all commonable and other 
rights : (Sect. 107.) 

It has been held under the above sections, that if the railway be 
constructed without compensation having been paid to commoners, 
in such case any commoner may sue the company for disturbance of 
his rights of common, and is not confined to proceedings for compen- 
sation. This is because it is a condition precedent to the right of 
the company to disturb the commoners, that the company should first 
assess and pay the valuation either to the commoners or into the 
Bank Qi). But tho sections are not imperative so as to preclude the 
enforcement, by decree for specific performance, of an agreement 
entered into otherwise than as mentioned in the statute (i). 

To relieve lands taken by the company from being encumbered 
by existing mortgages (k), the company are empowered to pay off all 
mortgages affecting lands, upon giving notice to the mortgagee, or 
paying six months’ additional interest ; and the mortgagee must then 
convey his interest in the lands to the company : (Sect. 108.) If the 
mortgagee fails to convey the lands, or to adduce a good title, the 
company may deposit the monies in the Bank, and execute a deed- 
poll in the manner provided in the case of a purchase ,of lands, and 
all the interest of the mortgagee thereupon vests in the company : 
(Sect. 109.) If the mortgaged lands are of less value than the mort- 
gage debt, a provision is made for ascertaining the amount of com- 


(g) If the majority of the committee are 
of opinion that these provisions for appor- 
tionment cannot be satisfactorily carried 
out, they may apply to the inclosure com- 
missioners under 17 & 18 Viet. c. 97, as. 15 
— 20, post, vol. II. Where compensa- 
tion money for commonable rights was 
paid into Court, Wood, V.-C., held that it 
ought to bo re-invested in land upon the 
some trusts. Nash v. Coombs, 37 L. J., 
Ch, 600. 

As to respective rights of the lord of the 
manor and occupiers of cottages for whom 
he was trustee of certain turf common, see 


Christchurch Inclosure Act, In re, L. R., 
35 Ch. D. 355. 

(A) Sloneham v. London, Brighton and 
South Coast JR. Co., L. R., 7 Q. B. 1 ; 41 
L. J., Q. B. 1. 

(i) Bee r. Stafford and Uttoxeter B. Co., 
23 W. R. 863. 

(k) When the company should give 
notice to tho mortgagee to treat for the 
lands, see ante, p. 192. As to equitable 
mortgagees, see Ma/rtin v. London, 
Chatham and Lamer 11 Co., 35 L. J., 
Ch. 795 ; L. R., 1 Eq. 145 ; L. R., 1 Ch. 
601, 

Y 2 
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gage. 

L. C. Act, 
sa. 108-114. 
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Sect. 115. 


Lows for yoavi. 
Sect. 119. 


pensation : (Sect. 110.) A provision is also mado for completing the 
title of tlic company, without affecting the remedies possessed by the 
mortgagee, under the mortgage deed, against the mortgagor : (Sect. 
111.) In like manner, provision is made for ascertaining the com- 
pensation, aud completing the title of the company, where a part 
ouly of the mortgaged lands is taken, and the mortgagee does not 
consider the remaining part sufficient security (/) : (Sects. 112, 113.) 
If a mortgagee is compelled to accept his money, at an earlier period 
than the time limited in the mortgage deed, he is entitled to be paid 
the costs of re-investing the money, and also compensation for any 
loss ho may sustain by tlio re-investment (m) : (Sect. 114.) 

Where lands are subject to rent-chargos, it is provided, that dif- 
ferences respecting the consideration to be paid for releasing them 
from such charges are to he determined as in other cases of disputed 
compensation: (Sect. 135.) If only a port of the lands charged be 
required, thou such part may ho released, by agreement between the 
owner of the lands and the party entitled to the rent-chargo on the 
one part, and the company on the other part : otherwise by two jus- 
tices : hut if the remaining lands are a sufficient security, then, by 
consent, such remaining lands may bo made subject to tho whole 
charge : (Scot. 110.) Il‘ the party entitled to the rent-charge fails to 
release it, or to make a good title, the C6mpany may deposit the com- 
pensation money in tlio Bank, and execute a deed-poll in the manner 
provided in the case of a purchase of lands : aud thereupon the rent- 
cliargo becomes extinguished: (Sect. 137.) If the lands released 
were subject to the charge, jointly with other lands, such other lands 
remain liable fur the whole, or tho remainder of the charge, as the 
case may be; and the company may affix thoir common seal to the 
instrument which created the charge, stating the facts ; and such 
memorandum is mado evidence : (Sect. 118.) 

If lands t yo comprised in a lease for years unexpired, and a pail 
only of such lands is required by the company, the rent of the re- 
maining portion is to be apportioned by agreement, or by two jus- 
tices ; and after such apportionment, tlio lessee is liable only for the 
rent so apportioned (n) : (Sect. 119.) 

Tlio purchase of land by a railway company under the compulsory 
powers, discharges the vendor from a covenant in a lease that neither 
he nor his assigns will build on such land ( o ). Where a railway 

(7) "Where tlio person in possession West India Docks D. Co., 12 Bear. 298 ; 
claimed nuder mi old mortgage, but with 19 L J., Uh. 153. 

.« pov.i«-sory title, it was held that sect. {n) its to compensation to tenants, see 
112 did not apply, lie Cook, 8 L. T, 759. ante, p. 243. 

('ii) Tho Court will restrain a company, (o) Daily v. De Gmpiyny, L. It,, 4 
by injunction, from proceeding with n orks, Q. B. 180 ; 38 L. J., Q. 13. 98 ; 10 B. & 
until this is paid, lianken v. East a/nd S. 1. 
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company had given the lessee notice to treat, and an award had been 
made, and afterwards a conveyance executed and possession given up 
to the company, it was held that the lessee’s liability on a covenant 
to repair and keep in repair did not cease until the execution of 
the conveyance and giving up of possession (y>). 

With respect to the form of the conveyance, the statute provides Form of cou- 
th at conveyances of lands to be purchased may be according to the ^cTlci s si 
form in the schedules (A. and B.) (q) to the act annexed (which 
form, under the words “rights, members and appurtenances,” passes 
a right of way (?’)), or as near thereto as tho circumstances of the case 
will admit, or by deed in any other form which the company may 
think fit (s). All conveyances so made are effectual to vest the lands Effect of con- 
thereby conveyed in the company, and operate to merge all terms of veyaI ' oe ’ 
years attendant by express declaration, or by construction of law, on 
the estate conveyed, and to bar all estates tail, and all other estates, 
remainders, reversions, trusts and interests ■whatsoever in the lands 
comprised in such conveyances, which shall have been purchased or 
compensated for, by the consideratiou therein mentioned : (Sect. 81 .) 

It was held by Malms, Y.-C., in Norton v. L. & N. lY. R. Go. (/), Power ioi»ro- 
that a railway company has not the right, such as an ordinary pro- i^ht»ncmK 1,tivG 
prietor in fee simple has, to erect hoardings to prevent prescriptive adjoining y 
rights being acquired for Windows looking across tbo line; but the 
Court of Appeal did not think it necessary or desirable to determine 
so difficult and important a question. 

If the company, after giving notice to treat to a second inemn- Twoincnm- 

i J ’ o o i l.ranoora. 

braucer, ultimately purchase from a prior incumbrancer, who has a 
power of sale, the second incumbrancer is not entitled to have his 
incumbrance discharged by the company, nor to compel the company 
to proceed upon their notice to treat (u). 

The costs of all such conveyances are to be borne by the company, costs of convoy- 
and such costs include all charges and expenses incurred, on tho part soct. 82. 


{p) Mills v. The Guardians of the East 
London Union, L. R., 8 C. P. 79 ; 42 
L. J., C. P. 46 ; 27 L. T. 667. In this 
case the execution of the conveyance and 
the giving up of possession, took place on 
the same day. 

(q) See tlieso forms, post, Yol. II. 
Some useful observations on the use of 
these statutory forms may be seen in 
Messrs. Frend and Ware’s Railway Prece- 
dents, 2nd ed. A.D. 1866, p. 122. 

(r) Bailey v. Great Western II. Co., 
L. R., 26 Ch. D. 434 ; 51 L. T. 337 — 
C. A. 

(s) This deed must he stamped with the 
stamp duty which would have been pay- 
able upon a conveyance of the land. Kail- 
way companies will probably be advised, 


iu all eases which fall under the purview of 
the 77th section, to perfect their title, by 
executing a deed-poll in pursuance of the 
statute. It seems to have been the inten- 
tion of the Legislature (probably with a 
view to tho Stamp Acts) to require n con- 
veyance in all cases. 

(0 L. R., 13 Ch. D. 268. 

(u) Hill v. Great Northern E. Go., 23 
L. J., Oil. 524, reversing Kivtder.sley, 
Y.-C., ib. 20. When the interest on the 
monies deposited ceases to run, in favour of 
the vendor of the lands, see Es parte Earl 
of Hardwielie, 1 Do G., M. & G. 297 ; Ik 
Visme v. Be Visuie, 1 Morn. & G. 336 ; 
19 L. J., CL 52 ; Lewis v. South Wales 
E. Oo„ 22 L J., Oh. 209. 
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lie Liverpool 
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as well of the seller as of the purchaser, of all conveyances and assur- 
ances of any such lands, and of any outstanding terms or interests 
therein, and of deducing, evidencing and verifying the title to such 
lan ds, terms or interests, and of making out and furnishing such 
abstracts and attested copies as the company may require, and all 
other reasonable expenses incident to the investigation, deduction and 
verification of such title (x ) : (Sect. 82.) 

If the company and the party entitled to any of the abovo costs do 
not agree as to the amount, the costs may be taxed (y) by ono of the 
Taxing Masters of the Chancery Division of the High Court, or by 
a Master in Chancery in Ireland, upon an order of the Court ; and 
the company are required to pay what tho Master shall certify to be 
due, or, in default, the same may be recovered in the same way as 
any other costs payable under an order of the Court, or the same 
may he recovered by distress, in the manner provided in the act ; and 
the expense of taxing such costs is to be borne by the company, 
unless, upon the taxation, one-sixth part of the amount be disallowed, 
in which case the costs of taxation are to be borne by the party whose 
costs are taxed : (Sect. 83.) This taxation must be bofore payment, 
and cannot be made after payment of the- costs (z). 

In a case decided before the passing of the Consolidation Act, 
where a landowner contracted with a railway company to sell them 
a certain portion of his land, and the landowner died, and the legal 
estate in the lands descended to infants, it was ruled, that, as the 
vendor iiad suffered the legal estate in the lands to descend .to the 
infants, and had thereby occasioned tho necessity of a suit, in order 
to procure a conveyance of the legal estate, the costs of the suit ought 
to be defrayed out of the purchase-money ( a ). 

So, where the trustee of a copyhold estate died, leaving an infant 
his heir, and the cestui que tmst agreed to sell a part of the estate 
to a company /or the purposes of a railway act, and, to complete the 
title, it became necessary to take proceedings under the Trustee Act, 
1 Will. IV. c. 60, to get a surrender from a person appointed in the 
place of the infant, and the Taxing Master having allowed all tho 


(x) But not including tlie costs (as of a 
surveyor) of ascertaining the thing to bo 
conveyed. Re Hampstead Jtmtum 11. Go., 
33 L. J., Ch. 79. See Re Spooner, 1 K. & 
J. 220. As to selling out pait oi a fund in 
Court to pay conveyancing costs wlieie a 
company had become insolvent, sue lie 
Glebe Lands of Gnat Yeldham , L. R,, 
9 Eq, 68. 

{y) If the lands are purchased under a 
special agreement mado betwocn the par- 
ties, quaere whether the costs may be 
taxed. Use pwrte Great Western R. Co., 
3 Roilw. Cos. 516. The Master has no 


power to tax tho costs of tenants oi per- 
sons not conveying, Mct/quis of Dmjhcda 
v. Great Southern and Western 11. Co., 12 
Ir. Eq. llcp. 103. 

(■-) South Eastern 11. Vo., In re, Somer- 
ville, Ex parte, L. R., 23 Ch. D 167 ; 52 
L. J., Ch. 438 ; 48 L. T. 416 ; 31 W. R. 
518, per Fiy, J. 

(a) Midland Counties 11. Co. v. IVca- 
comlt , 2 Railw. Cas. 211 ; Some v. Calde- 
cott, ib. 894 ; see also Ex parte Chmaaney, 
10 Sim. 298 j Fairer v. Lord TV interton, 
4 Y. & Coll. 472 ; Eastern Counties R, Co. 
v. Tvjffnell, 3 Railw. Cas. 133. 
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costs of the proceedings, as against the company, Sir J. Rorailly, 
M. R., decided, that these costs ought not to have been allowed (b). 
But in a subsequent case (c), the same learned judge said, that his 
decision in He South Wales Go. seemed to be erroneous, and over- 
ruled it, holding the company liable to the costs of 'taking out letters 
of administration de bonis non to a deceased owner, which were 
necessary to perfect the legal title. 


2. Interests in Lands omitted to be purchased through M-istaJie or 

Inadvertence. 

The following provisions are made by the Lands Clauses Act, 
with respect to interests in lands which have, by mistake or inad- 
vertence, been omitted to be purchased : — 

By sect. 124, if at any time after the company have entered upon 
any lands which they were authorized to purchase, and which they 
permanently require, any party appear to be entitled to any estate, 
right or interest in or charge affecting such lands, which the com- 
pany through mistake or inadvertence, have failed to purchase or 
pay compensation for, th&> company may remain in undisturbed 
possession, provided that, — within six months after notice of such 
estate, &c. in case the same be not disputed by the company, or, in 
case the same be disputed, then within six months after the right 
thereto is established by law in favour of the party claiming the 
same, — the company purchase or pay compensation for the same, 
and also pay to any party, who may establish a right thereto, full 
compensation for mesne profits which would have accrued during the 
interval between the entry of the company and the timo of the 
payment of the purchase- money or compensation. Unless the com- 
pany can bring themselves clearly within the terms of this section, 
as having omitted to purchase the land “through mistake or 
inadvertence,” they are liable to be restrained from running their 
trains over the land (d). 

By sect. 125, in estimating the compensation, or mesne profits, 
the jury, or arbitrators, or justices (as the case may be), must assess 
the same, according to what they find to have been the value of the 


(l) Re South Wales It. Uo., 14 Beav. 
418 ; 15 Jur. 1145 ; 20 L. J., CL 584. 

(e) He Liverpool Improvement Act, 
1864, 37 L. J., CL. 376 ; L. R., 5 Eq. 
282. 

[d) Stretton v. Great Western and 
Brentford R. Co,, L. R., 5 CL 751 : re- 


versing decision of Malins, V.-C., iL 
754, n. Soe also Martin v. London, 
Chatham and Borer R Co,, L. R., 1 Ch. 
501 (reversing a decision of Stuart. Y.-C.), 
in which, tho company having notice of an 
equitable mortgage, the equitable mort- 
gagees were held entitled to a lion. 


2. Memts 
omitted to he 
Purchuinl. 


Power to pur- 
chase iivteiests,, 
omitted to be 
p\u chased by 
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L. (J. Act, s. 124. 
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lands, estate, or interest and profits, at tlio time such lands were 
entered upon by the eompany, 'without regal'd to any improvements 
or works made in the lands by the company, and as though the 
works had not been constructed. 

By sect. 12G, in addition to tko purchaso-monoy, and beforo the 
company become absolutely entitled to the estate, interest or charge 
released to thorn, they must, when the right thereto has been 
disputed by and determined against them, pay tho full costs and 
expenses (c) of any action for the determination of such right to the 
parties with whom the litigation took place. Such costs and 
expenses, if disputed, are to be settled by the proper officer of the 
Court. 

It has been held that the effect of sect. 124 is, that if tho company 
dispute the title of tho claimant an action of ejectment may be 
brought, but the Court will stay execution till six months after tho 
title ot ihc claimant is established (/). But if tho company do not 
dispute the title (and asking for delay to consult legal advisers does 
not amount to disputing the title), an ejectment cannot be brought 
for six months after notice of the claim (</), that is, after production 
joiiy v. jf'miWt- of the abstract of title (/t). This was decided in Jolly v. Wimbledon 
£o amisoamtj Borhiny R. Co., in the Exchequer Chamber, when Erie, C. J., 

in delivering judgment, said, — * 

“ The statute provides for taking tho land under every modification of interc&i 
and for tho making of compensation in respect of every lawful claim ; and it hiiE 
boon uniformly held, that wherever compensation is provided, under the statute ir 
respect of any claim, there the common-law remedies in respect of that claim tut 
suspended or taken away. By tho sections precoding the 124th, provisions att 
made in respect of interests known when tiro lands are taken. Tho taking if 
made lawful to the company, tho compensation is secured to tho owner, and tlu 
ordinary remedies at law for tho taking alleged to be wrongful .ore taken away 
Thou follows sect. 124, with respect to iutorosts in lands which have been already 
taken, and wliicb interests by mistako have been omitted to be purchased. Tin 
intention of the section, by analogy with what lias procedod, would botogivothi 
same protection against actions in rcspoct of those interests as had been before 
given in respect of other interests in land. Tho words are,— ‘ the company blial 
remain in undi&turbcd possession, if they duly compensate.’ These words oxprc&i 
that the possession not only is then lawful, but 1ms been and shall continue so i 
the condition is performed, It is very reasonable that a company, giving al 
parliamentary publicity with plans and books of roforcncc, should have security 
from litigation for their works under their statute. It is expressly given in respec 
of all possible known interests, and it seems unreasonable to suppose that ai 
unknown interest should be alone intended to have the privilege of bringing ai 

(c) This lucani costs as between soli- C. B., N, S. 174. 
citor anil client. Doc il, Ilyde v. Mayor (ijr) Jolly v. JVinibhdon and Durkin 
of Manchester, 12 0. B. 474. £. Co., 31 L. J., Q. B. 96 ; 1 B. it S. 81£ 

(/) Marquis of Miabury v. Great ( h ) Per Erie, 0. J., infra. 

Northern E. Go., 28 L. J., CJ. P. 40 ; 5 
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action against the company, together with a right to compensation, under the 
statute. If, diming the parliamentary inquiry, and tho company's treaty with the 
mortgagor, and the laying down of the railway on the landB, the mortgagee kept 
his mortgage unknown, the company ought to have time to inquire after notice of 
tho claim, that is, after production of the abstract of title. The claim may be 
unfounded or fraudulent, or it may involve claims of other parties. The necessity 
for time and caution is shown by JTijde v. Mayor of Manchester (i), for there tho 
company had paid for tho land in quuation to one proprietor, and had to pay for 
it again to Mr. Ilydc, with all mesne proiits and costs, as between attorney and 
client, because the arbitrator had made a mistake in the boundary between two 
properties. Hero the question of tho validity of the deed, of its operation on 
five-sixths of tho land, of deducting what is due to the mortgagee from the com- 
pensation to bo paid to tho mortgagor, and of deducting for the right of the lessee, 
if any should exist, must be considered before the compensation can bo settled. 

If the possession of tho company is lawful for six montlis after tho title is pro- 
duced, or the dispubo determined, ail rights and liabilities would be secured in 
good order, and this defence would prevail. On the other hand, if ejectment lies 
for every claimant of an unknown interest before he shows tho ground of his 
claim and allows timo for considering it, confusion and disorder will be introduced; 
for tho company will have lo decide whether they will suiter judgment by default 
and hazard tho stay of execution upon a conflict of affidavits, or defend the cause 
with all the risks and imputations brought upon the present defendants for bo 
doing ; and also, if within six months compensation 1 b made, any judgment that 
should have been obtained wonld thereby become futile. And then no provision 
is made in respect of costs, either to the claimant as betwuon party and party, or 
as botweon attorney and client, to to the company in respect of useless litigation, 
which the claimant chooses to force them to, and all for no other purposo than 
seeming some promptness in making compensation, about which litigation has 
probably increased, if not created, tho delay. In tho case of the Marquis of 
titdixlnmjv. Great Not then: 11. (Jo. (A 1 ), the title was shown and disputed, and 
ejectment was brought to try tho title, and it was doubted whether it would lie 
for lands of which the possession was to bo undisturbed ; and it was hold to be 
by implication given in the case where the titlo should be disputed, solely for the 
purpose of trying the title, execution being stayed as soon os that purpose should 
be effected. If tho title is disputed, tho soction may be hold to give by impli- 
cation a right to resort to law, and, by limiting tho right to the case of disputed 
title, all wonld he in order. But if it is given where there is no dispute of title, 
tho confusion above described would follow. Tliis judgment docs not conflict 
U ith any opinion of the Court below, who considered that the point hero was 
within Lord Salisbury's case, but, as above mentioned, that case appears to us to 
have no application to tire present, because there the title was disputed,— -here it 
is not." 

In the following case the Court of Chancery refused an injunction 
to stay proceedings to assess compensation under sect. 124. The 
defendants, the owners of waterworks, solicited a bill in Parliament luse , (L , r 

, , . , , . . , Uyihv.Muyur 

to extend their works, by constructing a reservoir upon the lands of of Manchaur. 
tho plaintiff and others. The plaintiff petitioned against the bill ; 
but, upon au agreement, that the value of the land and the compen- 
sation should be settled by arbitration, and that the defendant should 


{i) 6 Da G. & S. 2l>4, 


(fc) Ante, p. 828. 
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fix the exact quantity of the plaintiff’s land required within six 
months after the hill should have passed, he withdrew his opposition, 
and the bill became an act. Tho act incorporated a former special 
act and the Lands Clauses Act, and empowered the defendants to 
take certain parts of the plaintiff’s lands, according to tho deposited 
plans. Prior to the expiration of the six months after the act had 
passed, the defendants gave the plaintiff notice, specifying the por- 
tions of his land that would be required, according to the boundaries 
in the plan and book of reference. The arbitration proceeded, and, 
after the expiration of six months, tho plaintiff pointing out on the 
arbitration the inaccuracy in the boundaries, which attributed to tho 
plaintiff's land less in admeasurement than ho possessed, the arbitrator 
made his award, giving compensation for land described according to 
the plan and book of reference only ; but it was in dispute whether 
he had included in his assessment of value the two roods and fivo 
perches which the plaintiff claimed beyond the admeasurement of the 
land comprised in the plan and book of reference. The defendants 
paid the amount awarded to the plaintiff. The defendants had made 
a statutory conveyance to themselves, by deed poll, describing the 
land according to the inaccurate plan and book of reference, and 
they took possession of the land. The plaintiff recovered the two 
roods and five perches, in an action of ejectment against the de- 
fendants (l). The defendants then proceeded (within six months 
after a motion for a now trial made by them had been refused), under 
the 124th section, to issue their warrant to the sheriff to summon a 
jury to ascertain the value of the land, and obtain the compulsory 
purchase of it from the plaintiff. The plaintiff filed a bill for an 
injunction restraining such proceedings, but Sir J. Parker, Y.-C., 
refused it, saying, — 

“ Tlio defendants must show, in order to bring thomselves within tho 124th 
section, that it Vas through mistake or madvertonce that they had failed or 
omitted duly to purchase or pay compensation for that land. It appeal’s to mo 
perfectly clear, not only that it was through mistake or inadvertcnco, but th.it it 
was through mistake or inadvertence into which they had boon led by the imper- 
fect information of tho plaintiff himself, and tho way in which lio communicated 
it to them. It appeals to mo, thcrofnro, that they are dually within tho position 
of being parties who havo failed to purchase the land within proper time , through 
mistake or inadvertence. Then the plaintiff’s counsel said, that might well be so, 
if the defendants wore not bound by tho special agreement ; but that, by the 
agreement which they had entered into with tho plaintiff to withdraw liis opposi- 
tion to the act, they were bound, within a certain time, to stato what preeiso 
lands they wanted ; that they wore therefore not acting under the Lands Glauses 
Act, but wore actually dealing with him on the footing of this agreement, and 

(Z) Tho proceedings on tho judgment were afterwards stayed. Doe d. Hyde v. 
Mayor of Manchester, 12 0. B. 474. 
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are now trying to set up something against the agreement. But I do not think 
that is the true construction of the 124th clause, because the 124th clause pro- 
vides for all coses in which the promoters of the undertaking shall have entered 
upon any land which they were authorized to purchase, if it appears that through 
mistake or inadvertence they failed or omitted duly to pay for it. It seems to 
mo I have nothing to do with the mode in which they entered, or lie contract 
under which they entered into possession of these lands ; it is quite enough 
that the lands which they are in possession of are lands which they were autho- 
rized to purchase, and that they have not acquired a complete title to them, not 
from any fault of their own, but solely on account of mistake or inadvertence. 
It appears to me quite immaterial how, whether by the agreement or by the 
compulsory powers, or in what other way, they had got into possession of the 
land, if the circumstances are, that they are in that position, and that, through 
mistake or inadvertence, they failed to get a complete title. I thereforo think 
they are within the 124th clause j and it seems to me they are within the 
time provided by the clause, because the clause gives them six months, after the 
right shall have been finally established at law. They are within six months from 
the time when the motion for a new trial was refused ; and up to that time I 
think they were justified in saying, that, if they had not got a legal title, they 
had got at all events an equitable title. I am not satisfied, that at this moment 
thoy have not got on equitable title, which they might have enforced, as plaintiffs, 
against the former owner, and have compelled him to withdraw these proceed- 
ings, or to stay his proceedings in the action of ejectment. Therefore it appears 
to me, as far as can be determined upon an interlocutory motion, that the 
defendants are proceeding regularly and properly, under the 124th section ; and 
that the plaintiff has no right to Come here and interfere with them ; and I must 
refuse the motion with costs ” (m). 


3. Sale of Superfluous Land. 

With respect to lands acquired by railway companies under the 
Lands Clauses Act or their special act, or any act incorporated there- 
with, but which are not required for the purposes thereof, it is pro- 
vided by the 127th section of the Lands Clauses Act, 1845 (n), that 
within the period prescribed for that purposo in the special act, or, if 
no period be prescribed, within 10 years after the expiration of the 
term limited by the special act for the completion of the works (o), 


(j/i) Hyde v. Mayor of Manchester, 5 De 
G. A 3. 249 ; 16 Jnr. 189 : affirmed on 
appeal, 5 De G. & S. 264. 

(a) By acts piior to tho Lands Clauses 
Act, land not used for the special, pur- 
poses revolted ipso facto to the oiiginal 
owner. Per Wood, V.-C., in Asthy v. 
Manchester, Sheffield and Lincolnshire It. 
Go., 27 L. J., CL 801 ; 2 De G. & J. 463. 

(o) As to the effect of an act extending 
the ten years, see G. W. R. Go. v. May, 
L. R., 7 H. L. 288, and post, where it was 


held that the superfluous lands vested 
immediately on the expiration of the 
period prescribed by the act under which 
they were token, and that the extension 
act did not suspend the vesting. Bee also 
Moody v. Corbett, ubi sup., and for tho 
effect of a leasing act, Tomlin v. Budd, 
L. R., 18 lq. 368 ; 43 L. J., Oh. 027. 
Tho time may also bo extended under a 
certificate from the Board of Trade under 
the Railway Companies Powers Act, 1864. 
See CL X. post. 
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'ffttSST company shall absolutely (p) sell (q) and dispose of all such snper- 

fluous lands, and apply the purchase-money arising from such sales to 

the purposes of the special act (r). All superfluous lands remaining 
unsold at the expiration of such period thereupon vest in and become 
the property of the owners of the lands adjoining thereto, in pro- 
portion to the extent of their lands respectively adjoining tlio same (s). 
Landatoba But before the company dispose of any such superfluous lands, they 

of ian<i« fwm must, unless such lands he situate within a town, or be lands omit 

winch they were 

mfiSStaf" H 1011 or wed for building purposes (f), first offer to sell the same 
ownei-s. to the person then entitled to the lands (if any) from which the same 
were originally severed ( u ), or if such person refuse to purchase the 
same, or cannot after diligent inquiry bo found, then the like offer 
must be made to the person, or to fcbo several persons, whose lands 
shall immediately adjoin the lands so proposed to be sold, such per- 
sons being capablo of entering into a contract for the purchase of 
such lands. Whore more than one person is entitled to the right of 
pre-emption, the offer must he made to such persons, in succession 
one after another, in such order as tho company think fit : (Sect. 128.) 
omjr lobe If any such person he desirous of purchasing, then within G weeks 
6Kweeks Wltluu after the offer for sale he must signify his desire to tho company. If 
he decline the offer, or for six weeks neglect to signify his desire to 
purchase, the right of pre-emption cdhses ; and a declaration in 
writing made before a justice by some person not interested in the 
matter of the offer and refusal, &c. is in all courts sufficient evidence : 
Diiiumnces iu> to (Sect. 129.) Differences as to price between persons entitled to 

pru u to lie set- , . 4 7 71 . 

tied l.y ai'Wtia- pre-emptiou and the company aro to he settled by arbitration (a;), 
tho costs of the arbitration being in the discretion of the arbitrator 
(Sect. 130); and upon payment or tender of the purchase-money, 
the company are hound to convoy (y) the lands to the purchaser : 
(Sect. 131.) __ 

# 

(p) boo L. it B. rr. 11. Co. v. Comm, “Linds used for building purposes” must 
46 L. T. 419, and post. Ikj lauds .utu.illyl.iid out fin those pur- 

{(]) For a special ad allowing building poses at the time ol their being takm by 

leases to be gi.iuU-tl, and the gionud icuts I lie lailnay conipam. 
to bo sold, see lletiopolitan Inner Curie (it) Tlio lands may have been “severed," 
Completion Ait, 187 J, 37 & 38 Viet. c. although, a high-ioad intoi veiled. Sir 

exeix. ss. 64, 6,'». Hobbs \ . Midland J!. Co. , L. 11 , 20 Ch, ]>. 

(r) See Gardner v. London, Chatham 118, pir Munisl\, .1. 

raid Dover 11 Co., unto, p. 127 ; Oijilvie, (?■) It is vciy doubtful whether this 
hi re, L. R., 7 L'h. 174. means an arbitiation in tho ordinary 

(s) A tenant under tlio company cannot course, or an arhitulion as pointed out in 

sot uj) that under this sntiou tlio com- the earlier sections of tho act. Jones v. 

pany’a title has expned. L. <0 A’. Tl". £1. South Stafford dure 11. tin., 19 L. T. 003; 

Co. v. West , 36 L. J., C. 1*. 215. and see per Cairns, L. J., in Lord Canny- 

(0 A& to what aro such lands, see Lord ton v. Wycombe U. Co., L. ft., 3 Ch. 3/7. 
Carington v. Wycombe It. Co., L. 11., 2 (y) The void “grant ” in the eouvey- 

Ep, 825 ; L. R., 3 Ch. 377 ; 37 L. J., Ch. anco operates as express covenants by the 
218 ; L. it 8. W. It. Go. v. Blachnore, ubi company that tbe lands aro free from in- 

supra. In Coventry v. L. B. & S. C. 11. cumbranccs, for puiet enjoyment, and for 

Co., 87 L. J., Ch. 90, it was held that farther assurance. Sect. 132. 
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These sections apply only to superfluous lands properly so called, 
and not to lands abandoned in consequence of the railway company 
giving up their scheme (a ) ; nor to lands acquired by the company 
by agreement for extraordinary purposes under the 45th section of 
the Railways Clauses Act, 1845 [ante, p. 162] (a) or by agreement 
under specific clauses (which pointed to a perpetual usor) in the 
special act (b), but the better opinion is that the sections apply to 
lands acquired by agreement for ordinary purposes (o), and indeed it 
is impossible to see how such lands are not just as much “acquired” 
within the meaning of the heading to the sections dealing with 
superfluous land as lands compulsorily taken arc. A sale by the 
company is not conclusive evidence that the landB were super- 
fluous (cl). 

The sections do not apply to land under arches over which the 
railway runs (e) ; nor to land over a tunnel (/) ; nor to land resting 
upon the footings of the retaining wall of a railway embankment (g). 
The right of pre-emption arises immediately upon the lands being 
offered for sale to a third party, although such offer may have been 
made before the expiration of the ten years (k). 

A sale with power to the company to require a re-conveyance from 
the purchaser at any future time (which mode of sale is not infre- 
quent (i)) is void, both as contravening the direction of the statute 
that the sale shall be absolute, and the rule against perpetuities. 
This was held by the Court of Appeal in L. & 8. W. E. Go. v. 
Gomm (h). In that case the company sold land, declared to be 
superfluous, to an adjoining owner, who covenanted for his heirs and 
assigns to re-convey, and sold to Gomm. The company sought to 
enforce specific performance of the covenant to re-convey against 
Gomm, but the court refused specific performance on the above 
grounds, and also on the ground that the covenant was not binding 
on “ assigns.” 


(s) Smith v. Smith, L. R., 8 Ex. 282 ; 
38 L. J., Ex. 37. 

(a) City of Glasgow li. Co. v. Caledonian 
It. (Jo., L. R, 2 Sc. App. 160. 

(S) Horne v. Lymington R. Co., 31 L. T. 
167. In this case the land claimed as 
superfluous was a certain bridge property, 
and the company wore expressly em- 
powered to take tolls for the hridge. 

(a) See per Bramwell, L. J., in Hooper 
v. Bourne, L. R., 3 Q. B. D. at p. 272, 
and per Cottou, Ij. J., ib. at p. 285. 

Id) Hobbs v. Midland R. Go., L. R., 20 
Oh. D. 418; 51 L. J., Oh. 320, par 
Manisty, J. 

(e) Muttincr v. Midland R. Co., L. R., 
11 Oh. D. 611. In this case it was held 


that the company could not grant a private 
right of way under the arches. 

(/) Metropolitan District R. Co. and 
Cosh, In re, L. R., 13 Ch. D. 607—0. A. 

(y) Ware v. London, Brighton, and South 
Coast R. Co., 52 L. J., Ch. 198 ; 47 L. T. 
541 ; 81 VT. R. 228. 

(7j) L. <b S. TV. R. Co. v. Blachnore, 
L. R., 4 II. L. 610 ; 39 L. J., Ch. 713 ; 
23 L. T. 504. 

(i) See Rosenberg v. Cook and Best r. 
Hammond, post. 

(fc) L. R., 20 Ch. D. 562; 51 L J., 
Ch. 530 ; 46 L. T. 449 ; 30 W. R. 620— 
C. A., reversing Kay, J„ 51 L. J., Ch, 
198. 


Application of 
sections relating 
to superfluous 
lands. 


Arches and 
tunnels, &c. 


“Absolute Bale.” 
Goum's caie. 



C'ilAl 1 . VU1. ITl'Liji TO JLjAMJS. 


334 


3 ft ale of Super 
//units Inntl. 


Lmil vests in 
owner as “ super 
flumis,' alth >n H 'l 
once used fin 
lailnjy. 

0. W. 11 Go. v. 
May. 


The leading case upon the subject of superfluous lands is Great 
Wetter ii R. Go. v. May (/). In tint case, the company, after notice 
to treat under their compulsory powers, purchased by agreement land 
marked partly within and partly without the limits of deviation. On 
part of the land they constructed the railway, erecting thereon a 
station and other works ; upon another part they deposited chalk 
and spoil which had been excavated from a cutting. After the rail- 
way was finished, the company let this other portion of the land to 
tenants paying rent. It was held by the House of Lords, affirming 
the unanimous judgments of the two Courts below, that although the 
land so let had been once used for the purpose of the railway, it 
became superfluous land, and vested in the person from whom the 
company had purchased it. 

Lord Cairns, in giving judgment, observed, — 

“It appears to me that land may become" superfluous land “in one of four 
different ways. It may be, in the first place, land originally taken under the 
compulsory powera, hut taken upon a wrong estimate or calculation of the 
quantity which would be required ; or it may be, in the second place, land which, 
under ike provisions of the other clauses, the company may have been forced to 
take by reason of their wishing to take a part only of tho premises. . . . Or, 
in the third place, it may be land taken and required originally for the permanent 
works of the lino, but which, in the course of years, turns out to have been 
occupied by works which are abandonod, and wliich consequently becomes land 
no longer required. Or it may, in the fourth place, be laud which lias been 
allowed to be taken by the company, or wliich has been forced to be taken by 
them for temporary purposes, and which lias been taken with the intention only 
of its being used for temporary purposes, which temporary purposes have come 
to an end.” 

After defining superfluous land as “land originally acquired for 
the purposes of tho undertaking, but which is not required for the 
purposes of the undertaking,” and pointing out that the company 
might have justified the retention of the land if they had been able to 
show that they wanted it for continuing works, Lord Cairns lays 
down the rights of the owner as follows : — 

“It appears to me that tho oporation of vesting does not depend in any way 
upon the consent or acceptance of tho owner of the land. It is an absolute com- 
plete parliamentary vesting of tho land. Those cases founded chiefly upon the 
old doctrino of entry for condition broken, or upon the covenants in leases intro- 
duced for the benefit of tho lessor, in which it lias been held that words which 
would apparently make the grant or the loose void, are to be made effectual by 

(7) L, R., 7 H. L. 288 ; 43 L. J., Q. B. L. R., 8 Q. B. 20 ; 41 L. JT., Q. B. 101 : 
238 ; 31 L. T. 137, affirming May v. 42 L. J., Q. B. 6 ; 20 L. T. 17 ; 27 L. T. 
Great Western E. Co., L, R., 7 Q. B. 364 j 620, 
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some further act, indicating that the person entitled to take advantage of the 
condition desires to do so, have in my mind no bearing whatever on the present 
case.” 


The right of the owner, therefore, is an absolute one : and it is not Land does not 

_ ° ’ vest in owners 

personal only, hut devolves upon the owners successor m title, as also 
does the right of pre-emption. But although the prescribed period tamed - 
may have expired, the land does not vest in the owner, if the com- 
pany bon& fide retain it for the purposes of the act, and with a 
reasonable expectation of using it for such purposes, merely because 
it cannot be immediately applied for such puiposes ; and pending such 
application of it, the company may let it or put it to any use they 
please, so long as they do not sell or offer it for sale (m). 

The making of accommodation works for the use of another land- 
owner is a use of the land for the purposes of the act (n). 

The oxcoption in respect of land situate within a town, or built of 
upon or used for building purposes, is an important one. It has 
been licld that the terms of it are not satisfied by the mere fact of the 
land being within the borough boundary of a town, or having upon 
it one or two houses. It must belong to that part of a town which 
is covered with continuous buildings, or must be itself covered with 
continuous buildings. In fact, it must be situated in a town, in the 
popular, not the legal, sensd*(o). 

The company may enter into a valid contract to sell superfluous Contract before 

r offer to owner. 

lands to a purchaser, although they have not offered them to tho 
persons entitled to pre-emption, though they cannot complote their 
title or the sale, and convey the lands, until they have made such 
offers as the statute requires (p). It has also been held (q) that the 
vendor’s right of re-purchase is entirely dependent on the 127th and 
128th sections, and no immediate right of re-purchase arises within 
jjfr ten years ; and that though a person having an inchoate right of 
pre-emption may apply to the Court for an injunction to restrain 
damage to the property during the ten years, he is not entitled to 
prevent all use of it during that period. 


(m) Belts v. Gnat Eastern 11. Go., L. R., 
8 Ex. 294 ; 43 L. J., Ex. 4 ; affirmed, by 
Court of Appeal 3 Ex. D. 182, and also by 
the Hou&e of Lord 1 ), “ where tho finding 
of the jury woe tioatod as conclusive upon 
the fact, and so no point of law deter- 
mined.” Hooper v. Bourne, L. R. 5 App. 
Cas. 7, n. See also Hooper v. Bourne, 
L. R., 5 App. Cos. 1, in which the facta 
woro staled lor the Cornt by an arbitrator. 
This case in no way conflicts with Hay's 
case. 

In) Beauchamp (Lord) v. Great Western 
R. Go., L. R., 3 CL 745 ; 19 L, T. 189. 


(o) Carrington (Lord) v. Wyeonibe R. 
Go., L. 31., 3 Oh. 377 ; L. & 8. TV. R. Co. 
v. Blackmon, L. R., 4 H. L. 010; 39 
L. J., Ch. 713 ; 23 L. T. 504, affirming 
Blackmon v. L. <b S. W. R. Go., 38 
L. J., Ch. 19 ; 19 L. T. 4 ; 18 W. R. 
1105. In this case Teddingtoa in Middle- 
sex was held not to be a “town.” 

(p) London and Gh’eenwick R. Co. v. 
Goodehild, 3 Railw. Cas. 507 ; 8 Jur. 455. 

(?) Astley v. Manchester, Sheffield and 
Lincolnshire R. Go., 27 L. J., Ch. 299 : 2 
De G. & J. 453. 
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8. Sale of Super- 
fluous Lund. 


Rcstilotivo 

covenant. 

Reviver, on sale, 
or statutory 
lestiicrion on 
building. 


Right of pnr- 
cluaerto Blip- 
port 

Powntney r. 
Clayton. 


Lessee for yean 
entitled to pve- 
emptum. 


Strip lietn pen 
hi lgc and fence. 


A company, in selling', are entitled to impose a restrictive covenant 
on the purchaser, as that no public-house shall be erected on the 
land (?•). 

If an Inclosure Act provides that no buildings shall be erected on 
apiece of land, the acquisition by a company of such piece neutralizes 
such provision in the hands of the company only and for the purposes 
of their special act ; and if any part of the land be afterwards sold as 
superfluous, the restriction of the Inclosuvo Act revives, and the 
purcliasor of the pait so sold as superfluous can be restrained from 
building upon it («), 

The purchaser from a company of land, compulsorily purchased by 
them with minerals, does not acquire the right of subjacent support 
for his surface against tho owner of the minerals, and therefore cannot 
maintain an action for damages against tho mino owner for so working 
his mines as to cause injury to the surface and the buildings erected 
thereupon (if). 

It has also been decided (it) that a lessee for years is an adjoining 
owner and entitled to pre-emption, although his lands are separated 
from the surplus lands by a private road, tho ownership of tho soil 
of the road being in the reversioner : and where several persons were 
owners, each was held entitled to pre-emption over the whole before 
any part was sold to a stranger. A person may be an adjoining 
owner although he purchased tho adjoining lands from the company 
itself, and all adjoining proprietors have equal rights of pre-emption ; 
and in a case where only one jjoison claimed, an inquiry was 
directed whether there wore any other adjoining owners desirous of 
pure] wring ( [x ). 

In Fortod v. L. if* N. IF. R. Go. [y), the company in l<Sf}8 erected 
a post and rail fence on the boundaiy of certain lands acquired 
under their act. They then made a ditch within the fence, and 
threw up a hank on which they planted a quickset hedge at tlieHST 
tance of 4 foot'G inches fnnnllie fence. In liSlG~t1m fence, which had 
been allowed to decay, as (he hedge grew up, was removed. From 
IS. 54 to 167-5, when tho action was commenced, the strip of land 
between tho hedge and the silo of the fence was occupied and 
cultivated with tho lost ol the adjoining land, the company in no way 

(#) Jaw Jlit/i/id s (hill Ifi/thiuini\ Cun- 37 J, ,1 , < li. <i0 ; L II., .7 JV lot. 
tiULt, L. 15., 21 Cli. I), in ; 7,1 L J., < li (,) L. ,i A. ll r . /,*. v . I l/ndi,i»ir 
772 ; 30 tV. II. 700, pci 11 ill, V ■('. Din snjii i It uonlil stem tli it the cl mns 

Is) Jiinl v. Eifi/J, ton, L. 11., 2'> ( 'li. 1>. nt |intns umlcr ilkilulit) miy In t^. 

10W; 31L J..(li. 81'»: 5J L.T.87, 5J n_,ii<lul (-oi t. 12s;. Iim set- p< r Lm-il 

V. Jt. 771, pi i i’ciii-on, J. 11 >liii ill \ in ifihf nisi, nlu siiiii.t, 

(/) J’ounlri/ij v. Uhniluii, Jj. II , H (//) L. 1,* , J.j <’h. I). ids ; 17 L J„ Cli 

Q. B. D. 820 ; 52 L. .T,, l). 15. Odd : IP S.V) , n I,. T. J2< J; 2S \V. ]?. 17.]— (\ 

L. T. 283 ; 31 W. II, 001 — O. A., nuiv ,tlhiiiiiii<i iMaliiis, V.-l’., L I?,, p t'h. I)! 

ing Denman, J., 47 L. T. 7J1. 02 j ; 17 L. J., <JL 859 : yj L. T. 25 • 27 

lu\ nnvAv>f.,'l/ v. T,. 7?. A, A t! II l 'a IV 1? !!10 ’ 
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interfering except that their workmen went over it to trim the hedge. 

It was held by the Court of Appeal to be clear (1) that the strip was 
superfluous land, and (2) that the company’s title had been extin- 
guished by the Statute of Limitations. 

The cases of Best v. Hamand (z) and Rosenberg v. Cook (a) may e** 61 ® 
be consulted as to the rights of vendor and purchaser in cases where 
land bought from a company with a defective title, is re-sold to a 
second purchaser. 

(z) L. K, 12 Ch. 1 (C. A.). this case the land being over a tunnel was 

(a) L. R., 8 Q. B. D. 162 (0. A.). In not properly “superfluous.” 


i 
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The Line, and 
Deviations. 


Errors in pinna 
&a., rectited. 
B. C. Act, s. 7. 


1. The Line of Railway, amd herein of Deviations. 

The plans and books of reference, which are required by the Stand- 
ing Orders of both Houses of Parliament (ft), and are referred to in 
every special act, point out the course of the railway, and, with the 
exceptions presently to he noticed, no deviations from the line thus 
laid down are permitted (b). But a power to rectify mistakes is 
reserved to the company, by the Railways Clauses Act of 1845 (8 & 9 
Viet. c. 20). Thus, by sect. 7, if any omission, misstatement or 
erroneous description has been made of lands or owners, &c. in the 
parliamentary plans, schedules or books of reference, the company, 


(a) C. S. 0. 51-55 ; L. S. 0. 89-44. 
For the penalty for obstructing any person 
setting out the line, see sect. 24 of the 
Railways Clauses Act of 1845. 

(J) For this reason, _ it frequently be- 
comes necessary to obtain a supplementary 
act, to authorize deviations in the lino. A 
company wore empowered to take lands, 
and to deviate 100 yards within two yoars 
expiring in July, 1888. In January, 1837, 
a uoviation in the line, within the pre- 
scribed limit, was mode. By an act, passed 
in May, 1837, the time by the first act 
limited for the eompulsoiy purchase of 
lands waa enlarged for one year, hut it was 
provided that no deviation from the Hue 


laid down should be made after the ex- 
piration of the period by the lirst act 
limited. The company having, after July, 
1838, givon notice to owners of land on 
the lino to which they had deviated in 
January, 1837, of thoir intention to take 
tho lauds — on a motion for an injunction, 
Loid Cottonham, C., decided that the 
second act gavo the company an enlarged 
period of one year, in which to oxercise 
the power of taking the laud in the lino to 
which they had so deviated. Dm Navi' 
gation Company v. North Midland E. Co., 
1 Railw. Cm. 185. The compulsory powers 
usually last from three to five years. 
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after giving notice, may apply to two justices, who may certify that 
the omission arose from mistake, and thereupon correct the same (c). 
The certificate must be deposited with the clerks of the peace, parish 
clerks and postmasters, with whom the plans are deposited ; and after 
such certificate has been given, the company may make the works in 
accordance with it. And by sect. 8, the company are required to 
deposit with the clerks of the peace, parish clerks and postmasters, a 
plan and section of all alterations from the original plans and sections 
which have been approved by Parliament. These plans may be 
inspected and copied by persons interested, in the same manner as the 
original plans and sections under 7 Will. 4 & 1 Yict. c. 83 (cZ) : 
(Sect. 9.) Copies of these plans and books of reference, certified by 
the clerk of the peace, are receivable in evidence : (Sect. 10.) 

The special act usually contains a clause to the following effect : — 

“ And whereas plana and sections of the railway, showing the lines and levels 
thereof, and also books of reference, containing the names of the owners and 
lessees and occupiers of the land through which the same is intended to pass, 
hare boen deposited with, (he. : be it enacted, that, subject to tho provisions in 
this and the said recited acts contained, it shall be lawful for the said company 
to make and maintain the said railway and works, in the lino and upon the lands 
delineated on the said plans, and described in the said bookB of reference, and 
to enter upon, take and use such of the said lands as Bhall be necessary for such, 
purpose.” 

• 

This provision makes it important to ascertain to what extent the 
plans and sections and books of reference thus referred to are so 
incorporated with the special acts as to make them obligatory upon 
the company, when they proceed to construct the railway and other 
works. 

It has been decided by the House of Lords, and may be considered 
to be settled beyond dispute, that the plans deposited under the 
Standing Orders, prior to the introduction of a bill into Parliament, 
are not binding upon the company nor to be regarded, except so far 
as the representations they contain are afterwards incorporated in and 
made part of the act of Parliament (e). 

The above rule was laid down in the case of North British B. Go. 
v. Tod (/). The facts of this case were as follows : — The deposited 
plans showed that a railway would intersect an avenue leading to a 


(c) Taylor v. demon, 2 Q, B. 978 ; 3 
Railw. Cas. 65 ; 11 Cl. & Fin. 610. It 
would seem that if the justices are satis- 
fied that the omission, fee,, arose from mis- 
take, they are bound to cortify. In Ex 
parte Central Wales R. Co., Q. 13., Mich. 
T. 1864, the Court of Queen’s Bench 
granted a rule nisi for a mandamus to jus- 
tices to certify under sect. 7, which rale 
was afterwards made absolnte by consent 
on certain terms. 


See voL II. 

(e) This role renders it incumbent on 
landowners not to relv upon the state- 
ments in tho deposited plans, as to the 
surface lovels. 

{/) 12 CL & F. 722 ; 5 Bell, 184 ; 4 
Iiailw. Cos. 449 ; see also Ware v. Regent’s 
Canal Co., 28 L. J., Ch. 158 ; 8 Do G. & 
J. 212 ; 23 Beav. 575 ; Attorney-Central 
v. Great Eastern R. Co., L. R., 6 H. L, 
367. 


Deposit of 
altered plan 
with clerks of 
the peace, Ac., 
sect. 8. 


Ballway mast 
he inode accord- 
ing to deposited 
plans. 


Deposited plans 
not binding, 
except as made 
part of act 
North British 
& Co. 7. Tod. 
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mmlo patt of 
special not. 

North Dritish 
B. Co. V. Tod. 


mansion-house, in a cutting of fifteen feet four inches, and that the 
level of the roadway of the avenuo, at that place, would be raised 
two feet by a bridge, under which the railway would be carried. The 
owner of the manion-houso was averse to the railway being carried 
through bis avenue at all, but, relying upon the representations con- 
tained in the plan and sections, was induced to abstain from opposing 
the bill in Parliament The company, after the act was obtained, 
proposed to intersect the avonue, by a cutting of only two foot ten 
inches ; and the bridge would in consequence rise sovcutcen-and-a- 
half feet above the level of the avenue, thereby causing a deep descent 
ou both sides. This proposed line was clearly within the limits of 
deviation permitted by the acts of Parliament, both vertically and 
laterally, but the descriptions in the deposited plans and sections, 
which showed the cutting of fifteen feet four inches, were founded 
upon a mistake made by the engineer who prepared them. Under 
these circumstances, the Court of Session in Scotland prohibited the 
company from crossing the avenue in the manner proposed; but their 
decision was reversed by the House of Lords, who laid down the rule 
above mentioned, and held that in the case then before the House, 
the special and general railway acts made the plan only binding to 
the. extent of determining the datum lime, and the line of railway 
measured with reference to that datum r line, but not with reference 
to the surface levels of the lands ; and that it made no difference 
that the deposited plans were so incorrect as altogether to mislead 
the owner of the lands, with reference to the manner in which his 
property would be affected by the railway works. 

In giving judgment, Lord Lyndhurst, C., said, — 

“The first question is, what is the rule in respeot to applications for interdicts 
in Scotland, or for injunctions in England, as applicable to cases of this kind ? 
The case on the part of the respondent being, that a plan was exhibited to him 
and to the public, previous to tho passing of the act under which tho railway was 
intended to be made, which plan reprosontod that the railway would pass over his 
land, in a cutting of something more than fifteen feet from the surf aco. Tho re- 
spondent alleges that, giving faith to these representations, he had, as he naturally 
might, come to the conclusion as to what course he was to pursue with reference 
to the supposed state of circumstances as represented upon that plan ; and that 
now the company have not only deviated, which they had a right to do, by another 
line within the prescribed distance, which is one hundred yards, but thoy also 
propose to deviate beyond five feet vertically, which is the limit of the vertical 
deviation imposed by the act ; that is, thoy propose to come nearer tho surface by 
a space excoeding five feet. The company say that they do not dispute that they 
are actually coming nearer the surface, to a much greater extent than the five feet, 
but they Bay, that they are still within the prescribed deviation from the datum 
line, as laid down for tho formation of the railway ; the datum line being on 
imaginary line, taking its commencement from some given point at a certain 
elevation, and then that line is supposed to run in a perfectly horizontal direction, 
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and the inclination of the railway is measured with reference to that datum line. & 

They say they are within the distance,— that is, within the five feet of the line laid meat. J 

down upon those plans, measured with reference to the datum line ; and they 

contend, therefore, that they are within the provisions of the act of Parliament, 

and that they are not deviating beyond what that act authorizes. Now, as to the 

effect of plans exhibited previous to the contract being made, or previous to the 

act of Parliament being obtained, it does seem, from cases which have occurred 

both in Scotland and in this country, that the rule of the Courts iu this country 

and in the other is no longer a matter of any doubt or dispute. If a contract, or 

an act of Parliament, refer to a plan, to the extent that the act refers to the plAn, 

and for the purposo for which the act or contraot refers to the plan, undoubtedly 

it is part of the contract or part of the act. As to that there is no dispute. A 

contract or an act of Parliament either does not rofer to a plan at all, or it refers 

to it for particular purposes.” 

After referring to The Feoffees of Heriot's Hospital v. Gibson ( g ) 
and flqwire v. Campbell (h), and pointing out that he relied upon the 
authority of the former case, the Lord Chancellor proceeded : — 

“ We are not to look at what was represented upon the plan, except so far as 
its representation is incorporated in, and made part of, the act of Parliament ; 
and the real question, therefore, turns upon this, whether the acts of Parliament 
do or do not make the datum line, and line of railway with referonce to that 
datum line, the subject-matter of these enactments, and the rule by which the 
rights of the parties are to be regulated, or whether it also includes the surfaces 
which, in this instance, accidentally, no doubt, had boen very much misrepre- 
sented upon the plan. We are first of all, then, to refer to the act of Parliament 
under which this railway is to be carried into effect, and the enactment is in the 
16th section. I may here observe, before I refer to that section, that everything 
which is ont of the act, is to be found in the Standing Orders of the one House 
or the other j but the plans, which are required to be exhibited by those Standing 
Orders, except so far as they are made part of this act, are, as 1 apprehend, 
entirely out of the question; for although it may be very convenient that 
Standing Orders should require plans to be exhibited, containing matters which 
are not binding between the parties, still, when we are looking to what the rights 
of the parties are, we can only look to the act of Parliament by which those 
rights are regulated. Plans or proceedings previous to the enactment can have 
no effect upon the enactments themselves. [His lordship then read the 16th 
section of the special act, which is similar to the ubuoL clause set out, ante, 339.] 

There is a parliamentary authority that the parties are to be at liberty to make 
‘ the railway and works on the line, and upon the lands delineated in the said 
plans.’ We have therefore only to look at what is the mea nin g of the word 
‘ line ’ as used in this aot of Parliament. The reoiting part of that section speaks 
of ‘ lines ’ and ‘ levels.’ It is therefore necessary to look to other acts, the 
general actB being required to be incorporated, to see what is the meaning of 
those terms used in this section ; because this is a power under which the com- 
pany are to act, and if they bring themselves within the meaning of the enact- 
ment, explained by provisions and sections to be found in other acts of 
Parliament, beyond all doubt they are then exercising the powers which the 
Legislature intended to vest in them. In the Railways Clauses Consolidation 


{ g ) 2 Dow, 801. 


(ft) I My. & Cr. 459. 
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L Tu Lin?, and Act for Scotland (8 & 9 Tict. c. 33), we hare several sections to winch, it is 
"Ilf:,. neceasary to refer (/) ; to tlio 7th and 8th I only refer for tho purpose of 
nig 1 except na* 1 " observing, that the plans wliieh are thorein roforred to, are in oases whore, after 
matioTurLof the original plans have been deposited, it has boon found that they contain 
XMhBrUh* certain errors, and then it deiincs tho moans by which the parties are to eorroct 
R. Co. v. TaJ, those errors and to make their plans correct. But by the 11th section, ‘In 
making tho railway it shall not bo lawful for tho company to deviate from, the 
levels of the railway, as referred to the common datum lino, described in the 
section approved of by .Parliament and as marked on tho same, to any extent 
exceeding, in any place, five feet, without the previous consent of the ownera/ 
&c. It then provides for the ease of passing through a town, os to which other 
provisions are introduced. The description, thoreforo, of tho levels, when it 
speaks of tho levels of a railway, is in vory distinct terms. It describes the level 
of tho railway as referring to the common datnm line doscribud in tho Boction 
approvod of by Parliament. 

‘ 1 The 16th section provides for a lateral deviation, which is not now in question. 
The question which is given by that soction lias been acted upon, and it is not 
contended that the lateral deviation docs oxceod that power. Then comd the 
enactments of the 16th section, ‘ That subject to the provisions in this and tho 
said recited acts contained, it shall bo lawful for the company to make and main- 
tain the railway and works in tho line and upon tho lands delineated in tho said 
plans.’ And then it gees on to enumerate the works which tho company are to 
be authorized to make. How, taking these onactments, bocauso I do not find 
that the other acts contain any provisions whioli are vory material to bo attended 
to, — taking those two enactments together, it appears to me to be quite plain, 
that the Legislature intended, in speaking of lines, and in speaking of levols of 
the intended railway, to confine those provisions and to refer them to the datum 
line, and not to any other representation. Although great convenience may arise 
from the plans and sections required by the Standing Orders to be exhibited, 
previous to the application to Parliament for powers to make tho railway, repre- 
senting the surface as well os the datum line, and the intended line with reference 
to that datum line, yet if any difficulty should arise as to the construction to be 
put upon the section to whioh I have referred, we must recolleot that Parliament 
must be supposed to have had before it, not only the lino, as explained in those 
sections, but also the other surface line which is exhibited in the plan. But tho 
enactmont totally disrogards the surface lino, and confines it in berms to tlio datum 
line,— to the line, of railway to bo measurod and ascert lined with reference to its 
distance from the datum line. 


“ 1 say, then, that a case docs arise upon those provisions of the act, in which 
the plan indeed is referred to, but is, in the terms of the act of Parliament, re- 
ferred to only for the purpose of ascertaining the lino of the railway, with 
reference to the datum line. It is not referred to with reference to any surface 
level. Tho plan, therefore, is entirely out of the enactment, and it is not to be 
looked at for the purposo of construing the enactment, as to any part of it, except 
so far as it is referred to and incorporated in the act. Arriving at that construc- 
tion of tho rule upon the provisions of the two acts to which I have referred, and 
applying it to the principle whioh has been established in tho cases I have 
mentioned, we have no difficulty in coming to the conclusion, that the application 
of that principle will necessarily lead to the construction of the clauses to which 


(£) The sections referred to are substantially identical with the correspon ding ones 
of the English act, r 
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I have referred. The plan, is binding, to the extent of determining the datum 
line, and the line of railway measured with, reference to that datum line, but not 
with reference to the surface levels of the land, because the act does not apply 
it for that purpose, but cautiously confines the enactment to the other plans to 
which I have referred.” 

Lord Campbell concurred without hesitation, but with very great 
reluctance, looking to the hardship upon the respondent. He ob- 
served that it was evident that the 11th section made the datum line 
alone that which was to be regarded, and added : — 

“ There certainly was a representation made here on the part of the company, 
when they proposed to bring in the aot, by which they intimated that, at that 
time, the intention was that the railway should bo fifteen feet four inches below 
the surface of the respondent’s property at the point of intersection ; and that 
the bridge, by which his approach should pass over the railway, would not be 
more thou three feet. But this was entirely an intimation, on tho part of the 
company, that such was their intention. An act of Parliament of thiB sort has, 
by Lord Eldon and by all other judges who have considered the subject, been 
considered as a contract. Well, then, what took place was a negotiation, it was 
not a contract. We must disregard it, and we must look to Bee what the contract 
was. The oontract is to be gathered from the words of the act of Parliament ; 
and that brings ub to the question that I first considered, what is the construction 
of the act of Parliament ? That act of Parliament must be considered as over- 
ruling and doing away with everything that had taken place prior to the time 
when the act passed, and renders the representation or proposal of the company, 
pending the aot, of no avail. Many cases have oocurred in the Courts of 
common law in whioh it has been held that everything that takes place before a 
written contract is signed, is entirely to be disregarded in construing the 
contract. Now, if the respondent had been cautious, ha would have done what 
I would strongly recommend to all gentlemen hereafter to do, under similar 
circumstances, which is, to have a special clause introduced into the aot of Parlia- 
ment to protect thoir rights. I do not believe there is any committee, either in 
the House of Commons or in the House of Lords, who, if he had asked for a 
clause, providing that the railroad should be of the depth of fifteen feet four 
inches (with a power of vertical deviation, perhaps), in crossing his approach, 
and tha t he should be able to pass it by a bridge, not more than three feet in 
height, would not have acceded to such a clause as a matter of course ; for it is 
only reasonable that the respondent’s property should be protected in this 
manner ; and that he should be saved from suoh deformity being erected in the 
Bight of his dwelling-house, whioh would, for all time to come, be a great 
nuisance thereto, and might rliminiali its value. But he abstained from intro- 
ducing any Buch clause, and therefore he must be considered as having acceded 
to the company’s having all the powers whioh the aot of Parliament confers upon 
them.” 

This decision of the House of Lords has frequently been acted 
upon in subsequent cases. The following is an instance (j) : — The 
plaintiff was lessee of certain premises in Hill Street and Navigation 

(j) Beardmer v. L. mi N. W. 22. Co., 18 Jur. 887 ; 1 Hall & Tw. 161 ; aud see 
1 Maori, & G. 112; 18 L. J., Ch. 822; Breyntonv. Same, 10 Beav 238. 


Lord Campb 
judgment. 


Altering level 
of street. 

Beardmer v. Lon- 
don and North- 
Western R. Co, 
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*■ Street, Birmingham. The defendants obtained an act for carrying 

their railway through both these stroots, which cross each other at 

right angles. In the construction of thoir works it became necessary 
to erect two bridges, for connecting the portions of the streets inter- 
sected by the railway. Both streets were included in the plans and 
hooks of reference, but when the plans were deposited it was not 
contemplated, and it did not appear upon them, that any change in 
rftfaeof. l8Tel surface level in Hill Street would be requisite, and the only 
alteration in the level of Navigation Street delineated in the plans 
was caused by an elevation, sufficient to cany that street over the 
railway at an ascent of one foot in forty, which would not bring the 
commencement of the incline or embankments nearer to the plaintiff’s 
premises than thirty-six feet. Shortly after the special act was ob- 
tained, it was deemed expedient to raise the level of the railway at 
the point where it intersected Navigation Street, such vertical devia- 
tion being within the limits allowed by the general act (S & 9 Yict. 
a 20, s. 11). In consequence of this, the bridge in Navigation 
Street was so elevated as to involve the necessity of raising tho 
approach to it from the plaintiff’s side, and of carrying it past his 
premises, by an embankment five feet high ; and a similar embank- 
ment had to be constructed in Hill Street. Tho company having 
commenced their works, and the access of* light and air to the plain- 
tiff’s premises being thereby obstructed, he obtained an injunction 
from the Vice-Chancellor of England, to restrain the company from 
altering the levels of the streets to any other extent than was shown 
upon the plans and sections. But Lord Cottenham, C., upon appeal 
dissolved the injunction and observed, — That there was no incon- 
sistency between the 14th and 15th sections of the Railways Clauses 
Act, that the term “ other engineering works ” in the former section 
could not he interpreted as including the alterations which the de- 
fendants had made in the approaches to the bridge, and which were 
clearly within the powers conferred on them by the 16th section. His 
Lordship added, that in fact there was no distinction between this 
case and The Feoffees of Eeriot's Hospital v. Gibson (h), and Worth 
British R. Go, v. Tod ( l ), the latter of which expressly decided that 
the deposited plans and sections are not to be referred to for the pur- 
pose of construing the special act, except so far as they may be incor- 
porated within its provisions, and that they are only binding to the 
extent of the datum line, and the line of railway measured with refer- 
ence to that datum line j but that they are not to be referred to for 
the purpose of surface levels, or in the construction of any collateral 
or accommodation works, which may be requisite during the formation 


{k) 2 Dow, 801, 


(Z) 12 CL & I. 722. 
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of the railway and which are within the powers conferred by the 
16th section. 

Similar principles were again acted on in JZ. v. Caledonian B. a v . caMmtan 
Co. (m), in which the main question upon the return to a mandamus 
was, whether the company were bound by the rates of inclination in 
the plans and sections deposited, as respected the carrying of the 
carriage road across the line of railway. 

Lord Campbell, C. J., said, — 

“ It is quite clear on general principles, and on the authority of North British 
B. Oo. v. Tod,* that the mere exhibition of plans and sections in Parliament docs * page sso, ante 
not make them obligatory upon the company when they obtain an act ; it can 
only be something in the special act itself, or the general act, which can have 
that effect. It was supposed that by the general act, 8 & 9 Yioi c. 20, s. 14, thiB 
obligation must be imposed, considering this road as an ‘ engineering work ; 1 but 
it is quite clear that section applies only to the construction of the railway, and 
not to cross-roads. Then it has been allowed that in the first special act there is 
nothing to make these plans and sections obligatory. But roliance is placed on 
the 9th Boction of the 9 & 10 "Viet. o. eexlix, which provides that c it shall he 
lawful to tho company to construct the bridge for carrying thB Tailway hereby 
authorized over any roads, or for carrying any roads over the said railway, of the 
heights and spans and in the manner shown on the Bection deposited as herein- 
before mentioned.’ The inclination of my opinion iB, that this section is obliga- 
tory so far as it goes ; but the question is, to what extent does it go ? And we 
think that it only applies to the* heights and spans delineated in the plans and 
sections, which are expressed, and expressio unius est exclusio alterius. There iB 
nothing said as to the rates of inclination, and it would be strange if they had 
been in the same way rendered obligatory, because there is a power of deviation 
from the datum line of railway, which would render them wholly inapplicable. 

Therefore we think sect. 9 of the supplemental act applies only to the heights 
and spans delineated in the plans and sections deposited, and they have been 
followed, although the rates of inclination have been altered. There must, 
therefore, he judgment for the defendants.” 

Where a special act gave power to stop up streets within a given stapling up 
area, and the plans and sections described Sun Street, which was 
within the area, as crossed by an arch, it was held by the House of 
Lords that the company might stop up Sun Street, and build a station 
upon it ( n ). 

With respect to lateral deviations, it is enacted, by the Railways Lateral dBvw- 
Clauses Act, sect. 15, that the company may deviate from the line a 16 

delineated on the plans, but not to a greater distance than the limits 
of deviation delineated upon the said plans, nor to a greater extent, 

(to) 16 Q. B. 19 ; 20 L. J., Q. B. 147. had reversed that of Bacon, Y.-C., ib. 

See also Simpson v. South Staffordshire 478, n. See also for the construction of 
Waterworks Co., St L. J., Ch. 880. a senes of clauses in a special act os to 

In) Attorney-General v. Great Eastern stopping up streets, Temple v. Flower, 41 
Oo., L. R., 6 H. L. 867 : affirming L. X, Ch. 604. 
decision below (L. R., 7 Ch, 476), which 
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1. Tie line, and 
Deviations. 


If the lino ia 
carried to tlio 
extent at the lme 
ol deviation. 
Bio}*"), &c., may 
bo taken by con- 
sent beyond 
the imperilled 
liinitH. 

Doe d. /’ai/ne v. 
BiUtvl and Dieter 
B. Vo. 


in passing through a town, village or lands continuously built upon, 
Ilian ten yards, or elsewhere to a greater extent than one hundred 
yards from the said line ; and the railway, by means of such devia- 
tions, must bo not made to extend into the lands of any person 
whoso name is not mentioned in the books of reference, without the 
consent in writing of such person, unless tho name of such person 
shall have been omitted by mistake, and the fact that such omission 
proceeded from mistake shall have been certified in manner provided 
for in cases of unintentional errors in the books of reference. 

In a case (<>) where tlic lands to bo taken for tho line were not to 
exceed twenty-two yards in breadth, except whore a greater breadth 
should be necessary for embankments, Sac., and it was provided that 
the company should not deviate from tho lino delineated on the plan, 
with or without consent, more than 100 yards, anil that no deviation 
should extend into the lands of any person not mentioned in the 
book of reference, unless omitted by mistake ; aud tlie company were 
empowered to make such deviations in tlio section as might be 
necessary in consequence thereof ; it was held that tho statute only 
prohibited the company from making the substituted lino of the 
railway itself at a greater distance than 100 yards from the lino 
delineated in tho plan ; but that it did not prevent them from taking 
lands by consent at a greater distance from it than tho 100 yards, for 
tho purpose of embankments, cuttings, &c., the intention of the 
act being to give the company tho same incidental powers with 
respect to the deviated line as they had with respect to the original 
line. Aldcrson, B., said, — 

•‘With respect to the deviation, it appoars to me to be a very simple question. 
In the parliamentary plan a lino is laid down, and a certain deviation from that 
line is permitted to take placo. The parliamentary plan is to ho the guide for 
persons taking it in their hands to know in what direction the railroad is to go 
across the face of the country. What is ‘the line’ laid down in the parliamentary 
plan ? Wliat lino across tho country docs it represent l It appoars to mo that it 
represents tho inctlimnfjim r in of tho railway which is to ho thereafter made ; 
and the deviation which is to be allowed is to be a deviation botween the milium 
JUum viie of the railway, as described by the parliamentary plan, and the medium 
JUum piie of tlio railway which is ultimately to be laid down ; and if between these 
two corresponding points an interval of not more than 100 yards exists, measured 
in a horizontal level, tho deviation does not exceed that which is allowed by tho 
aot of Parliament to be made. That appears to me to bo a correct definition of 
the deviation allowed by the act ; and if that bo so, according *o tho evidence in 
this case, tho distance betweon tho two lines does not exceed tho limit which the 
act of Parliament has provided. But it is suggested to us that tho word * devia- 
tion ’ cannot have this sense, and cannot moan the interval between the two 
media jUa vice, by reason of the words in the same clause, which provide that 
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‘the deviation shall not extend into lands not mentioned in the books of 
reference.’ I perfectly agree that the deviation cannot extend into lands not 
mentioned in the books of referenoe ; and, inasmuoh as this is a parliamentary 
bargain between the public (including the railway proprietors) on the one side 
and individuals on the other, I agree that it must be faithfully and correctly 
performed, and there can be no deviation at all into lands not mentioned or de- 
fined by the aot of Parliament ; for although the parties themselves might permit 
the company to go over some of their lands, yet other people have an interest 
not to allow it. But this provision, as it appears to mo, doos not extend to more 
than the line of railway— it does not extend to slopes and embankments. The 
railway itself oan go only to a certain distance from the original line; and 
when it does not exceed that distance, it oan be of no importance to the 
parties through whose lands it passes, whether the lauds of other people betaken 
for slopes or embankments, provided they be taken with their consent : they 
cannot be taken without. It therefore appears to me, if the deviation does not 
go into lands not contained in the books of reference, it is competent for the 
company to proceed with their slopes and embankments in other lands, provided 
they have the consent of the parties to whom thoBe lands belong, and not 
without ” (p). 


This decision was afterwards followed in the Queen’s Bench, in a 
case ( q ) where the Court said the expression “ deviation” in the acts 
of Parliament, and particularly the 8 & 9 Yict. c. 20, s. 15 is to be 
taken with reference to the line of railway only ; that is, that the lino 
of railway actually laid down shall not deviate more than 100 yards 
from the line laid down and delineated in the parliamentary plans, 
the medium Jilum vice of each being the commencement and ter- 
mination in measuring those 100 yards. 

It has been recently held by Hall, V.-G, that the word “ de- » 

lineated” cannot be limited to mean surrounded on every side by 
lines, but means rather sketched or represented, or so shown that the 
landowners would have notice that the land might be taken. There- 
fore, where the boundary of a plot of land was left unclosed outside 
the limits of deviation, the company were allowed to take the land 
up to the limits of deviation (r). It would seem that where land is 
taken beyond the limits, relief by injunction will be refused if the 
value of the land be very small (s). In any case an injunction 


(_p) A railway act prescribed the general 
line of the railway, and afteiwards (sect. 
59) directed that it should pass between 
streets A. & C., and so as to leave 24 
yards between the railway and either A. 
or C. ; or otherwise, if there were not 24 
yards between, the company should, if 
required, purchase such space as was less 
than 24 yaids, and also half of A. or 0., 
as the case might be. The railway, with- 
out deviating n*om the line first prescribed, 
passed over street A. ; but the company 
bad previously purchased the whole of 
street A. It was deoided that this was a 


compliance with sact. 59. Taylor v. Cflem- 
son, 2 Q. B. 978 ; 3 Railw. Cas. 65 ; 11 
Cl. & F. 010. 

(q) Doe d. Armistead v. North Stafford- 
shire R Co., 20 L. J., Q. B. 249 ; 16 Q, B. 
526. 

(r) Dowling v. Pontypool R Co., L. It., 
18 Eg. 714, where full plans accompany 
the report ; 43 L. J., Ch. 761. Evidence 
was admitted to determine the extent of 
tile lands delineated, but the evidence of 
engineers as experts on the construction of 
the plans was refused. 

(s) lb. The value was 251. 
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Deviations. 
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E. a. Act, S. 18. 


R. C. Act, 18«3, 

B. i. 


Power to otter 

engineering 

works, 


If authorized ley 
certificate of 
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Branch line. 


should be applied for without delay, or the landowner will be met by 
a charge of acquiescence (6). 

The power of deviation could not, under the earlier acts, be 
exercised at all upon lands on which viaducts or tunnols wero in- 
tended to be made. For by sect 13 of the Railways Clauses Act, 
1845, it is enacted that where a viaduct is marked on the plan as 
intended to he made, it must be made accordingly (zo) ; and where a 
tunnel is marked on the plan as intended to be made at any place, 
the same is required to be made accordingly, unless the owners of the 
land shall consent that the same shall not be so made. A tunnel 
might therefore he dispensed with by consont, but a viaduct could not. 
And by sect. 14, tunnels, among other engineering works, might not 
be deviated from, though in certain cases cuttings might be substituted 
for tunnels and embankments for viaducts, by permission of the 
Board of Trade; and the Court of Common Pleas decided in Little v. 
Newport and Hereford R Go.( x) } that the effect of these provisions, 
if unaffected by the special act, was, that where on the plan deposited 
in Parliament and referred to in the act, a tunnel is shown, there at 
that very place the tunnel must be made, unless dispensed with by 
consent, and that the power of deviation given by sect. 15, in 
ordinary cases, does not arise. 

But the difficulties caused by these provisions aro now almost 
entirely (y) removed by the Railways Clauses Act, 1863, which 
provides (sect. 4), that — 

“Notwithstanding anything in the Railways Clauses Consolidation Acts 
respectively contained, the company, in the construction of the railway, may 
deviate from the line or level of any arch, tunnel or viaduct, described on the de- 
posited plans or sections, so as the deviation he made within the limits of devia- 
tion shown on those plans, and subject to the limitations contained in sects. 11, 
12, and 15 of those actB respectively, and so as the nature of the work describe^ 
be not altered ; and may also substitute any engineering work not shown 
deposited plans or sections for an arch , tumid or viaduct , as shown tljeja**--^ 
tided that every such substitution be authorized by a certificate of tile x»oaru of 
Trade ; and thedBoard of Trade may grant such certificate in case it appears to 
them, on due inquiry, that the company has acted in the matter with good faith, 
and that the owners, lessees and occupiers of the lands in which tho substitution 
is intended to be made consent thereto, and also that the safety and convenience 
of the publio will not be diminished thereby : Provided that nothing in the present 
section shall affect any power given to the company, or to the Board of Trade by 
sects. 11, 12, 14 or 15 of the last-mentioned acts respectively.” 

Lands within the limits of deviation may bo taken for tho purpo.se 
of forming a branch railway, although the main line has been pre- 

(<) Hopkins v. Great Northern It. Co., 53 and 64 (1876), tunnels and viaducts aro 
11 L. T., 0. S. 306. required to be shown on the plans and 

(«) See Attorney-General v. Tewkesbury sections. 
rnd Malvern It. Co., 32 L. J., Ch. 482 ; (y) Tho Act of 1863 applies only to 

1 Do GL J. & Sm. 423 ; 8 L. T. 166, 632. railways authorised hy acts incorporating 

(a) 22 L. J., 0. P. 39 ; 12 C. B. 752. it. 

By the Commons’ Standing Orders, Nos. 
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viously completed, inasmuch as the Railways Clauses Act, 1845, s. 16, 
contains a power authorizing the making of “ permanent ways,” and 
the effect of this provision is not affected by sect. 45, which applies 
to such lands for additional conveniences, ,as the owner may be 
willing to sell (z). 

A question has arised as to the right of the company to take 
lands beyond the limits of the lines of deviation, as laid down in the 
plans, in cases where the lands sought to be obtained have been 
numbered and described in the books of reference, although they 
were not within the lines of deviation. The decisions (a) show that 
in certain cases the company may use such lands, if they are neces- 
sary for the purpose of forming stations, or other works of a similar 
character described in sect. 16 (post, p. 352). It may, however, be 
doubtful whether these decisions can be applied to the extent of 
authorizing a company to take lands beyond the limits of deviation, 
unless it appears that the object is to carry into effect the declared 
purposes of the special act (5). 

If the special act prohibits the company from entering upon or 
taking lands without the consent of the owner, it is then in the power 
of one individual to stop the progress of the undertaking, although 
the special act may specifically point out the intended course of the 
railway. Thus, where a statute authorized a company to form their 
railway by a certain line over lands described, and a subsequent 
section provided that nothing in the act should authorize the com- 
pany to enter into or take or damage the landB or effects of any 
corporation or person whomsoever, without his consent in writing, it 
was decided that it was competent for a rival company to refuse to 
allow their railway to be crossed, although the effect of such a con- 
struction of the statute was to prevent the undertaking from being 
carried into execution (c). 

It appears also that a railway company cannot sell part of the soil 
of their line after it is opened for public traffic, unless by express 
powers contained in an act of Parliament. Thus, where a railway 
company were authorized by their act to cross the line of another 


(z) Sadd v. Maldon R. Co ., 6 Exch. 
143 ; 20 L. J., Ex. 102. 

(a) Gother v. Midland R. Go., 2 Phil. 
469 ; post, p. 374, Cravfwd v. Chester 
and Holyhead R. Go., 11 Jur. 917 ; 
Richards v. Saarbm'ough Market Go., 
28 L. J., Ch. 110. So in Doe d. 
Annistcad v. North Staffordshire R. Go., 
20 L. J., Q. B. 249 ; 16 Q. B. 626, a small 
portion of land beyond the limits of devia- 
tion was held to be properly taken by the 
company ; bat in that case there had been 
a notice given by the owner, which fact ia 
relied upon in the judgment. 


(J) It will be seen that, in Gother v. 
Midland R. Go., ubi supra, the act was 
passed, and the lands wore required, for 
the purposes of an extension. And in 
Oraufora v. Chester and Holyhead R. Co., 
ubi supra, for the purposes of an addi- 
tional station. 

(c) Clarence R. Go. v. Great North of 
England, Clarence and Hartlepool Junc- 
tion R. Go., 4 Q. B. 46 ; S. C., in equity, 
2 Railw. Cos. 768. See also Gray v. Liver- 
pool and Bwry R. Co., 9 Beav. 891 ; 10 
Jur. 864. 
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beyond limits 
of deviation 
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company and to purchase lands for that purpose, and they accord- 
ingly gave a notico to the latter company to treat for certain lands 
adjoining to the railway, hut it was insisted that the company giving 
the notice to treat were bound to purchase the soil on which the 
railway was actually constructed at the point of crossing as well as 
the lands on each side of that railway ; upon an application for a 
mandamus, it was decided that the acts gave no power to ono com- 
pany to soli, or to the other company to purchase, any part of the 
soil of the line of the intersected railway (d). 

So where a company had power “ to make and maintain the rail- 
way and works on the line and upon the lands delineated in the par- 
liamentary plan, and described in the books of reference, and to enter 
upon, take and use the lands, or such of them as should be necessary 
for that purpose ; ” but they were not to enter upon, take or use any 
of the land or property of a certain pre-existing company, or in any 
maimer to alter, vary or interfere with that railway, or any of the 
works appertaining thereto, save only for the purpose of offecting tlio 
junction, in manner in the act authorized, and not otherwise ; and by 
another clause in the act, certain powers wore given to the company 
for effecting a junction with the pre-existing railway : Kindersloy, 
V.-C., was of opinion that the construction of the act was, that if it 
was absolutely necessary for the construction of the railway and for 
the purpose of effecting a junction, to purchase the plaintiff’s lands, 
then it gave powers for that purpose, — but that assumed that tlio 
junction conld not he effected without purchasing ; but his Honour 
being of opinion that there was no ground for assuming that the 
junction could not be effected without making a purchase, he decided 
that the company had a right of easement only over the plaintiff’s 
line, so as to effect the junction (e). 

Where a special act provided that nothing therein contained should— 
be construed to prevent any owner or occupier of any land through 
which the railway might pass from carrying any railway or other 
road, which such owner or occupier was authorized to make in liis 
lands, across the main railway, within his own land, it was decided 
in the House of Lords that this provision enabled the owner of land 


[d) R. v. South Wales E. Co., 6 Railw. 
On. 489 ; 19 L. J., Q. B. 272 ; 14 Q. B. 
902. See also Railways Clauses Act, 
1883, 26 & 27 Viot. c. 92, s. 10, inti a ; 
Dublin and Drogheda B. Co. v. Naomi 
and Xingeeourt R. Co,, note (l), inlia. 
As to the ad valorem duty paj able on con- 
veyance, where tran&fer authorized by act 
of Parliament, see JPwness R. Co * v. Com- 
missioners of Inland Revenue, 8B\L J., 
lx. 178. ' 


(e) Or ford, W. and W. B. Co. v. South 
Staffordshire B. Co , 1 J)io\v. 263 . Sco 
also S/iijfiilJ (nut Luuohishiee 

11. Co. v. (IiliiI Kurt In rn B. Co., 9 Jlaie, 
281 , whoie a similar question was raised 
bnfoio Tuwei, V.-C., who gi anted <m in- 
junction to lestiain tlio defendants horn 
taking by compulsion a portion of tlio 
plaintiffs’ riilway, ior the purpose of 
crossing it, and in the meantime a case 
was sent to a Court of law. 
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on one side of tlie railway to make a railway across the mam railway 
and over lands on the other side, of which he had become lessee Qfranway - 
since the passing of the act, because the clause was obviously in- 
tended for the convenience of those who might be occupiers, or from 
time to time become occupiers, of the land, partly on one side and 
partly on the other side of the principal railway, and that without 
reference to the title under which the lands might be held (/). 

So where a canal act authorized the proprietors of any mines of 
coal, within certain parishes, to make any railway or roads to convey 
their coals to the intended canal, over the lands of any person, first 
paying satisfaction for damages, &c., it was held that thiB power to 
make railways extended to persons who became proprietors of coal- 
mines subsequently to the passing of the act ; and that such pro- 
prietors were empowered to make railways to be traversed by loco- 
motive engines, though such engines were not in use when the act 
passed (g). 

And a railway company have been held hound to afford facilities 
to another railway company to form a junction with their line, 
although the latter company were not entitled to purchase the land, 
and their powers of compulsory purchase of land had expired ; and 
an injunction was granted by Parker, Y.-G,, to restrain the defendants 
from interfering with the plaintiffs in making a junction (4). 

The Railways Glauses Act, 1863, Part I, contains special pro- 
visions of importance with respect to junctions between railways (i). 

Thus it is provided, that all interferences with the works of the 
railway with which the junction is authorized must be made to the 
satisfaction of the engineer of the company to whom that railway 
belongs : (Sect. 9.) For the purposes of the junction (Jc) an easement 
only is acquired, and such easement may bo sold by the one company 
tcrtEelrftrer: (Sect. 10.) The company with whose line the junction 
is made erect and work the signals, while the expenses of working 
them are to be repaid half-yearly by the company mating the junc- 
tion : (Sect. 12.) To sustain an action for these expenses, proof must 
be given that they have been actually paid, and the mere proof that 
a liability has been incurred in respect of them is not enough (J). 


Working: of 
signals, <fec., 
at junctions. 

E. 0. Act, 1808. 


(/) Monkland and Kirkintilloch R. Co. 
v. IHxon, 8 Eailw. Cas. 278. 

(9) Bishop v. North, 11 M. & "W. 418 ; 
8 Eailw. Cas. 459; and see Farrow v. 
Vansittart, 1 Eailw. Cas. 602, and Band 
v. Kingsrote, 2 Eailw. Oas. 27. 

(A) ff. N. E. Co. t. East and West India 
Docks, <bc. R. Co., 7 Eailw. Cas. 856. 

(i) 26 & 27 Viet. c. 92, ss. 9—12. 


(I?) The words “purposes of tho junc- 
tion ” include tho formation of oil works 
necessary for the junction. Ditbha and 
DroqheaaR. Go. v. Navanand Kmgscourt 
R. Co., 5 Ir. B. Eq. 393. 

(1) Caernarvon and Cardigan II. Co. v. 
Manchester ca& Milford R. Co., L. R., 8 
C. P. 685 L. J., C. P. 262. 

/ 
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B. 0. Act, s. 18. 


2. Geiiend Powers to construct Raibi\ty and Worlds. 

These powers are of a very extensive nature. The special act 
ordinarily empowers tiio company to “ make and maintain 11 the rail- 
way “with all proper stations, approaches, works, anil conveniences 
connected therewith — a power which includes reasonable improve- 
ments, such as stone steps in a station-yard (n\) \ and the 10th sec- 
tion of the Railways Clauses Act, 1S45, enacts that *' subject to the 
provisions and restrictions in that act and the special act contained, 
or in any act incorporated therewith (a), it shall bo lawful for the 
company, for the purpose of constructing the railway (o), or the 
accommodation works connected therewith,” to execute any of the 
following works *. — 


indined plana, “ They may make or construct in, upon, across, under or over any lands, or 
any streets, mils, valleys, roods, railroads, tramronds, rivers (/>), canals, brooks, 
streams or other waters, within the lauds doscribod in the said plans, or men- 
tioned in the said hooks of reference, or any correction thereof, such temporary 
or permanent inclined planes, tunnels (g), embankments, aqueducts, bridges, 
roads (r), ways (s), passages, conduits, drains, piers, arches (t), cuttings and 
fences, as they think proper (m) : 

Alteration of “They may alter the course of any rivers not navigable, brooks, streams or 
combo of rivers,: watercourses, and of any branches of navigable rivers, such branches not being 
* a themselves navigable, within suoh lands, for the purpose of constructing and 

maintaining tunnels, bridges, passages or othor works over or under the Bame, 
and divert or alter, as well temporarily as permanently, the course of any such 
rivers or streams of water (as), roads (y), streets <Sr ways, or raise or sink tlio level 
of any such rivers or streams, roads, streets or ways, in ordor the more conve- 
niently 00 to carry the same over or under or by the side of the railway, as they 
may think proper : 

Drains, 6c. “ They may mako drains or conduits into, through or under any lands adjoin- 

ing the railway, for the purpose of conveying water from or to the railway (a) : 
Warehouses, &e. “ They may erect and construct suoh houses, warehouses, offices, and other 

buildings, yards, stations, wharfs, engines, machinery, apparatus and other 
works and conveniences os they think proper.” 


CKineni power. It is further provided by the same section, that the company “ may 

do all other acts necessary for making, maintain^ - "termg or re**^ 


(m) Sevmwaks, •etc. R Co. y. L. C. di D. 
R. Co., L. R., 11 Ch. D. 625. 

(a) This includes tlio Lands Clauses Act. 
Rangalay v. Midland R. Co ., 37 L. J., Ch. 
313 ; L. R, 8 Cli. 306. 

(o) Seo JR. v. TFycmrdie R Co., 36 L. J., 
Q. £. 121, and post. 

(») See further, Mayor, &c. of Norwich 
v. Norfolk R Co., 4 E. & 13. 397. As to 
the bridges over navigable tidal wateis, see 
sect. 5, post. 

(q) If a permanent tunnel be rnado, tho 
company must purcha«e the land. Mums- 
den r. Manchester and Altrincham 11. Co., 

1 Ex. 723. 


(r) Seo as to a temporal* ballast lino, 
Shmlry v. South Rustem R. Co., 13 Jur. 
689 ; and as to permanent aversion of 

S ’, Phillipps v. London, Brvjiton an d 
1 Coast R Co., 4 Giff. 46. 

See Sadd v. MaJdofn and BUntree 



R. Co., 6 Ex. *8 ; 20 L. J., Ex. 102. 

(t) If un p-k bo made, the company 
must pun) ->e the land. Pinch in v. Lon- 
don ami Mackuvll R Co., 1 Kay & J. 84. 

(k) Seethe ca<aes as to bridges, collected, 
post, p. 32 ; as to loads, p. 389. 

(x) Secftlruham y. Great Northern R, 
Co , 10 (I B. 586 ; Pxujh v. Golden Valley 
R. Co., L li., 12 Ch. L». 274. 

[y) 11 a i.ulway company divert a road, 
anil substitute a now ouo, the soil of the 
old rood levertb to the owner, discharged 
of tho casement. Marquis of Salisbury v. 
Gnat Northern II. Co., 28 L. J. C. P. 40. 

(a) Sou Mtmicy-Goaeral v. Ely, &e. R> 
Go., 37 L. J., Ch. 822 ; L. R, 6 Eg. 106 ; 
aQirmcd on appeal, 33 L. J., Ch. 258 ; 
L. R, 4 Ch. 194. 

(a) As to powers of Drainage Commis- 
sioners in Ireland, see ss. 25—29, 
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pairing and using the railway : ” provided, alwaysQ}), that they do as 
little damage as can be, and make full satisfaction, &c., to all parties 
interested for all damage by them sustained by reason of the exercise 
of the statutory power (c). 

The powers given by this section can only be exercised so far as is 
necessary for the construction of the railway; an exercise of such 
powers merely for the purpose of saving expense is an illegitimate 
exercise of them (d). 

It follows, that if a company carry on their works in such a way 
as to cause more damage than the necessity of the case requires, a 
court of equity will restrain them ; for, although the company are 
not to be prevented from doing anything which is necessary to the 
due prosecution of their undertaking, they may not, on the other 
hand, prosecute it in such a manner as to do unnecessary damage 
to others. Thus, where a railway company were proceeding to erect 
an arch over a mill-race, for the purpose of sustaining an embank- 
ment on which the railway was to be constructed, and it appeared 
that injury would be done to the mill if the arch were of the proposed 
dimensions, but that the injury would be avoided if the arch were of 
certain larger dimensions, an injunction was granted to restrain the 
company from making over the mill-race an arch of less than certain 
specified dimensions (e), but? a company whose line crosses a stream, 
may in the exercise of their rights as riparian owners, abstract a rea- 
sonable quantity of water, although the working of a mill may be 
thereby shortened for a few minutes a day (/). So where a company 
neglected to take sufficient precautions to secure the safety of an 
adjoining house, the Court granted an injunction, and also an inquiry 
as to damages (g). 

The special act sometimes gives power to the company to underpin 
houses within 100 feet of the railway, giving ten days’ notice to 
occupiers, and also paying them compensation (k). , 


(l) This proviso does not control the 
provisions in beet 60 (poet, p. 357), as to 
the rate of the ascent ot a road, and other 
similar provision in the act. The words 
used do not apply to what is done, but to 
the manner of doing it— the modus ope- 
rundi ; and compensation ib to be made 
for the damago. R. v. E. and W. India 
Docks, Ac, JR. Co., 22 L. J., Q. B. 380 ; 2 
E. & B. 466. 

(c) Therefore parties injured must seek 
compensation, and cannot bring actions 
unless they sustain special d" 

sect. 53 ; Watkins v. Qrer 
Co., 16 Q. B. 961 ; Ta? 

R. Co., 5 E. & B. 61 r 

(d) Reg. v. W 
Q. B. 810 5 86 
with approval by . 

H. — WOT. T 


wick v. East London R. Co., L. £., 20 Erp 
544, and with, disapproval by Pry, J., in 
Pugh v. Golden Valley JR, Co., L. R., 12 
Oh. D. 274 ; affirmed by Court of Appeal 
in Pugh v. Golden Valley R. Co., L. lb, 
IS Oh. D, 380 ; 49 L. J., Oh. 723. 

(e) Coats v. durance R. Co., 1 Rubs. & 
M. 181 ; bee also Manser v. Northern and 
JEastern R. Co., 2 Railw. Cas. 380. 

(/) Sandwich ( Earl of) v. Great North- 
ern R. Co., L. R., 10 Ch. D. 70 7 ; 49 
L. J.,Ch. 22 r 

A Co., L. It., 


vrfway Act, 1874, 
/Distiiot Railway 
As v. 


' { 29 Gh. D. 60. 


Proviso as to 
damages. 


Powers may not 
1 m exorcised 
utoi ely to save 
expense. 

Pugh v. Oollm 
Valley R. Co. 
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It is also sottled that a railway company is amenable to indict- 
ment (i), as well as by information at the instance of the Attorney- 
General (£), if their works are not made conformably to the powers 
contained in tlio statutes. 

In the very peculiar case of Ooldsmid v. Great Eastern R. Go. ( l ) 
the defendants who had established a dep6t at their terminus within 
300 yards of a chartered market, and had let the dep6t to tenants 
with the exclusive right of selling vegetables brought up by their 
railway, wore restrained from using it in such manner as to interfere 
with the rights of the plaintiff in the chartered market. 

If the appointment of special constables be occasioned by the 
behaviour, or reasonable apprehension of the behaviour, of the 
persons employed by the company to construct the railway, justices 
of the peace may make orders upon the company for the payment of 
tlie constables. A secretary of state has power to disallow such 
orders, and they are binding on the company only if allowed by 
him (to). The making of such an order is a judicial proceeding, so 
that the company is entitled to be heard before the order is made, 
and au order mado without such hearing will be quashed (n). It 
seems that the special constables may be employed, although the 
Board of Trade has authorized the opening of the line for traffic (o). 


3. Deviations from Datum Line. 

The general powers conferred upon railway companies by the 
Railways Clauses Act are restrained by provisions requiring that 
certain engineering works connected with the railway shall be exe- 
cuted in a specified manner. 

Tims, by sect. 11, in making the railway, the company may not 
deviate from* tlio levels of the railway as referred to the common 
datum lino {/>) described in the section approved of by Parliament, 
and as marked on the same, to any extent exceeding in any place 
5 feet, or iu passiug through a town, village, street or land con- 
tinuously built upon 2 feet, without the previous consent in writing 
of the owners and occupiers of the land in which such deviation is 
intended to bo made (q). If any street or public highway be 


(t) JR. v. Great North of England 11. (Jo., 
9 Q. B. 315. 

(t) See 7 & 8 Viet. c. 85, a. 17. 

(1) L. R., 25 Gh. I). 611—0. A. 

(mi) 1 & 2 Viet. c. 80, post, Appendix. 
in) Beg. v. Cheshire Lines Committee , 
L. H., 8 Q. B. 844; 42 L. J., M. 0. 
100 . 


(o) North British B. Co. v. Home, 5 
Railw. Cas. 231. 

(p) See North British B. Go. r. Tod, 
ante, p. 389. 

(q) As to mandamus to company to 
construct their works in conformity with 
their powers, see B. v. E. and W. India 
Locks, tbc. B. Co., 2 E. k B. 466. 
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affected by such deviation, then the same "shall not be made” Consent of jus- 

. _ _ tiCOS, 450. 

without the like consent of the trustees or commissioners having the 
control thereof, or of two or more justices of the peace in petty 
sessions assembled for that purpose, and acting for the district in 
which such street or public highway may be situated, or without the 
like consent of the commissioners for any public sewers, or the 
proprietors of any canal, navigation, gasworks or waterworks affected 
by such deviation. The company, however, may deviate from the 
said levels to a further extent without such consent as aforesaid, by 
lowering solid embankments or viaducts, provided that the requisite 
height of headway, as prescribed by act of Parliament, be left for 
roads, streets or canals passing under the same. Fourteen days’ Kotieeof petty 
notice of every petty sessions to be held for obtaining the required 
consent of justices must be given in some newspaper circulating in 
the county, and a like notice must be affixed upon the door of the 
parish church in which the deviation is intended to be made. 

Before the company may make any greater deviation from the Public notice to 

. r . J ^ ° . be given pvo- 

level than 5 feet, or in any town, &c., 2 feot, they must give vlon ^° d “ a ^ ng 

notice of the intended deviation by public advertisement, inserted &• 

once at least in two local newspapers, or twice at least in one local 80011 12 ' 
newspaper, three weeks at least before commencing to make the 
deviation ; and the owner* of any lands prejudicially affected there- 
by (r), at any time before the commencement of the making of such 
deviation, may apply to the Board of Trade, after giving ten days’ 
notice to the company, to decide whether such proposed deviation is 
proper to be made ; “ and it shall be lawful for the Board of Trade, 
if they think fit,” to decide such question accordingly, and, by 
certificate either to disallow or to authorize the deviation, either 
simply or with modifications. If a certificate be given, “ it shall not 
be lawful” for the company to make the deviation, except in con- 
formity therewith. • 

As to arches, viaducts and tunnels, and the change in the law ^^ ea ^ 6la 
effected by the Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), 
a 4, see p. 348, ante. 

The company may not deviate from or alter the gradients, curves, 
tunnels or other engineering works (s) described in the plan or R.o.Act,H. u. 
section, except within certain limits prescribed by the 14th section, 
as follows ; — 

“ Subject to the above provisions in regard to altering levels, it shall be lawful Gradients, 
for the company to diminish the inclination or gradients of the railway to any 

(r) See Pearce v. Wycombe E. Co., 1 Biardiner v. L. <£> N. W. R. Qo., 1 Macn. 

Drew. 244. & Gord. 112 ante, p. 343. And would 

(s) This applies only to the line of the include bridges ; Attorney - General v. 
railway and not to cross roads. Jf. v. Tewkesbury and Maloern 11. Co., 82 L. J., 

Caledonian E, Co., 20 L, J., Q. B. 147 ; Ch. 482. 
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extent, and to increaso tlio said inclination or gradients as foil >ws ; (tliat is to 
say,) in gradients of an inclination not exceoding one in a lumdred, to any 
extent not exceeding ten feet per mile, or to any further extent which shall he 
certified by the Board of Trade to ho consistent with the public safety, and not 
prejudicial to tlio public interest ; and in gradients of or exceeding the inclina- 
tion of one in a hundred, to any extent not exceeding three feet per mile, or to 
any further oxtent which shall be so cortifiod by the Board of Trade as 
aforesaid (f). 

“It shall be lawful for tlie company to diminish the radius of any curve de- 
scribed in the said plan, to any extent which shall leave a radius of not less than 
half a mile, or to any further extent authorized by such certificate ns aforesaid 
from the Board of Trade. 

“ It shall bo lawful for tiro company to make a tunnel, not marked on the said 
plan or section, instead of a cutting, or a viaduct instead ' >f a Rolid embankment, 
if authorized by such certificate as aforesaid from the Board of Trade.” 


Sect. 4. Bridges over or under Roads. 


With respect to the crossing of roads, or other interference there- 
with, it is enacted, “ that if the line cross any turnpike road or public 
highway, then (except where otherwise provided by the special act(if) ), 
either the road shall be carried over the railway, or the railway over 
the road, by means of a bridge, to be executed, and at all times 
thereafter maintained, at the expense of the company. But it is 
provided, that with the consent of two or more justices in petty 
sessions, the company may carry tlio railway across any highway 
other than a public carriage-road on the level : ” (Sect. 40.) 

This section gives the company an option of carrying the road 
over the railway, or the railway over the road, as they may think lit, 
without reference to the level of the line of the railway ; and it seems 
also that tho company may, under sect. 10, alter such works, after 
they have once exercised the option given by the above section. On 
this ground a writ of mandamus was held to be bad, which com- 
manded a company to carry a road over a highway by means of a 
bridge, that hchig the only way in which, according to the level 
line of the railway at tho time tho writ was applied for, the road jj auicn t 
be preserved (r). If the road is carried over the railway, the s Q y place 
imposes on the company the burden of the perpetual maintenance cou _ 


only of the fabric of tho bridge and approaches, but of the road vr ^ uo . v 
over the bridge and approaches (x). But if the road is carried ui ^ ou 


(<) Soe Atioi'iinj-ffenci'al v. Mid Kent 
U. Go., L. lb, 3 Oh. 100. 

(«) See Warden, Ac. of Dover Harbour 
v. London, Chatham and Dover Jl. (Jo , 30 


ay he 

rnacl over the railway by a bridge J 
refused. / 

(«) South Eastern 7?. Go. v.ll., 20 Lr,_„, e 
0. B. 428 : 17 O. B. 485: 17 Jut. fl. ’ 
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the railway, the company are not bound to keep the road in 
repair (y). 

Every bridge carrying the railway over a road must be built as 
follows 

<f The width, of the arch shall be such as to leave thereunder a dear space of 
not less than 35 feet if the arch be over a turnpike road, and of 25 feet if over a 
public carriage-road, and of 12 feet if over a private road ( 2 ) : 

“ The clear height of the arch from the surface of the road «Ha.11 not be less 
than 10 feot for a space of 12 feet if the arch be over a turnpike road, and 16 feet 
for a space of 10 feet if over a public carriage-road ; and in each of such cases 
the clear height at the springing of the arch shall not be lesB than 12 feet ; 

“ The clear height of the arch, for a space of 9 feet Bhall not he less than 
14 feot over a private carriage-road : 

<l The descent made in the road, in ordor to carry the mjiib undor the bridge, 
shall not bo mure than one foot in 30 feet, if the bridge be over a turnpike-road ; 
one foot in 20 foot if over a public carriage-road ; and one foot in 16 feet if over 
a private carriage-road, not being a tramroad or railroad ; or, if the same be a 
tramroad or railroad, the descent shall not be greater than the prescribed rate of 
inclination j and if no rate be prescribed, the same shall not be greater than as 
it existed at the passing of the special act : " (Sect. 49.) 

Every bridge carrying a road over the railway must be built as 
follows (it) : — 

“ There shall be a good and sufficient fence (l) on each side of the bridge of 
nut less height than 4 feet, and on each side of the immediate approaches of such 
bridge of not less than 3 feet. 

“ The road over the bridge shall have a clear space between tho fences thereof 
of 35 feet if the road be a turnpike-road, and 25 feet if a publio carriage-road, 
anil 12 feet if a private road. 

“The ascent shall not bo more than one foot in 30 feet if the road is a 
turnpike-road ; one foot in 20 feet if a public oarriage-road ; and one foot in 16 
feet if a private carriage-road, not being a tramroad or a railroad; or, if the same 
bo a tramroad or railroad, the ascent shall not be greater than the prescribed 
rate of inclination, and if no rate be prescribed, the some shall not be greater 
than its it existed at the passing of the special act ” (s. 60). 

But it is provided — (1) that in all cases where the average avail- 
able width for the passage of carriages of any existing roads, within 
fifty yards of the points of crossing the same, is less than the width 
proscribed for bridges under or over the railway, the width of such 


ill) Waterford and Liuwriclc R. Go. v. 
Ara/wi/, 12 Ir. 0. L. I?. 224 ; Fovl/erry v. 
Same Go . , 13 Ir. G. L. 11. 404 ; L. and A r . 
J( r . It. Go. v. tihrtoib, 33 L. .T., M. 0. 
ir>3 ; 5 B. & S. 559. 

These dimensions are to be takon 
irrespective of the footpaths at the sides 
of the roads. R. v. .fiw/Jy, 19 L. J., Q. B. 
153 ; 14 <1 13. 687. Whore a company, 
by agreement with a kind-owner, agree to 
pvpi*t a suitable bridge over a street^ os 


company to strengthen an existing bridge 
pointed out in the plans, and tho company 
took down the bridge and inbuilt it, it was 
held by Lord Oottenham, 0., that they 
were justified in doing so. Wood v. North 
Stajfordshin R. Go., 1 hlucn. & Cord. 
278. 

(i) See Lay v. Midland R. Go., 30 L, T. 
529 ; 84 L. T. 30, where a boy of four or 
fivo years of age, who had boen injured bv 
fulling through the open ornamental work 

n w,lm» -wm first hold not entitled and 


Bridge over 
roads. 

R. O. Act, g. 49. 
Width of arch. 


Height of arch. 


Descent In road. 


Bridge over 
railway. 

Sect. 30. 
Pence. 


Width. 


Steepness. 


Width of bridges 
need not exceed 
width of ruad In 
certain cases. 

Sect 91. 
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8 DeruifiPin 
fum Datum Luu 


Cmvu. 


Tunnels. 


4. Bridges. 


Crossing oE 
roods. 

Seel. 46. 


On a level. 


extent, and to increaso the said inclination or gradients as foil \vs ; (that is to 
say,) in gradients of an inclination not exceeding one in a hundred, to any 
extent not exceeding ten feet per mile, or to any further extent which shall he 
certified by the Board of Trade to be consistent with the public safety, ami not 
prejudicial to the public interest ; and in gradients of or exceeding the inclina- 
tion of one in a hundred, to any extent not exceeding throe foot per mile, or to 
any further extent which shall ha so certified by the Board of Trade as 
aforesaid (t). 

“It shall be lawful for Iho company to diminish the radius of any curve de- 
scribed in the said plan, to any extent which shall leave a radius of not less than 
half a mile, or to any further extent authorized by such certificate as aforesaid 
from the Board of Trade. 

“ It shall bo lawful for the company to make a tunnel, not marked on the said 
plan or section, instead of a cutting, or a viaduct instead of a solid embankment, 
if authorized by such certificate os aforesaid from the Board of Trade.” 


Sect. 4. Bridges over or under Roads. 


With respect to the crossing of roads, or other interference there- 
with, it is enacted, “ that if tho line cross any turnpike road or public 
highway, then (except where otherwise provided by tho special act(tt) ), 
either the road shall be carried over the railway, or the railway over 
the road, by means of a bridge, to be executed, and at all times 
thereafter maintained, at the expense of the company. But it is 
provided, that with the consent of two or more justices in petty 
sessions, the company may carry the railway across any highway 
other than a public carriage-road on the level : ” (Sect. 46.) 

This section gives the company an option of carrying the road 
over the railway, or the railway over the road, as they may think tit, 
without reference to the level of the line of the railway ; and it seems 
also that the company may, under sect. 1G, alter such works, after 
they have once exercised the option given by the above section. On 
this ground a writ of mandamus was held to be bad, which com- 
manded n company to carry a road over a highway by means of a 
bridge, that being' the only way in which, according to the level of.^£^ 0 n 
line of the railway at the time the writ was applied for, the rim, l RV li am ent 
be proseivod (r). If tho road is carried over the railway, the s ^ ^ ace 
imposes on the company the burden of the perpetual maintenance^ CQ1> 
only ol tho fabric of tho bridge and approaches, but of the road wr ^ n(V 
over the bridge and approaches (x). But if the road is carried motion S 


{() Seo Attoinai-Gcncinl v. Mid Knit 
n. do., L. It, 3 Ck. 100. 

(h) See Warden, <0f. of Don? Hat hour 
v. London, Chatham and Dover li. (Jo , 30 
L. J., Ch. 474, whore it w.is hold that a 
special act, which authorized the company 
to cross a mad on a level, provided thuy 
made a bridge for foot passengers, was 
permissive and not compulsory, and an 
injunction to prevent their carrying the 


way be 

road ovor tho railway by a bridge 
refused. / 

(f) South JEaitcniR. Go. v. 11., 20 L , 

Q. B. 428 ; 17 (j. B. 485 ; 17 Jur. 9 ’ 

4 H L (.’as. 171. _ m„ j 

(•’) Nui fh SUtffonhJiirc 11. Co. v. Do 
8 & & 11. 83H; 27 L. J., 11. C. 14' t 
Leach v. North Staffordshire 11. Go., -o+v wit" 
L. J., M. 0. 151. p.Indi 



357 


SECT. 4 — BRIDGES UNDER OR OVER ROADS. 

the railway, the company are not bound to keep the road in 
repair [y). 

Every bridge carrying the railway over a road must be built as 
follows 

“ The width of the arch shall be such os to leave thereunder a dear space of 
not less than 35 feet if the arch be over a turnpike road, and of 26 feet if over a 
public carriage-road, and of 12 feet if over a private road (a) : 

“ The clear height of the arch from the surface of the road shall not be less 
than 1G foot for a spaco of 12 feet if the arch he over a turnpike road, and 16 feet 
for a space of 10 feet if over a public carriage-road ; and in each of such cases 
the clear height at the springing of the arch shall not be Iosb than 12 feet : 

“ The clear height of the axoh, for a space of 9 feet shall not be Iobb than 
14 feet over a private carriage-road : 

“ The descent made in the road, in order to oarry the same under the bridge, 
shall not be more than one foot in 30 feet, if the bridge be over a turnpiko-road ; 
one foot in 20 feet if over a public carriage-road ; and one foot in 16 feet if over 
a private carriage-road, not being a tramroad or railroad ; or, if the same be a 
tramroad or railroad, the descent shall not be greater than the prescribed rate of 
inclination ; and if no rate be prescribed, the same shall not be greater than as 
it existed at the passing of the special act : ” (Sect. 49.) 

Every bridge carrying a road over the railway must be built as 
follows ( a ) : — 

“ There shall bo a good and sufficient fencell) on each side of the bridge of 
not loss height than 4 feet, and on each side of the immediate approaches of such 
bridge of not Iobb than 3 feet. 

“The road over the bridge shall have a clear spaco between the fences thereof 
of 35 feet if the road bo a tumpike-road, and 25 feet if a publio carriage-road, 
and 12 feet if a private road. 

“Tho ascent shall not be more than one foot in 80 feet if the road is a 
turnpike-road ; one foot in 20 feet if a publio oarriage-road ; and one foot in 16 
foot if a private carriage-road, not being a tramroad or a railroad; or, if the same 
be a tr amr oad or railroad, the ascent shall not be greater than the prescribed 
rate of inclination, and if no rate bo prescribed, the same shall not be greater 
than as it existed at the passing of the speoial act ” (s. 60). 

But it is provided — (1) that in all cases where the average avail- 
able width for the passage of carriages of any existing roads, within 
fifty yards of the points of crossing the same, is less than the width 
prescribed for bridges under or over the railway, the width of such 


(y) Waterford and Linwrick Jl. Go. v. 
Krarnry, 12 Ir. C. L. E. 224 ; Foibcrry v. 
Stone Go., 13 Ir. 0. L. It. 494 ; L. aiul N . 
W. II. Co. v. Merton, 33 L. J., M. C. 
158 ; 5 B. & S. 559. 

(s) These dimensions are to be taken 
irrespective of the footpaths at the sides 
of the roads. It. v, Rigby, 19 L. J., Q. B. 
163 ; 14 (1 B. 687. Where a company, 
by agreement with a laud-owner, agree to 
erect a suitable bridge over a street as 
then planuod, and the street was 42 feet 
wide, it w*i& held that the mch of the 
bridge mu«t he of the same width. Clarke 
v. Mawhester, Sheffield and L'meolwhire 
R. Go., 1 J. & H. 631. . 

* * im - nnf ronmrpfl tn 


company to strengthen an existing bridge 
pointed onfc in the plans, and tho company 
took down the ‘bridge and rebuilt it, it was 
hold by Lord Cottonbam, (J., thut they 
were justified in doing so. Wood v. Not th 
Stajordahire R. Co., 1 Macn, & Gurd. 
278 

(i) See Lay v. Midland R. Go., 30 L. T. 
529 ; 34 L. T. 30, where a boy of four or 
five year's of age, who had been injured by 
falling through tho open ornamental work 
of a bridge, was first hold, not entitled and 
afterwards entitled, to recovor from the 
company. It daeB not clearly appear from 
the report what evidence was given at the 
second trial. 


Bridge oTer 
roads. 

R. O. Act, s. 4B. 
Width of arch. 


Height of arch. 


Descent in road. 


Bridge over 
lailway. 

Beet. GO. 
Ponce. 


Width. 


Steepness. 


Width of bridges 
need not exceed 
width of road in 
certain coses. 

Sect. 61. 
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4 . Brhiw . bridges need not bo greater than such average available width of 
such roads ; but so, nevertheless, that such bridges bo not of loss 
width, in the case of a turnpike-road or public earriago-iuml, than 
Minimum wMtii. 20 feet ; and (2) that, if at any time after the construction of the 
railway, the average available width of any such road shall be 
increased beyond the width of such bridge on either side thereof, the 
company shall be bound, at their own expense, to increase the 
width (c) of the said bridge to such extent as they may he required 
by the trustees or surveyors of such roads not exceeding the width of 
such road as so widened, or the maximum width prescribed for a 
bridge in the like case over or under the railway : ^Sect. 51.) 

Repiir of By the 46th section of the Railways Clauses Act, the company 

iiiugta. are p oun( j to maintain all bridges made by them under or over turn- 
pike-roads or public highways ; and by the 65th section of the same 
act, two justices may order bridges to be repaired upon the applica- 
tion of two householders, made after not less than ten days’ notice to 
the company (cl). The Goth section has been held to be incorporated 
Repair of by general words in a special act (e) ; and where the special act 
erpimtloriof provided for the repair of a bridge by the trustees of a turnpike-road, 
turnpike trust aU( j ^ ie tum p^ e trust p a( } expired, it was decided that the 65th 
section, although expressly varied by the special act, revived on the 
expiration of the turnpike trust, so that a» order to repair the bridge 
might he made under the Goth section (/'). It is also expressly pro- 
vided by the Annual Turnpike Acts Continuance Act, 1872, 35 & 36 
Smpikedroada. c - 85, s - 13, that f ' such of the provisions of the Railways Clauses 
Consolidation Act, 1845, with respect to the crossing of roads and 
other interference therewith (fj) as relate to turnpike roads shall con- 
tinue in force in relation to any road, which having been a turnpike 
road, may at any time after the passing of that act [10th August, 
1872] become an ordinary highway in the same manner as if such 
road had continued to be a turnpike-road ” ; and that “ iu tbercon-"’* 
struction of the said provisions, when applied to any such road as 
aforesaid, if the road is within the jurisdiction of the highway board 
such highway board shall be deemed to bo the trustees or commis- 
sioners thereof; and in other cases the surveyor or other local 
authority having the care of the road shall be deemed to be such 
trustees or commissioners.” 

If other parties carry a bridge over the railway under an act 
binding them to repair the bridge, the obligation to repair will only 

(c) See R. v. Rigby, 14 Q. B. 687, post, (e) Bristol and Exeter 1L Go. v. Tucker, 

p. 383. 13 0. B., N. S. 207 ; 7 L. T. 461. 

(d) As to agreement with urban antbo- (/) London, UhatJutm and Dover £. Co. 
rity for adoption and maintenance of v. Wandsworth District Gourd, 42 L. J., 
bridges, see Public Ilealth Act, 1875, 38 AT. C. 70. 

Jr DO Vinf r. Kfi o 149 l,.\ „„ 


ACt fiO 
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arise upon the railway company giving notice to such parties ; and if 
the company do the repairs themselves without such notice, they will 
not be able to recover them (A). 

It is also provided, that, if the mesne inclination of any road within 
250 yards of the point of crossing the same, or the inclination of such 
portion of any road as may require to be altered, or for which another 
road shall be substituted, shall be steeper than the inclination re- 
quired to be preserved by the company, then the company may 
carry any such road over or under the railway, or may construct 
such altered or substituted road, at an inclination not steeper than 
the said mesue inclination of the road so to be crossed, or of the road 
so required to be altered, or for which another road shall be substi- 
tuted : (Sect. 52.) 

If the company so use (i) any part of any road (j), public or 
private, as to render it impassable for, or dangerous, or extraordinarily 
inconvenient to the public, they are required, before the commence- 
ment of any operations, to cause a sufficient road to be made, instead of 
the road to be interfered with, and to maintain such road : (Sect. 53.) 
This section applies to a permanent as well as to a temporary 
diversion, and the road to he substituted must at any rate not be 
dangerous to use at any season of the year (k). In default of making 
the substituted road, the. company are liable to a heavy penalty, 
payable to the trustees, &c., if a public road, or, in case of a private 
road, to the owner (Z) ; and any person sustaining special damage, 
and no other person ( m ), may maintain an action against the 
company : (Sects. 54, 55.) If the road interfered with as above 
mentioned can be restored compatibly with the formation and use of 
the railway, the company are required to restore it to as good a 
condition as the same was in at the time when the same was first inter- 
fered with, or as near thereto as may be ; and if it cannot be restored, 
'-"then the company are required to cause the new or substituted road, 
or some other sufficient substituted road, to be put into a permanently 


(h) London mid South, Western R. Co. 
v. Flower, L. R., 1 C. P. Div. 77 j 83 
L. T. 687. 

(j) As to diversion and alteration, see 
sect. 16, ante, p. 862, and Marquis of 
Salisbury v. Great Northern R. Co., 88 
L. J., 0. P. 40. 

( j) This means other than that which 
is the subject of the powers of the special 
act ; therefore, where a special act autho- 
rized the conversion of a tramroad into a 
railway, the company were held not bound 
by this section to substitute another road 
during the conversion. Tanner v. South 
Wales R. Co., 5 E. it B. 618. 

(jfc) Attorney-General v. Barry Docks 


and Railway Co., L. R., 86 Ch. D. 673, 
per North, J., an injunction was suspended 
on condition of immediate danger being 
prevented, and till after an appeal, which 
was entered, but afterwards withdrawn. 

(2) A tenant of a farm is not an ownor 
within this provision. Collinson v. New- 
castle and Darlington R Co., 1 Car. & 
Kir. 646. See the interpretation clause, 
sect. 8 ; seo also Mann v. Great Southern 
and Western R Co., 9 Ir. C. L. R. 105. 

(m) Watkins v. Great Northern 11. Co., 
16 Q. B. 961; 20 L. J., Q. It. 391; 
Tamer v. South Wales R. Co., 6 E. & B, 
618. 


Existing fault- 
nations of roails 
crossed or di- 
verted need not 
be improved. 

R. U Aot, a. 62. 


Before roods are 
inlciferod with 
others must bo 
substituted. 

SectR. 68-68. 
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*. Bridges, substantial condition, equally convenient as the former wad, or as 
near thereto as circumstances will allow (n ) ; and the former road 
must be restored, or the substituted road provided, within a certain 
period, which is prescribed, otherwise a penalty is incurred : (Sects. 
66, 57.) If the company uso or interfere with (p) any road, they are. 
required from time to timo to repair and make good all damage done 
by them ; and in case of difference, two justices may decide tlio 
question in the manner prescribed (p) : (Sect. 58.) 

Extinguishment Where the special act authorized the extinguishment ot certain 
of footways. foo^ays, it was held by the Court of Appeal that only public foot- 
ways could be extinguished, and that a private right of way could 
not be interfered with (q). 


6. BMges over 6. Bridqes over Tidal Water 8. 

Tidal Waters. J 

The Railways Clauses Act, 1863, 26 & 27 Yict. c. 92, contains a 
variety of provisions (Sects. 13 — 19) for the protection of the navi- 
Spana of bridge, gation of tidal waters from interruption by railway works. The act, 
which applies only if incorporated by the special act, is set out in 
vol. II. With regard to bridges over tidal waters, it is enacted by 
sect. 14 that they must be constructed with spans of such headway 
and waterway and with such opening span (if any) as the Board uf 
Trade approves, and by sect. 15 that if there he an opening span, 
“ it shall not he lawful for the company to detain any vessel, barge or 
boat at the bridge for a longer time than may be necessary for admitting 
a carriage or engine traversing tho railway and approaching the bridge 
to cross the bridge, and for opening the bridge to admit tho vessel, 
barge or boat to pass,” the company being also subject to Board of 
Trade regulations as to user of the bridge, and to a penalty of £20 


(n) An information may ho Clod if this 
provision is disregarded. Sen, as to in- 
junction iu such a ca&o, A f tunny- General 
v. London and South IFeskrn Jl. Vo., 3 
De G. & S. 139. 

(o) Where a railway company used roads 
hy the carriage of stone and other mate- 
rials over them ior making the railway 
and works, ami in the opinion of two jus- 
tices thereby damaged the road, it was 
held by the Court of Queen’s Bench that 
they were liable, under sect. 58, to mako 
good the damage, although tho materials 
wero really conveyed in the curls of con- 
tractors and others employed by them. 
West Riding and Grimly R. Co. v. Wake- 
field Local Board of Health. 33 L, J.. 
M. C. 174. 

(p) As to what is a good conviction 


under this section, see L. and N. W. R. 
Vo. v. IVcthvmll, 20 L. J. ? Q. B. 337 ; 15 
Jur. 247. Where a railway company 
pulled down a county bridge and elected 
another, and ngieed with the tiusteos of a 
turnpike road to keep the upprimulus to 
tho bridge in repair, which had been pie* 
vioiisly repaired by the county, and tho 
road became out of n pair, WighlTiuu, J., 
refused to grant n mandamus calling upon 
the company to rejmir the road, as it was 
not a use of the road within 8 ic 9 Viet. c. 
20, s. 58. The proper course was for the 
trustees, if limy were compelled to repair 
tho road, to avail themselves of their 
remedy on the agreement. Ex parte 
Exeter Road Trustees, 16 Jur. 669. 

{q) Wells v. London, Tilbury and South- 
end R. Co., L. R., 5 Ch. D. 126. 
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for detaining any vessel, &e. longer than the proper time. If the 
mast of a vessel can be sufficiently lowered, a refusal to open the span 
is not a detention within the loth section (r). 


6. Level Grossings, anti Accidents at Level Grossings. e.Lmi crossings. 

By the General Highway Act, 5 & 6 Will. 4s, c. 50, s. 71, it was 
provided, that whenever a railroad should cross “ any highway for 
carts or carriages the proprietors of the railroad should make and 
maintain gates at each of the crossings, and employ proper persons 
to open and shut them. 

But that act not applying to turnpike roads, the law was extended 
by 2 & 3 Viet. c. 45 (s), which, enacted, that whenever a railroad 2 & evict, a 46. 
should cross " any turnpike-wad, or any highway or statute labour 
road for carts or candages in Great Britain,” the proprietors of the 
railroad should make and maintain gates across each end of the road, 
and employ proper persons to open and shut them. 

By 5 & G Viet. c. 55, s. 9 (t), after reciting 2 & 3 Viet. c. 45, and b* evict c. os, 
that by the acts relating to certain railways it was provided that such 
gates should be kept closed across Hie railway , except when trains 
wore passing, it was enacted that such gates should be kept closed 
across each end of such turnpike or other roads in lieu of across the 
railway (except when horses, &c. had to cross the railway), with a 
proviso enabling the Board of Trade to make alterations, if necessary. 

None of these acts, however, apply to a railway constructed by a 
private owner without the authority of an act of Parliament, and Highway Acts, 
where a horse strayed along a turnpike road on to a private railway 
^_L»y a level crossing unprotected by gates, and so was killed by a train, 
it was hold by the House of Lords that the owner of t]^e horse could 
recover nothing from the owners either under the statutes or at 
common law (u). 

It is material to observe that the 46th section of the Railways Pwhraticnrf 
Clauses Act, 1845, without repealing the above provisions, prohibits general. 

, , , . ,iv „ R. 0. Act. s. 40. 

level crossings in general, by enacting when the line ot railway 
crosses any turnpike-road or public highway, then (except where 
otherwise provided by the special act) either the road must be carried 


(}•) West Lancashire B. Go. v. Iddon, 
40 L. T. 600. , „ . 

($} See voL II. Complaints under this 
act must he mado within one calendar 
month after neglect. 

(i) See Fawcett v, York and North Mid- 


land B. Go., 16 Q, B. 610 ; 20 L. J., Q. B. 
222 ; Dickinson v. L. is N. W. B. Go., 
1 Harr. St Eutli. 399. 

{«} Matson v. Baird, L. B., 8 App. Caa, 
1082. 
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6. Level Crossings 


Authorization of 
level ciossings 
over carringe- 
roads by special 
act. 


Application 
to justices to 
sanction level 
crossing over 
lnghmy not 
being carnage- 
rood. 

Boots. 69-02. 


Gates across 
load, where 
level crossing 
ovei caiilage^ 
io<ul. 


over tlie railway (?•), or the railway over tlie road, by a bridge (.c), — 
with a proviso that, with the assent of two or more justices, the 
company may carry the railway across any highway other than a 
public ccm'iage-roctd on the level. 

Level crossings, therefore, over public carriage-roads can only he 
made, if at all, under the authority of a special act. The Standing 
Orders of both Houses contain various provisions (y) with respect to 
level crossings of this kind. And it is directed, in particular, that 
“ in every clause authorizing a level crossing the number of lines of 
rails authorized to be made at such crossing shall bo specified ” (c). 

When it is intended to apply to the justices for their assent to a 
level crossing over a highway which is not a carriage-road, fourteen 
days’ public notice of such intended application must he given ; and 
any party aggrieved by the determination of the justices may appeal 
to the sessions, who may finally determine the question and award 
costs : (Sects. 59, 60.) If the railway cross any highway other than a 
public carriage-way on the level, the company must, at their own 
expense, make and at all times maintain convenient ascents and 
descents, and other convenient approaches, with handrails or other 
fences, and must, if the highway be a bridleway, erect and maintain 
sufficient gates, and, if it be a footway, sufficient gates or stiles, on 
each side of the railway: (Sect. 61.) If “the company fail to do so, 
two justices, on application of the surveyor of roads, or two house- 
holders, may, after ten days’ notice to the company, order them to 
execute such works under a penalty of 51. a day, and the justices 
may apply the penalty in executing the works : (Sect. 62.) 

^The Railways Clauseg-Aek contains also two sections (47 and 48) 
tpp licahl p J an -esSoT m which the special act allows level crossings 
over carriage-roads. Section 47, which appears to be a substitution 
for the previous statutory provisions already noticed (a), than which 
it is somewhat more extensive, provides that if the railway cross any 
turnpike-road or public carriage-road on a level the company shall 
erect and maintain gates across such road, and employ proper persons 
to open and shut such gates, and such gates arc to be kept dosed 
across the roacl (except when horses, &c, want to cross the railway) 
under a penalty of 40s. on the person in charge of the gate. This 
section also gives power to the Board of Trade to order that the 
gates shall be kept closed across the rctMway. 


('ll) Sect. 59 contains regulations as to 
the height, &c. of the bridge. 

(x) Sect. 49 contains regulations as to 
the height, &c. of the bridge. 

(y) 0. S. 0. 61, 62, 155, 157 ; L. S. 0. 
50, 51, 112. See vd. II. 

(z) C. S. 0. 155 ; L. S. 0, 112, See 


vol II. 

(a) Ante, p. 861. See ami consider 
Manchester, klhcflitld and Lincolnshire 11. 
Go. v. Wallis, 14 C. B. 220. See also 
Fawcett v. North Midland It. Go., 16 
Q. B. 610 ; 20 L. J., Q. B. 222. 
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It lifts been held by tlie Court of Queen’s Bench (&) that this Public may not 
section amounts virtually to a prohibition to the public to open the 
gatos, or pass across the railway, except at a time when the gates A 

are opened by the person in charge, and that no one else has a right 
to open the gates, which are an obstruction authorized by act of 
Parliament. Where, therefore, a declaration alleged that the plaintiff 
wanted to cross the railway, and there being no person in charge to 
open the gates, after waiting a reasonable time opened them himself 
and got injured by the gate swinging to, it was held that no action 
was maintainable against the company for the injury. 

Sect. 48 restricts, to four miles an hour, the speed of trains crossing Sect. 48 . 
turnpiko-roads on the level near a station, and gives power to the 
Board of Trade to make rules with regard to lovel crossings. 

The Railways Clauses Act, 1863, contains further special provisions Shunting over 
(applicable where the special act incorporates Part L of that act), as forbidden. 
to level crossings over tumpike*roads or public carriage-roads when ^ £ a f ct ’ 1868 ’ 
authorized by a special act (c) ; forbidding the shunting of trains 
over level crossings, or engines, &c., standing across the same (d ) ; 
compelling the company to erect lodges at level crossings, or keep 
watclimon there, under a penalty: and authorizing the Board of Requirement 

a • * ® of bndgp by 

Trade to require bridges to be substituted for level crossings, if Board ot Trade, 
necessary for tho public safety, in which cases lodges and persons to 
open gates are dispensed with. If a bridge be required by order of 
the Board of Trade, a mandamus will not be granted to enforce such 
an order upon a company unable to comply with it from want of 
funds (c). 

It has been observed in a Scotch case, that although a company is 
not bound to erect a foot-bridge at a station to give access from one 
side of the line to the other, the absence of such a precaution throws 
n. fp eflUor onus on the company to provide for the safety of the 
public (/). 

Accidents leading to litigation frequently occur at level crossings, 
as the decisions referred to in the notes abundantly testify. In 
most of them the plaintiffs succeeded (g) ; but in some they 


\Jt) Wyatt v. Great Western 12. Co., 84 
L. J., Q. B. 201 ; 6 B. & S. 709 (disa. 
Blackburn, J.). 

(e) 20 4s 27 Viet. e. 92, as. 5—8. 

(<2) As to right of way over certain level 
crossings under a special act, by which a 
railway company, having earned their line 
through Crown lands, were bound to make 
crossings giving access to them, see United 
Land (Jo. r. Great Eastern 22. Oo,, L. R., 
17 Eip 158 ; alHrmed L. R., 10 OL 586. 
The lauds, which were partly a marsh 
when the line was made, were afterwards 
built upon, and an injunction was granted 


;o restrain the company from, obstructing 
;he crossings. 

{«) Bristol an d North Somerset 22. Co., 
Tn re, L. R., 8 Q. B. D. 10; 47 L. J., 
I B. J). 48. 

(/) Oirdwood v. North British 22. Co., 
1 Sc. Sess. C&., 4th Series, 115. 

{g) Manchester Junction 22. Co. v. Fab 
forton {carriage-horses frightened by blow- 
ing off of steam from mud-cock), 14 0. B., 
Sf. S. 54 ; Billet v. London, Brighton and 
J. C. 22. Co., (crossing specially dangerous), 
14 L. J., C. P. 182; 18 0. B., N. S. 684 ; 
luai v, L, and N, W- 22. Co. (negligence 
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QlLerelCrotslngi 


Accidents at 
level crossings. 

If. E. E. Co. v. 
Warden. 


failed (Zt) ; in others nonsuits have been hold lo be wrong (i). The 
facts in these cases are usually long and spocial, and it will bo sufficient 
to select the more prominent of them for detailed notice. We will 
commonce with North Eastern R. Go. v. TFct/i?<w# (k). In that case 
the railway crossed a public carriage-road on the level. The crossing 
was provided with gates, opening outwards from the railway, and a 
gatekeeper, and with swing-gates for foot passengers. A boy, aged 
fourteen, came to the crossing soon after a cart had passed over the 
line, and, finding the gates still open, walkod on to the line, aloug 
which two trains were about to pass in opposite directions. Tho boy 
saw and waited for the first train, but did not see and was knocked 
down by tho second. It was hold by the House of Lords, affirming 
the two decisions below, that there was evidence of negligence in the 
company, inasmuch as the company ought to have closed tho gates, 
and the fact of their being open was an invitation to the boy to cross. 
Here the negligence would have consisted cither in opening the gates 
for the cart too soon before the passing of the trains, or in nut closing 
them soon enough after the passing of the cart. 

It was observed by Lord Cairns that “ the whole question was for 
the jury,” and “ that the effect of the decision could not be otherwise 
than wholesome if it made railway companies perform the duty cast 
upon them by the law of keeping the gates at level crossings closed 
when trains are in sight.” Where, therefore, there is an omission to 
perform a statutory duty, aud such omission causes the injury of any 


of gatekeeper), 35 L. J., Q. B. 805 ; L. R., 
1 Q. B. 277 ; S/aplry v. London, Brighton 
and S. U. 11. Co. (carriage-gate open), 35 
L. J., Ex 7 ; L. R., 1 Ex. 21 ; James v. 
Great U'citem li Co. (aksenuo of whistle), 
36 L. J., 0. P. 255 ; biekinson v. L. anil 
N. IF. B. Co., 1 Harr, k Ruth. 21)9 ; 
Williams v. Great Western 11. Co. (child 
injured, crossing unfeuceil, connection of 
nogligeuco with accident). L. R., 9 Ex. 
157 ; 43 L. J., Ex. 105 ; 31 L. T. 121 ; 
Oliver v. North Eastern B. Co. (rails too 
high above road), L. it., 9 q. B. 409 ; 
North Eastern B. Co v. Wtmless (carriage- 
gale open), L 11., 7 11. L. 12 ; 30 L. T. 
275 ; Snecsby v. L. and Y. 11. Co. (cattle 
frightened while crossing sidings), L. R., 
1 Q. B. D. 42, affirming decision below, 
L. I*., 9 q. B. 263 ; Brooks v. L. & N. W. 
11. Co., 31 W. R. 167. 

(h) Stubley v. L. «fr. N. W. 11. Co. (foot- 
way, no duty to place watchman), 35 L. J., 
Ex. 3 ; L. It., 1 Ex. 13 ; 4 H. k C. 83 ; 
Shelton v. Same Co. (iootway, contribu- 
tory negligonce), 36 L. J., C. P. 249 ; 
L. R., 2 C. P. 631 j Walker v. Midland 
It. Co. (no duty to place watchman), 14 
L. T. 796 ; Wyatt v. &. W. B. Co. (plain- 
tiff injured by oponing gate himself in 


absence of gatekeeper), 6 B. A S. 70!» ; 31 
L. J., q. B. 2(11; Cliff v. Midland 11. Co. 
(oeeupation road), L. 11., 5 q. It. 2,13 ; '.2 
L. T. 3!s2 ; A7/A V. G. J)'. 11. Co. philc 
night, no whistle), L. It., 9 C. P. 511 : 13 
L. J., (J. P. 301 ; 30 L. T. K7 1 ; lhtr> >/ v. 
L. cl 1 S. W. It. Co. (enntributiny negli- 
gence disclosed by plaintiff's easel, L, 

12 Q. B. L). 70, mid p. 360, post ; W rigid 
v. Midland It. Co. (eontrihutm y negligence 
disclosed by plaintiff's ease), 11 L. T. 539: 
Wakelin v. L. it- S. W. 11. Co. (no enn- 
nection ol negligenee, if any, with acci- 
dent), L, It., 12 App. Cos. 41. It niav 
often be material to d inside l‘ the special 
act tinder which the level crossing was 
constructed, and whether it incox poralcs 
Part III. of the R nil ways Clauses Act, 
1863, or not. 

(i) See Brown v. Cm U Western B. Co., 
52 L. T. 622. 

(k) L. 11., 7 H. L. 12 ; 13 L. J., q. li. 
185 ; 22 W. R. 561 ; 30 L. T. 275, h 0b til- 
ing Wan less v. N. E. B. Co., L. IS., i; 
Q. 13. 481. In tho Exchequer Ulmmlicr, 
llmmwoll, B., dissented, and several of 
the judges expressed doubts as to tiic cor- 
rectness of the verdict on the question of 
contributory negligonce. 
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person using the crossing, there can be no doubt as to the liability of 
tho company. But it is not so easy to determine the liability in other 
cases. In the common case, where carriage-gates are kept closed, 
and a foot passenger is injured on passing through swing-gates, there 
is the authority of the Exchequer Chamber for saying that the foot 
passenger, whether by day or night, crosses the line at his own risk, 
if the traffic be conducted in the usual manner, and the line be free 
from curves on either side of the crossing. This must be taken to be 
the effect of Ellis v. Great Western R. Go. (1). In that case the root pmsmi^s 
plaintiff was knocked down in crossing after dark, and heard no 
whistle from the train. Grove, J., held that there was evidence of Emay.a.w. 
negligence, but on a bill of exceptions, the Exchequer Chamber (m) a c% 
set aside this ruling. Bramwell, B., observed : — 

“ I think there is no evidence to go to the jury. The road being straight— 
things on it visible for a quarter of a mile in one, and half a mile in the other 
direction, — and there being nothing to impede the view or make a difficulty for 
the foot passengers crossing the line, nothing was necessary to he done by the 
defendants. The sight and sound of the approaching trains was enough warning. 

If not, I cannot see why it should not he held that where a carriage-road crosses 
a footpath, the driver is bound to blow a hom or atop, or have somebody at the 
crossing to warn the foot passengers.” 

And Mellor, J„ said, — • 

“ I cannot see in the hill of exceptions any evidence set forth which was proper 
and sufficient to submit to the jury. . . I do not desire to withdraw or qualify 
anything which I am reported to have said in Cliff v. Midland R. Go. («). I 
think that the opinion which I expressed was strictly correct as applicable to the 
circumstances of tnat case, in which the engine which caused the injury was not 
the engine of any regular train, hut was employed iu shunting trucks after the 
regular train had passed. . . In the present case there was nothing unusual 
in the management of the traffic of the night in question. The trains were the 
usnal^Bnraccustomcd trains, passing at the usual and accustomed times . . It 
is not enough, in order to make out a case to go the jury, that the party injured 
did not see a light or hear a whistle. He must give evidence that' ought to satisfy 
a jury that there was something negligent or unusual in the conduct of business 
on that night. It is, I think, apparent from the evidence that' the traffic had 
been conducted for a lung time in tho same manner as it was on that night ; and 
I think it must be taken that the plaintiff, who stated that he had lived near the 
spot for thirty yoars, and crossed at the crossing once or twice a week, was aware 
tha t tr ains coming in opposite directions passed that spot about the same time 
every night, and I think that the true inference from the evidence on the port of 
the plaintiff' was that the accident was due entirely to his own want of ordinary 
care.” 

(Z) L. R., 9 0. P. 551 ; 43 L. J., 0. P. siileration, more or less, certain evidence 
304 ; 30 L. T. 874. for the defendants ; whereas Coekburn, 

(tit) Bramwell, Pollock and Amphlutt, C. J., said that the case ought to havo 
BB. and Mellor, J., ilias. Coekburn, C. J., been coinridewd quite irrespectively of 
end Gleasby, B. The majority of the such evidence. 

Court appears to have taken into oon- (n) See infra. 
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I In Cliffy. Midland R. Co. (o), the plaintiff crossed by an occupa- 
fcion-road. There were gates across the road loft unfastened, and the 
company had at one time kept a gatekeeper, but had ceased (o keep 
one some time before the accident. Powers had been obtained from 
Parliament to substitute a safer road for the occupation-road, but the 
company had failed to exercise them. It was held to be a misdirec- 
tion both to leave to the jury the omission to keep a gatekeeper, and 
the omission to exercise the powers of the act. 

Lush, J., observed, — 

“ I think that where the Legislature authorize Tallway to cross a way, public 
or private, upon a level, and does not re^utre - from the company any precaution 
to avoid danger, the Legislaturejttbeifds that the porsoiiB who have to cross that 
line should take the rigJsJaaiCfSent to that state of things. But it may be, and 1 
am inclined to tkinfle that it is, a sound principle that if the railway company in 
the construction M the works so authorized, in tho exercise of the discretion 
which t he Legi slature lias vestod in them, do anything which prevents persons 
passfeg over the line from taking care of themselves and exposes them to greater 
peril than is ordinarily incident to a level crossing, tho company thereby impose 
upon themselves an obligation to take othor than tho usual precautions for the 
protection of persons who have a right to pass there, and, as it wero, to make up 
to the public for that which they have taken away from them. That 1 take to 
be the principle of Bilbee v. London and Brighton B. Co. (p). As 1 road tho case 
it may be well sustained upon that principle. Jf it cannot, then I do not see any 
ground upon which it can he sustained." 

cmMmkiry As in the case of ordinary actions for negligence the “ contributory 
negligence ” of the party damaged may be set up as a defence by the 
company, and it was hold by two judges of the Court of Appeal in 
Davey v. L. <6 S. W. R. Co. (q), that if tho party he not "reason- 
ably ” misled into not looking out before ho crosses, and do not look 
out before he crosses, a case of negligence on the part of the com- 
pany, such as not whistling, ought to be withdrawn from the jury ; 
and, further, -that the mere fact that a gatekeeper, standing on the 
opposite side of the crossing, did not warn tho party, was not a 
“reasonable ’’ misleading of him. 

connection of It is incumbent upon tho plaintiff to show not merely that the 

negligence with ■ * . J 

mimy. negligence of the defendants might have caused the injury sued for, 

Ztf ak'&o. but that it did cause it On this ground IVuhlin v. L it H. lj r , Ji. 

Co. (r), was decided. There the line crossed a public footpath, the 
approaches to the crossing being guarded by hand-gates in charge of 


to) L. R., 5 Q. B. 258 j 22 L. T. 882. 

tp) 18 C. B.,N. S.684; 34 L. J., C. P. 
182. 

(j) L. R., 12 Q. B. D. 10 ; 63 L. J., 
Q. B. 58 ; 49 L. T. 739— C. A. ; decided 
by Brett, M. It., aud Bowen, L. J. Bag- 


llay, L. J., diss., affirming L. R., 11 
B. D. 213. 

(r) Wakelin v. L. ds S. W. It. Co.. 
L. E,, 12 Apji. Cas. 41; 66 L. J., Q. B. 
229 ; 65 L. T. 596 ; 36 W. R. 141, affirm- 
ing both decisions below. 
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a watchman by day but not at night. The dead body of a man was 
found on the line near the level crossing at night, the man having 
been killed by a train which carried bead-lights, but did not whistle. 

No evidence was given as to how the deceased got on the line. The 
House of Lords held that even assuming there was negligence on the 
part of the company, there was no evidence to connect such negli- 
gence with the man’s death (r). 

It would seem doubtful how far a person crossing the line of rail- Trespasser, 
way at a spot where there is no authorized level crossing has a right 
to call upon the company to give warning by whistle or otherwise of 
the approach of trains where the company have acquiesced in a pre- 
vious crossing at about the same spot [ the omission to give warning 
may, under some circumstances, be evidence of negligence. This ques- 
tion was much discussed by the House of Lords in Dublin, Wicklow 
and Waterford R. Go. v. Slattery (a), in which case the train which 
caused the injury was approaching a station at night. The majority 
of the House ( t ) was for the plaintiff, notwithstanding that notice for- 
bidding persons to cross had been put up by the company ; inasmuch 
as these notices had been continually disregarded and their observance 
not enforced, it was held that the company could not set them up in 
answer to the action. 

If the commissioners of *a turnpike-road, or the surveyor of high- a o. Act, a es. 
ways, apprehend danger to the passengers on such road, in consequence 
of horses being frightened by the engines on the railway, application 
may be made to the Board of Trade, who may certify what works 
are proper for the purpose of obviating the danger (sect. 63) ; and 
the company must make any screen or other work in pursuance of Screens, 
the certificate, or pay a penalty ; and the justices who impose the 
penalty may order it to be applied in executing the work in respect 
■^hereof the penalty was incurred : (Sect. 64.) So the Board of 
Trade may dispense with a strict compliance of the statute in regard 
to the construction of certain public works of an engineering nature : 

(Sect. 66.) 


(r) See p. 866. 

(s) L. R., 8 App. Cds. 1165 ; 39 L. T. 
366 ; 27 W. R. 191, affirming I. R., 8 
C. L. 631, and I. R., 10 C. L. 266, Ex. 
Ck. (the Exchequer Chamber had been 
equally divided). See also Harrison v. 
North Eastern B. Go., 29 L. T. 844 ; 22 


W. R. 835 ; Batrett v. Midland B. Go., 1 
F. & F. 361, per Watson, B„ at nisi prius; 
Witty v. Mitllantl B. Co., 85 L. T. 244. 

(j) Lords Cairns, Penzance, O’Hagan, 
Selborne and Gordon ; dies., Lords Hather- 
ley, Coleridge and Blackburn. 
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7. Accommoda- 
tion Works . 


B. a Act, s. 68. 


Gatea, bridges, 
4c. 


Fences. 


Drains. 


7 . Construction of Accommodation Works. 

The company are required by the 68th section of the Railways 
Clauses Act, 1845, to mate and maintain the following works, for 
the accommodation of the owners and occupiers of lands adjoining 
the railway : — 

“ Such and so many convenient gates, bridges, arches, culverts, ami passagos 
over, under or by the sides of or leading to or from the railway, as shall bo 
necessary for the purpose of moiety good any Interruption caused by the railway 
to the use of the lands through which the railway shall be made ; and Buch works 
shah be made forthwith, after the part of the railway passing over Buch lands 
F wn have been laid out or formed, or during the formation thereof : - 

« Also sufficient posts, rails, hedges, ditches, mounds or other fences, for 
separating the land taken for the use of the railway from the adjoining lands not 
taken, and protect wig such lands from trespass, or the cattle of the owners or 
occupiers (it) thereof from straying thereout by reason of the railway (x), togotlier 
with all necessary gates, made to open towards such adjoining lands, and not 
towards the railway, and all necessary stiles ; and such posts, rails and other 
fences "bn.11 be made forthwith after the taking of any Buch lands, if the owners 
thereof "ball so require, and the said other workB as soon as conveniently 
may be ; 

“ Also oil necessary archea, tunnels, culveris, drains or other passages, either 
over or under, or by the sides of the railway, of such dimensions as will be 
sufficient at all times to convey the water as clearly from the lands lying near or 
affected by the railway, as before the making of the railway, or as nearly bo as 
may be ; and such works shall be made from time to time as the railway works 
proceed (y). 


(it) “ Occupier ” includes licensee of oc- 
cupier, Damon r. Midland R. Co., L. B., 
8 Ex. 8 ; 21 W. R. 68. 

(a:) The obligation cast upon the com- 

S by this section is the same on it 
1 liavo been at common law, if they 
had been bound by presciiption to repair 
the fences ; in other words, they are only 
bound to keep up the fences against the 
cattle of the owners or occupiers of adjoin- 
ing lands. If therefore cattle stray into a 
field adjoining the railway, or are there 
without the ownor’s consent, and thence 
get on to the railway and arc injured, the 
company aro not liable. Ricketts v. East, 
and West India Docks and R. Co., 12 
0. R, 160 ; 21 L.*J., G P. 201 ; 16 Jur. 
107$r. So if cattle have strayed on to a 
ruilway, or are occupying the highway iu 
a manner not according to the dedication 
of the owner of the soil, and get thence 
through an opon gate or defective fonco on 
to the railway and are injured, tho com- 
pany aro not liable. Manchester , Sheffield 
and Lincolnshire 12. Co. v. Wallis, 14 
C. B. 213. But where a colt had strayed 
on to a highway, and whilst being driven 
home escaped into a railway yard and 
thence on to tho line and was killed, the 
company were held liable, as the colt was 
lawfully using the highway. Midland R. 
Co. v. Daykin, 17 C. II. 126. Tho obliga- 
tion imposed by this section does not 
apply if the adjoining hmd belongs to the 
company ; if therefore, e. g.. cattle are, by 
permission of the company /grazing, or on 


the slqpes or embankments of the railway, 
or in a yard belonging to the company, 
and stray thence on to tho line and got 
injured, the company would not bo liable. 
Marfell v. Souih Wales R. Co., 29 L. J., 

C. P. 315 ; 8 C. B., N. S. 625. And see 
Roberts v. 0. W. R. Co., 27 L. J., 0. P. 
266 ; 4 C. B., N. S. 506 ; Rardcastle v. 
South Yorkshire R. Co., 28 L. J., Ex. 
139 ; 4 H. & N. 67 ; Emnscll v. Smyth, 

29 L. J., 0. P. 203 ; 7 0. B., N. S. 731 ; 
Binks v. South Yorkshire and River Dun 
Co., 32 L. Lf Q. B. 26. "Where the vege- 
tables of a tenant of a railway comfT^j 
were eaten by the horses of an ad job faiua 
owner by reason of defective 
was held that the company ha<M neglected 
their duty under this section loyence, the 
tenant could not recover from th j _j^hoining 
ownor for the trespass of liis hor&es/SjSJwe- 
man v. Booker, L. R., 3 C. P. D. 184. Ac 
to the right of distiaining damage feasant** 
cattle which havo strayed through defect 
of fences which distrainor was bound to 
repair, see Singleton v. Williamson, 7 H. 

& N. 410. In Buxton v. North Eastern 
R. Co., L. B. f 3 Q. B. 549. it was held 
that sect. 68 imposes no duty on tho com- 
pany towards their passengers to keep up 
lcucos. . ( Leave to appeal was given, bnt 
tho plaintiff did not avail himself of it.) 

(t/) Repairs of drains by tho side of the 
railway, which, in consequence of sinking 
of soil caused by mining, are required to 
protect mines from percolation of water, 
are not “accommodation works,” but the 
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u Also proper watering-places for cattle where, by reason of the railway, the 
cattle of any person occupying any lands lying near thereto shall be’ deprived of 
access to their former watering-places; and such watering-places shall be bo 
made as to be at all times as sufficiently supplied with water as theretofore, and 
as if the railway had not been made, or as nearly so as may be ; and the company 
shall make all necessary watercourses and drainB for the purpose of conveying 
water to the said watering-places ” (a). 

But it is provided by the same section that the company need not 
make such accommodation works in such a manner as to obstruct the 
railway, and need not make them at all if the owners and occupiers 
have agreed to accept compensation instead. 

That the owner should have agreed for and accepted compensation 
under this proviso does not affect the occupier, so that a tenant from 
year to year may recover damages for loss by non-fencing, although 
his landlord has released the company from the obligation to fence (a). 

What are such accommodation works must be determined at the 
time of the construction of the line. They are such works as are 
required by necessity apparent on the surface, and do not apply to 
such as may be afterwards necessary by prospective working of 
mines (h). The making of these accommodation works is a matter 
totally distinct and unconnected with assessing the value of the 
lands (c). 

The company, for the purpose of constructing accommodation 
works, may take lands, being within the limits of deviation, by com- 
pulsory purchase, and this holds good although there is a possible 
mode of constructing the works without an exercise of the compulsory 
powers (d). 

If any difference arise as to the kind or number of the accommoda- 
tion works, or as to maintaining them, the same may be determined 
by two justices (e) (Sect. 69) ; and if the company fail to obey the 
justices’ order, the party aggrieved may execute the works or repairs 
himself, at the expense of the company ; and any dispute about the 
expenses is to be settled by two justices (/); but the railway must not 


subject of an action. R. v. Fisher, 82 
L. J.,M. 0. 12. Sections 68 and 69 do 
not apply to matters occulting beneath 
tiie surfaee. Ibid. 

(s) See Jt. v. York and North Midland 
It. Go., 14 L J., Q. B. 277 ; North Mid- 
land JR. Go. v. Milner, 16 L. J., 0. B. 879. 

(a) Oorryr. Great Western JR. Co.,L. B., 
7 Q. B. D. 822 ; 60 L. J., Q. B. 386 j 44 
L. T. 701 ; 29 TV. E. 628—0. A., affirming 
L. R., 6 Q. B. D. 287. 

(It) I?, v, Fisher, 32 L. J., M. 0. 12 ; 8 
B. & S. 191. 

(c) Per Lord Cottenham, 0., Skermtt v. 
North Staffordshire M. Co., 6 Railw. Cos. 
178 ; and see South J Vales R. Co. v. 
Richards, 18 L. J., Q. B. 310; 13 Q. B. 
988. 


(d) Wilkinson v. Hull, Barnsley and 
West Ruling Junction Railway and Bock 
Go., L. R., 20 Ch. D. 328 ; 61 L. J., Ch. 
788 ; 46 L. T. 466 ; 30 W. R. 017— 
O. A. 

(?) It has been held in Ireland that the 
justices have not jurisdiction to dccido 
whether or not there shall be accommoda- 
tion works, but only on their kind, number 
and sufficiency. iJ, v. Waterford and 
Limerick R. Co., 2 Ir. 0. L. R. 580. 

(/) These expenses aro therefore not a 
legitimate subject of compensation, and if 
a jury givo anything in respect of them, 
that will bo an excess of jurisdiction, vitia- 
ting perhaps tiie whole of the proceedings. 
R. v. Soitih Wales £. Co., IS Q. B. 988. 


Watering-places. 


Compensation in 
lien of accommo- 
dation works. 


Powers to take 
lnml compul- 
sorily. 


Reference to jus- 
tices concerning 
accommodation 
works. 

R. 0. Act, s. 69. 


■a — TTAT r 
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7. Accowmotot- 
Hon Worls. 


Concurrent 
jurisdiction 
of High Court. 


Fastening gates. 


be obstructed for a longer time than is unavoidably necessary for the 
execution of the accommodation works : (Sect. 70.) If the owners or 
occupiers of lands consider the accommodation works insufficient for 
the commodious use of their lands, they may, at their own expense, 
make such further works as shall be agreed by the company, or, in 
case of difference, as shall bo authorized by two justices : (Scot. 71.) 
But if the company so desire, all such last-mentioned accommodation 
works must be constructed under the superintendence of their 
engineer, subject to certain restrictions : (Sect. 72.) The company 
cannot be compelled to make further or additional accommodation 
works after the expiration of five years or other prescribed period : 
(Sect. 73.) And no action lies for injury arising from insufficiency 
of accommodation works after such prescribed period (g). Where 
under a special act, passed in 1841, power was given to justices to 
direct the construction of drainage works, and no application to 
justices appeared to have been made, Malms, V.-C., declined to 
exercise a concurrent jurisdiction, and “bad a strong impression” 
that the Court of Chancery had no jurisdiction in the matter ( h ). 
Until the company make bridges or other proper communications 
between lands intersected by the railway, the persons whose right of 
way is affected may pass and repass with carriages, &c., directly (but 
not otherwise) across the railway ; but *if compensation has been 
received for such communication in lieu thereof, then no right of 
way may be exercised (i) : (Sect. 74.) If any person omit to fasten 
any gate set up on either side of the railway for accommodation, he 
is liable to a penalty : (Sect. 75.) 

Where a railway company put up a gate across a public footway 
which was also an occupation-road, and locked it, and gave a key to 


(f/) Colley v. L. «fc N. W. R. Co. and 
G. W . R. Co., L. R., 6 Ex. D. 277 ; 49 
L. J., Ex. 675 j 42 L. T. 807 ; 29 W. R. 
16. 

(ft) ITood v. North Eastern R. Co., L. R., 

11 Hfl. 116 ; 40 L. J., CL 17. 

(i) As to what amounts to a rocoipt of 
compensation for the loss of communica- 
tion betwocn several portions of an estate, 
hoe Mamina v. Eastern Counties 11. Co., 

12 M. & W. 237 ; 3 Railw. Cas. 637. A 
railway act enacted, "that it should he 
lawful for tho owners and occupiers of 
lauds through which tho railway should 
ho made (except in coses in which the 
company should, at thoir own expense, 
have made communications from the lund 
on the ono side of tlio railway to tho land 
on the other, according to an agreement 
with the owner, &c., or according to the 
provisions of tho not), at all times for the 
purpose of occupying tho same lands, to 
pass and repass directly over such parts of 


the railway as should "be made upon their 
lands.” By another section it waspro- 
vidod, that tho company should, aFUioir 
own expenso, so soon as tho railway should 
ho laid out and formed, make such com- 
munications as justices of tho peace should, 
upon tho application of the owners, &c. 
(in case of any dispute), judge necessary. 
Another section prohibited riding, &c. 
upon tho railway, “ oxuept only at places 
to he appointed for that purpose, for the 
necessary occupation of tho respective 
lands through which the railway should 
pass.” It was decided that, until the 
company had made a communication, a 
party whose land had been severed by the 
railway had a right to pass from his pro- 
perty on one side of the railway to the 
other, at any point ; and that the words 
“ to be appointed " must be read with the 
addition of “ when such places shall have 
been appointed.” Grand Junction R. Co. 
v. White, 2 Railw. Cos. 559. 
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the plaintiff, a landlord whose land was intersected by the railway; 
and the key being lost through the negligence of the plaintiff or bis 
servants, his cattle escaped on to the line and were injured, the 
company were held Dot liable (&). 

The company, for the purpose of making the railway, may alter 
the position of water-pipes, gas-pipes and other obstructions, under 
the restrictions and penalties prescribed by the act (Sects. 18, 19, 
20, 22, 23), making good all damage and paying compensation : 
(Sect. 21). The penalty for obstructing the supply of water or gas 
is 20 1. a day, to be appropriated to the benefit of the poor of the 
parish (1) : (Sect. 23.) 


8. Company not bornd to constmict Railway. 

Generally speaking, a railway company cannot be compelled by 
law to construct their line, inasmuch as, in the great majority of 
special acts, the powers conferred upon the companies are merely 
permissive. 

It was at one time supposed in England, as it seems to have been 
thought in Scotland, that permissive powers given by an act of Par- 
liament to a railway company were obligatory upon them. The case 
of Phillip v. Edinburgh , Perth and Dundee R. Co. (m) in Scotland, 
and that of R. v. York and North Midland R. Co. (n) in 1852 in 
England so decided. This latter case, however, was reversed in 
1853, in the Exchequer Chamber, and the former in the House of 
Lords in 1857 (o). It was decided in York and North Midland R. 
Co. v. R. (p), in the Exchequer Chamber, that if a statute merely 
directs “ that it shall be lawful ” (q) for the company to make the 
railway, then no duty is cast upon them to make the railway, or even 
to complete it after they have formed one portion of iff. 

This rule does not apply if the language used by the Legislature is 
imperative ; for if it be, a mandamus would undoubtedly lie (r) ; but 


(A) Ellis v. London and South Western 
R. Co., 26 L. J., Ex. 349. 

(Z) Under the Metropolitan Inner Circle 
Completion Act, 1874, 87 & 88 Yict. c. 
cxclx. s. 54, 10 1. an hoar, for the benefit 
of the water or gas company. 

(m) 2 Macq. 614. 

(n) 1 E. St B, 178. 

(o) 2 Moca. 619 ; 1 E. & B. 868. And 
see Scottish North Eastern It. Co. v. 
Stewart , 3 Macq. 882, where Lord Wona- 
leydale said, “But though the company 
were not hound to exercise the powers 
because the Legislature have given thorn, 
it was competent for them to bind them- 


selves to do so, and that I think they have 
done by this agreement. " 

(p) 1 E. '& B. 868 ; 7 Roiiw. Cos. 459 ; 
22 L. J., Q. B. 225, cor. Jorvis, 0. J., 
Pollock, C. B., Cresswoll and Williams, 
JJ., and Parke, Platt and Martin, BB. 
For the facts and judgment, see former 
editions of this work. 

(i q ) Those were tho words usually in- 
serted iu special acts of that (late. Modom 
draftsmen seem generally to employ the 
still weaker phraso, that the company 
“may malm and maintain ” the railway. 

(r) See Great Western R. Co. v. R, 1 
E. St B. 874. 


Interference 
with water- 
pipes, pas- 
pipes, so. 


8. Construction 
not obligatory. 


Mandamus to 
construct rail- 
way. 

Does not He if 
Act permissive 
only. 
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& Construction 
not obligatory. 


modem special acts rarely, if ever, contain words directly compelling 
the company to make the railway, though indirect compulsion is 
partially resorted to by clauses providing for the enforcement of 
penalties, or for the impounding of deposit money in the case of 
the lines not being completed within the time limited for their 
completion. 


It is now proposed to state in detail some selected cases in further 
illustration of the subject of the present chapter. These cases are 
arranged as follows : — 

Cases relating to construction of the railway and deviations from 
the parliamentary plans : 

Cases relating to the construction of bridges : 

Cases relating to the diversion of roads : 

Cases relating to the repair of works : 

Cases relating to the liability of the company and their contractors, 
for negligence in the construction of the works (s). 


(s) Tho following table shows the order and subjects of the cases 
i*agd Sect. 7 .— -Tee Like or Railway. 

373. Oravford v. Chester and Eolyhead R. Co., 11 Jur. 917.— Construction of 

station. 

374. Gather v. Midland JR. Co., 5 Railw. Caa. 187.— Construction of station. 

376. Eton College v. 0. W. R Co., 1 Railw. Cos. 200.— Meaning of “station.” 

376. Cordon v. Cheltenham, &c. R Co., 2 Railw. Cob. 800. — Meaning of “station." 

376. Dover Harhawr v. S. JE. R Co., 21 L. J,, Ch. 886. — Meaning of “railway 

building.” 

377. Attorney-General v. Eastern Counties R, Co., 10 M. & W. 263. — Arch over 

street for station. 

378. Abraham v. G. N. R Co., 16 Q. B. 686. — Obstruction of navigable river. 

380. Lancaster and Carlisle R Go. v. Maryport and Carlisle R. Co., 4 Railw. Cas. 

604.— .Inconsistent powers of two companies. 

381. TV ebb v. Manchester and Leeds R. Co., 4 M. & Cr. 116— Reference~to" 

engineer.. 

881. Brecon Markets Co. v. Meath and Brecon R Co., L. R., 8 C. P. 167. Drift 

toll. 

Sect, 8 .— Biiidges. 

382. London and Birmingham R Co. v. Ground Junction Canal Co., 1 Railw. Cas. 

224. —Tcmpoiary bridge. 

883. Priestly v. Man chaster and Leeds R Co., 2 Railw. Cas. 134. Temporary 

biidge. 3 

383. R v. Rigby, 14 Q. B. 687. — Width of bridgo over road. 

385. R v. Birmingham and Gloucester R Co., 2 Q. B. 47.— Width of approaches to 

bridge. 

385. AUomey-Gencml v. London and Southampton R. Go,, 1 Railw. Cas. 283. 

Ascent to bridge. 

386. R. v. Eastern, Counties R. Co., 2 Q. B. 569.— Local Paving Act. 

387. R. v. Sharpe, 3 Railw. Cas. 33.— Skew bridge. 

887. Wood y. North Stafford R. Co., 1 Mac. & 6. 278.— Strengthening bridge. 

889. Attorney-General v. Eastern Oonmiies R. Co., 8 Railw. Cas. 837.— Temporary 
biidge. r 3 
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9. Gases relating to the Construction of the Railways and affJrSfif 
Deviations from the Parliamentary plans . 

Cranford v. Chester and Holyhead R. Co. (f).] — Upon a motion to dissolve an When land* 
injunction which, had been issued to prevent defendants from taking plaintiff’s ar^vfaho^ma^ 
lands for the purposes of a railway, it appeared that, on the plans and in the books 
of reference deposited bythe company, plaintiff’s land was marked No. 1 and No. 4, station, 
and the line of deviation passed through both lots, leaving part of each outside chtoUrandiidy- 
the line or limit of deviation ; and the company served plaintiff with notice, that Im&m. Co. 
they required the whole of lots 1 and 4, for the purposes of their acts. Plaintiff, 
conceiving that the company had no powers to take any land boyond the limits of 
deviation, declined giving the company possession of those parts beyond the line 
of deviation. The company thereupon proceeded to take possession thereof, 
under the compulsory powers of the act, and commenced making a station 
thereon. Plaintiff thereupon obtained an injunction, to restrain the company 
from taking or entering upon such parts of his lands as were not within the 
limits of deviation in the plan deposited. Shaduoell, V.-C., upon motion, dissolved 
the injunction. His Honor said : — The real question is, whether, attending to the 
language of the special act, and the paper representing the positiou of the line 
deposited with the clerk of the peace, the oompanyhave a right to take the whole 
of the lands without regard to the line of limits of deviation. The act takes notice 
of a former act, and that it is for the local advantage of the neighbourhood of 
Chester, that the company should be authorized to extend the line, and construct 
a new station there. Then the 4th section enaots, that wheroas plans and sections 
for the extension of the said railway, and of the proposed new station, &c., hare 
been deposited with the clerk of the peace, the company shall bo at liberty to take 
lands, &c. Now, I must take it for granted that the Legislature considered this 
special question, whether it might not happen that the line should be altered, so 
that the whole land specified in the plan might be required to build their station, 
on the lands marked out on the plans deposited. It appears tome that the Legis- 

Sect. 9. — Roads. 

889. Attorney-General v, A. efc 8. W. R. Co ., 8 Ds G. & S. 439. —Substituted road. 

891. Attorney-General v. Ely, i be. R. Go., L. R., 4 Ch. 194.— Diversion of road to 

level crossing. 

392. Attorney-General v. G. N. R. Co., 4 De G. & S. 75.— Obstruction of road. 

394— Aldred v. North, Midland R. Co., 1 Railw. Cas. 404.— Assent of turnpike 
trustees to bill 

396. Breynton v. L. di N. W. R. Co., 11 Jur. 28.— Bridge instead of level crossing. 

396. London md Brighton R. Co. v. Blake, 2 Railw. Cas. 322.— Obstruction of sub- 

stituted road by surveyor of highways. 

397. London and Brighton R. Co. v. Cooper, 2 Railw. Cas. 312.— Road to a wharf. 

Sect. 10.— Repaib op Works. 

898. R. v. Kent, 13 East, 220.— Ropair of bridge. 

398. Oliver v. N. & E. R Co., L. It., 9 Q. B. 409.— Lovol crossing. 

898. G. W. R. Co. v. Bishop, L. R., 7 Q. B, 650.— Leaky bridge. 

Sect. 11.— Nxoliobnce in Constbuotion op Works. 

898. Reedie v. L. & N. W. R. Co., 4 Exch. 244.— Company not liable. 

401. Knight v. Fox, 5 Exch. 721.— Sub-contractor liable. 

402. Kearney v. L. B ds 8. O. R. Co., L. R., 6 Q. B. 769. —Fall of brick from 

bridge. 

408. Daniel v. Metropolitan R Co., L. R., 6 H. L. 46.— Independent contractors. 

404. Groie v. Chester ami Solyhead R. Co., 2 Exch, 251. — Rail of bridge. 


(<) 11 Jur. 917. 
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9 . Cases as to the 
Line of Railway. 


When lands may 
lie taken to con- 
struct a station 
beyond 1 Ue lines 
of deviation. 

Gather v. Mid- 
land R. Co. 


Construction 
of station. 


lature thought that right, and they say in this sentence — “ It Bhall be lawful for 
the company, subject to the powers of deviation in the said Railways Clauses 
Consolidation Act, to make and amend tho said extension, and tho said Btation, 
and tho works connected therewith, in the lines and upon the lands delineated 
upon the said plans, and described in the said books of referenco, and to enter 
upon, and take and use such of the said lands os shall be necessary for the 
purpose.” This is most singular language, because it speaks originally of the 
tilings separately, and by distinct language ; but here a notion of combination 
seemed to have prevailed in the mindB of those who framed the act. I think you 
must use your common sense, and see whether the difficulties have not arisen 
merely from the Legislature using consolidating language. Why, if they had 
said it shall be lawful for them to make and maintain the same station, then 
thero would not have been any doubt. I cannot but think, that inasmuch as tho 
plans show where the station should bo placed, it was the intention of the Legis- 
lature to empower the oompany to make it on tho whole of the land, without 
attention to the limits of deviation at all. Injunction dissolved. 

Gather v. Midland U. Qo. («).]— Motion to dissolve an injunction granted by 
Wigram, T.-C., to restrain defendants from proceeding to assess the amount of 
compensation to be paid for a piece of land, which waB used by the plaintiff as 
a rope-walk, on which there were several cottages. By the act the company were 
empowered to make a certain line of railway, including an extension of the main 
line to tho High Orchard Basin at Gloucester ; and it was for tho purpose of that 
extension, and the works connected with it, that tho land in quostion was required. 
The maps and plans deposited showod that two *inall portions only of the land, 
at the northern and southern extremities, wore wanted for tho extension line 
itself ; but tho whole was numbored, and the company insisted that tire rest was 
necessary for other purposes, and, amongst otliors, for the erection of a new 
Btation, or an addition to the old one, at the torminus of the original line ; and 
also for sidings on which tho waggons employed in the conveyance of goods from 
the torminus to the basin might wait until there was a sufficient number of them 
to form a train. 

Lord Cottenham, 0.— The question between these parties is very simple. The 
piece of land sought to be taken from the plaintiff by the company is described in 
the map, plan and book of referonco deposited with tho clerk of the peace ; and 
the act of the company, after describing tire line of railway, authorizes the com- 
pany to make ancl maintain the railway and works thereby authorized, in the 
line, and in tho manner after provided ; and, after reciting the deposit of the 
plan, section, and books of roforeuce, authorizes the company to make and main- 
tain the railway and works, in the line and upon the lands delineated upon the 
said plans, and described in the said book of reference, and to enter upon, take 
and use such of the said lands as shall be necessary for such purpose. 

Tho plaintiffs do not dispute the right of the defendants to take so much of 
this piece of land os may be required for forming the line of railway, but deny 
their right to take any part which exceeds what is wanted for that purpose, 
although required hy the company for tho purposes of the railway, in forming or 
enlarging a station, and in forming places for carriages to collect and wait till the 
trains are ready to start, no part of which, they contend, is authorized by the 
aot : and that is the whole question ; which must be decided by the words of the 
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act, with, the interpretation of such words either in the interpretation danse or 
by the provisions of the act, or of the Railways Clauses Consolidation Act. 

The authority is, to take and use so muoh of the land in question os shall be 
necessary for the purpose of making and maintaining the said railway and 
works. 

The Railway Clauses Consolidation Act, in the 3rd section, dedares that the 
expression “railway” shall mean the railway and works by the special act 
authorized to be constructed. [His lordship read the IGth and 46th sections of 
the same act.] 

There are no more distinct provisions in the special act, or in the Railways 
Clauses Consolidation Act, authorizing the formation of stations or other build- 
ings and conveniences, which are essential to the working of all railways ; and 
if these provisions do not indude suoh a power, Parliament has authorized the 
extension of the railway in a manner likely to produce a great increase of traffic, 
without any power to make those arrangements, which such additional traffic will 
render indispensable. It seems to me, however, suffidently dear that these pro- 
visions do include ample power for these purposes. The term { ‘ railway ” by iteelf 
includes all works authorized to be constructed ; and, for the purpose of con- 
structing the railway, the company are authorized to construct Buch stations and 
other works as they may think proper ; and assuming that the lands authorized 
to be compulsorily taken would be taken and used for all ordinary stations and 
works, the act provides that, for extraordinary purposes, suoh as additional 
stations and conveniences, this railway may purchase certain additional quantities 
of land. I consider that all land, authorized to be taken, as necessary, in tho 
terms of the act, for the purpose of making and maintaining the railway and 
works, is liable to be so takeh, whether nooessary for the actual line of the 
railway, or for stations or other conveniences necessary for the working of the 
railway j and the purposes for which the plaintiff’s land iB proposed to be applied 
clearly fall within that description. 

Such, indeed, appears to have been the construction assumed and adopted in 
several cases. If, in Eton College v. Great Western B., and Lord Pet/re v. Eastern 
Comities B. (®), the company could not have formed stations without special 
authority, what was the necessity of introducing special prohibitions, and why 
were the judgments of the Courts confined to suoh special prohibitions, when 
according to the plaintiff’s argument, the companies would, for want of special 
authority, have been incompetent to contract such stations '( The motion for 
the injunction must be refused with costs. , 

Gordon v. Cheltenham and Great Western Union B. Co. (y).]— A railway act 
enacted that it should not “ be lawful for the company to make or establish any 
public station, yards, wharfs, waiting, loading or unloading places, warehouses 
or other buildings and conveniences for the depositing, receiving, loading or 
keeping any passengers or cattle, or any goods, articles, matters or things upon 
the estate of G., or within fifty yards of the boundaries thereof.” G. filed a bill 
to restrain the company from using an engine-house and other buildings erected 
by them wit hin the prescribed limits : — Held, by the Master of the Rolls, that the 
word u public ” did not neoessarily override the whole sentence j and that, if it 
did everything connected with the railway must be considered as for the public 
use j an d the injunction was granted, but with liberty to apply for a rehearing, 
or to proseoute an appeal to the House of Lords. 

{y) S Beav, 229 ; 2 Roilw. Gas. 800, 


Meaning of the 
words “pnblic 
station or other 
buildings." 
Qonlonv. Clielten 
1mm imrl (1. IF. 
Union It Co. 


(x) Infra, 
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ft Cases as tu the 
line o/Itailm]/. 

Wlioro land was 

sold to a railway 
company upon 
condition that 
“tlio whole of 
the land should 
be appropriated 
to anil vised 
anlely for the 
purpose., of the 
railway and the 
lmil<Uuc»i con. 
neoied there- 
with : "—Held 
that it wag no 
breach of tne 
condition to 
erect a building 
•aw'd chiefly by 
tho passengers 
on the railway, 
with a room ap- 
propriated as a 
custom-house, to 
which persons 
nut travelling by 
the railway occa- 
sionally resorted. 

TTfirdca of Borer 
Harbwir v. Smith 
Eastern R. Co. 


Warden, dx. of Durer Harbour v. South Eastern It. (ir).]— Injunction to re- 
strain defendants from using a building aa a custi >iu- house, and for tlio accommo- 
dation of their passengers. It appeared that defendants’ net contained a clause 
“ that no orection or building should bo made without the consent of tho plain- 
tiffs, or their surveyor, on certain land conveyed by them to the company, 
exceeding tho respective heights therein spoeitiod 5 ” and by sect. 15, “ that the 
whole of tho land to bo sold by plaintiffs to tho company should be appropriated 
to and used solely for the purposes of tho railway and tho buildings connected 
therewith, except such part as might be required by ilu* Board of Ordnance, or 
might bo necessary to bo left open for the increased width of the streets to form 
the necessary approaches to the railway station ; provided always, that the said 
ground should not lie used or employed for building or erecting thereon any coke 
ovens, or for any other purposes (the necessary railway purposes only excepted), 
by which any nuisance might bo created or the other property of tho plaintiffs 
in any way damaged. Plaintiffs’ bill stated that tho company croctod the 
present building, and that one part of it was used as a custom-house for examin- 
ing tho luggage of passengers, collecting duties, granting certificates to aliens, 
&c. ; that the upper floors of tho building wore laid out and intended to be usod 
as bed-rooms in connection with an hotel erected by tho company, on ground 
held by them on lease, and which, if bo usod, would bo to tho injury of plaintiffs’ 
property, consisting of several hotels in Dover, and to prevent which injury tho 
stipulation in the above act had been inserted. 

Sir G. Trevor, Y.-C. — This question wholly depends on the 15th section of the 
act. Now what are tho purposes and objcctof that section I T think tho primary 
object is the laying out of the laud purchased by the company, and I think so for 
this reason : the words of the clause aro not tliat^lio whole of tho land or ground 
to bo sold to tlie company, and tho buildings thereon, shall be appropriated to 
and usod solely for tlm purposes of the railway, lmt that tho land or ground to 
bo sold shall ho appropriated solely to and for tho purposes of tlio railway and 
the buildings connected therewith. It is, therefore, the use of tlio land and 
ground at which tho clauso properly looks ; and, on tho second branch of the 
clause, I think the same view arises. It is “ except such part or portion thereof 
as may be required by the Board of Ordnance, &o.” still looking, not to tlio uso 
of the buildings to bo erected on tho land, but tu the mode in which the land is 
to be laid out or applied. The proviso seems to bear tho same construction. 
Looking at tins clause, with that view, I think that this question really depends 
upon the narrow words which are contained in tho clause, “ and the buildings 


connected therewith : ” and tho first question is, what is the principle to be 
applied to tho construction of this clause ? This is a purchase, in effect a deed 
of conveyance under a parliamentary power, to sell to a party as owner in fee : 
and, therefore, every sound construction requires that the restriction which is 
imposed upon tho owner in fee shall not bo onlargod or extended beyond its 
necessary limits. What is the meaning, thon, of tho words buildings connected 
therewith ? ” I quite agree with the construction that “ connected therewith ” 


moans connected with the railway ; and thero are tliroo meanings which may be 
attached to those words. Thoy may mean locally connected with the railway ; 
or connected with the railway in the sense in which other buildings are connected 
with other railways, or oonneoted with the railway as buildings applicable to that 
particular railway. I concur with the plaintiffs’ argument upon that point, that 
they do not mean locally connected with the railway. Do they mean buildings 


is) 21 L. J., Ch. 886. 
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connected with this railway, in the same sense as other buildings connected with 
other railways ? I do not think that that limited construction can be put on 
them. I think this must be read “ for the purposes of the said railway and the 
buildings connected with such particular railway.” It follows to be considered 
what is, within the language of this clause, properly a building connected with 
the particular railway. I really do not know what construction can be put upon, 
or what meaning can be attached to, the words “ buildings connected with the 
railway,” unless it be buildings which are usod in Borne portion, or in some Bense, 
for the purposes of the railway. How, then, does the case stand with reference 
to these buildings being or not boing used for the purposes of the railway 1 
Why the fact, bo far as it relates to the custom-house, is, that one of the rooms 
is exclusively appropriated for the use of the cuBtom-house. But by the Bide of 
that room there is another room, in whioh the passengers wait, whilst th eir 
luggage is being examined by the custom-house officers ; and on the other Bide 
there is another room, into which the luggage, after it has been examined, is ' 

passed from the centre room, and then the luggage is separated by the town 
porters, and it is handed over a rail to porters who carry it, either to the railway 
or to any other place. Now is that building, so usod, connected with the rail- 
way 1 It is a building which, to some extent at least, is used for the purposes 
of the railway. Can I then say that a building which is, to a certain extent, 
used for the purposes of the railway, is not to be considered as a building con- 
nected with the railway, because other purposes are added to the use of it, and 
because in that building are examined, not merely the luggage of passengers 
who pass along the railway, but the luggage of other persons who may not leave 
Dover, or who may go to hotels in the town t I do not think it is a fair and 
reasonable construction to hold" that because a building is used, and principally 
used, for the purpose of examining the luggage of passengers coming from abroad, 
and passing along the railway, it therefore foEows that it is not a building uBed 
for the purposes connected with the railway. I think, that being the primary 
purpose, I should not be justified in holding this use of the building to be such 
as the act of Parliament does not authorize . As to the bed-rooms, I think the Bame 
argument that applies to the one applies also to the other. I am not prepared to 
say that there may not, hereafter, be such a use of these bed-rooms as would 
induce this Court to interfere ; but as the case at present stands there is no 
evidence before me, that there is any intention to use them for any such pur- 
poses as would warrant me in holding that the budding is not, bonA fide, 
intoned to be used and considered as a building connected with the railway. 

Injunction refused. 

Attorney-General v. Eastern Counties R. Co. (a).} — By a local act, paving com- C ontra ction of 
missioned were empowered to remove obstructions from houses and buddings well over btreeta 
abutting near any streets which, in their judgments, should obstruct the droula- Sy 8 
tion of light or air, or be inconvenient to passengers. An act, establishing the station. 

N. & E. R. Co., empowerod them to construct arches over the radway or other * 
works, streets, &c. , and upon the radway, or any lands adj oining or near thereto, A Co. 

to erect stations. By another act the company were empowered to provide a 
station and depot near the London terminus of the radway ; and ad the 
“clauses, powers, provisions, directions, regulations," &c., contained in the 
former act should apply to the purchase of land and buddings for the railway, 
and also for the station, and nothing in that act should extend to prejudice, 


l a) 2 Radw. Cas. 823 j 10 M. & W. 283 ; 12 L. J., Ex, 106. 
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s. Camas to tht derogate from, &c., tlie privileges of any parish over which the said railroad 
Uneo/Bau^^ under local acts of Parliament.” 

The railway company having arched over a streot for the purpose of building a 
station, the Lord Chancellor directed a case to be sent to the Court of Exchequer. 
The following certificate was sont to the Court of Chancery Wo are of opinion, 
that the N. and E. R. Co. were entitled, if it was necessary or reasonably con- 
venient for the construction of a station and proper warehouses, to construct and 
make coverings or buildings, by arobes or otherwise, over the public street men- 
tioned in the case, in like mannor as they wore entitled to do for the construction 
of the railway itself ; and that, by their last act of Parliament, they wore ex- 
pressly authorized to construct Buch station and warehouses at or near High 
Street, Shoreditch.” 


A railway may 
be constructed 
along a navigable 
river according 
to deposited 
plans: and upon 
on action for the 
obstruction, 
brought by per- 
sons accustomed 
to navigate the 
river, it la not 
Incumbent on 
the company to 
show, that they 
have purchased 
tlio portion of 
the bod oftbo 
river, used for 
the railway, from 
the owner. 

Abrrihamv. Great 
Northerns. Go. 


Abraham v. Great Northern J2. Co. (&).] — Action on the case by ownors of 
vessels navigating the Ouse. The declaration charged defendants with filling 
up and obstructing part of the bed of that river, penning back water, and pre- 
venting it flowing in its accustomed channel, and preventing plaintiffs from 
navigating that part of the river. Defendants pleaded that they had done tho 
things complained of under the special and consolidated acts for making their 
railway ; that plans and books of reference were deposited with tho clerk of tho 
peace ; that the part of the bed of the river which was obstructed was among 
the lands delineated in the plana, and described in the bookfl of roforcnco, and 
that the works done were necessary for tho purpose of making tho railway. 
Upon the trial, before Patteaon, J., it was contended, that under this plea 
defendants were bound, not only to show that the part of tho river obstructed 
was in tho plans and books of reference, and was used for the necessary con- 
struction of tho railway ; but also that all notices required by the actB for the 
purchase of such part of the liver, from the owners of the bed of it, had been 
givon, and all other things done, which were requisite to vest that part of the 


bed of the river in the company. The judge told the jury that the allegations 
in the plea did not make such proof nocessary, and they found a verdict for de- 
fendants. A rule for a new trial was afterwards obtained ; also for judgment 
non obstanto veredicto, on the ground that if the judge was right in his con- 
struction of the plea, the plea was bad for the want of averments, that those 
various acts had beon done, which, it has been insisted, ought to have bean 
proved; and further upon the ground, that none of the acts of Parliament 
authorized the company to construct their railway upon the bed of the navigable 
part of the river. 


Puttescn, J.— We are of opinion that the learned judge was right in the con- 
struction which ho put upon the plea : and therefore that there is no ground for 
granting a new trial. With respect to judgment non obstante veredicto, we are 
of opinion that, as against the plaintiffs, who have no interest in the soil of the 
bed of the river, but havo only the right of passage on tho navigable highway, 
common to all the Queen’s subjects, it was not necessary for the defendants to 
aver and prove, that they had taken tho proper steps to vest in them the owner- 
ship of the bed of the river. If they wero entitled by tho acts of Parliament to 
convert a portion of the navigable river into a railway, and so to obstruct and 
do away with a portion of the navigable ohannel, it cannot be material to the 
public at large, or to those persons who were in the habit of navigating that 
portion, whether the ownership of the bed of the river in that portion has been 


(i) 16 Q. B. 686 ; 20 L. J., Q. B. 822, 
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effectually transferred, or whether any one entitled to compensation in respect 
of Buoh ownership has or has not been satisfied. 

The remaining question is, whether the defendants were authorized by any act 
of Parliament to construct their milway upon the bed of the navigable part of 
the river. The act on which the defendants relied iB 8 & 9 Viet. o. 20, a. 1G 
[this section was read, see ante, p. 352]. The company have here constructed 
an embankment and road in and upon the river, described in the plan and men- 
tioned in the books of reference. The word “rivers ” is here used without any 
qualification, and would seem therefore to include navigable rivers, as well as 
rivers not navigable, especially as the word “roads," here also used, plainly 
includes highways, along which the public have fully as extensive a right of 
passage as thoy have along navigable rivers. Other provisions are introduced 
into the act, as to the mode of using roads, but none ob to the mode of using 
navigable rivers. Whether such provisions wero intentionally omitted, and, if 
so, for what reason we cannot tell ; but we cannot see that such omission 
justifies ns in qualifying the meaning of the word “ river ” in this clause, or in 
effect adding the words “not navigable,” which are not to be found in the 
clause itself. The plans and books of reference would be before the Legislature, 
when the special act for constructing this railway was passed ; and although it 
may be true, as was suggested, that no particular individual felt so much 
interest in opposing the act, by reason of the insertion of a portion of this 
navigable river in such plans and books, as to moke it a subject of controversy 
during the progross of the act, yet we are not warranted in supposing that the 
Legislature overlooked such insertion, or in limiting the operation of the plain 
words which the Legislature has employed. The subsequent part of the clause 
in question was relied on by tfie plaintiffs, which provides that the company 
may “ alter the course of any rivers not navigable within such lands, for the 
purpose of constructing and maintaining tunnels, bridges, passages or other 
works over or under the same, and divert or alter, as well temporarily as per- 
manently, the course of any such rivers, in order the more conveniently to carry 
the same over or under or by the side of the railway, as they may think proper 
and it was urged that the Legislature manifestly intended to confine the power 
of diverting and altering the course of rivers to those which are not navigable, 
which would be entirely frustrated if the word “ rivers,” in the prior part of the 
clause, were held to include navigable rivers, since tho language used in that 
prior part is so comprehensive as to include the power of diverting and altering 
the course of the rivers there mentioned. But we think that* this reasoning is 
not sound. The prior part of the clause gives only the power of constructing 
works in and upon rivers, within the lands described in the plans and books of 
roference ; yet we think not so as to divert or alter the entire course of such 
rivers, or to obstruct the whole navigation of them if navigable ; for we cannot 
BuppoBe that the Legislature would permit such lands to be included in the plans 
and books of reference, as would enable the company so to divert or alter the 
entire course of navigable rivers, or to obstruct the entire navigation of them. 
But the latter part of the clause, whioh does apply to such entire diversion and 
alteration of the course of rivers, is expressly confined to those which are not 
navigable. The one contemplates the appropriation of a part of the river to 
the uses of the railway, leaving the residue of it in its usual course, and the 
navigation of that residue unimpeded where it is a navigable river. The other 
contemplates the entire destruction of the old course. The erecting anything 
in a na vigable river, or upon a highway, which, would be a nuisance if not 
authorized by act of Parliament, cannot by any reasonable construction of 
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ft Cam astern language, be considered os a diverting or altering the course of such river or 
Ltm t/Aotfwgy. ^^ way. No doubt such an erection in a navigable river, by preventing the 
water from flowing at all, along the site of the erection, would prevent the water 
of the river from flowing in its acoustomed channel and courso in so ample a 
manner as it othorwise would have done, which is the language used in this 
declaration ; but that is a very different tiling from diverting or altering tho 
course of the river, within the meaning of the statute 8 & 9 Viet. c. 20. For 
these reasons we are of opinion that the ploa is sufficient. Rule discharged. 


Construction of 
a statute which 
gave Inooiuis- 
tent powers to 
two railway 
companies. 

Lancaitertmi 
Cm tide JL Co. v. 
Marypart and 
Carlisle £. Co. 


Lancaster and Carlisle R. Co. v. MarypoH and Carlisle i2. Co. (r).]— Defendants 
obtained an act for making certain branch railways, and it was provided that 
nothing therein contained should extend to prejudice, dimmish, altor or take 
away any of the rights, privileges, powers or authorities vosted in plaintiffs 
under their act, but all rights, privileges and franchises of the company, and all 
the powers, authorities and provisions in the Boid last-mentioned act contained, 
were saved and reserved to them as if defendants’ act had not been passed ,* so 
always, nevertheless, that such rights, &o. be not oxercised in such a manner as 
to prevent defendants from compulsorily taking land of sufficient breadth to 
admit of the formation of the extensions thereinbefore authorized, such exten- 
sions, however, not to exoeed respectively twenty-two feet in breadth, with 
sufficient breadth for the necessary slopes. 

Plaintiffs were empowered by their act to take certain lands compulsorily, and 
also to tako certain other lands with consent. Defendants had power to take 
compulsorily certain lands scheduled in their act, amongst which were certain 
pieces of land which plaintiffs had purchased,* with consent of the owners, 
subsequently to the date of defendants’ act. 

Defendants gave notice of their intention to take compulsorily a greater 
quantity of the land purchased by plaintiffs than was required for the line of their 
railway for stations, &c,, whereupon plaintiffs applied for an injunction to 
restrain defendants from taking more of their land than was necessary for their 
line of railway. 

ShadweU, V.-C., granted the injunction, on the ground that plaintiffs, having 
occupied the ground before defendants, were entitled to hold so much of it as 
was not actually wanted for the formation of defendants’ railway : and said, 
“The rule appliod to tho construction of wills is, that the last part controlTtHe " 
first, and so I mqst treat it with inspect to this act of Parliament. In the first 
instance, the first section gave veiy general powers, for it declared that, for the 
purposes of the company, they should have all tho powors givon by their former 
act, 1 save and except such of them as aro by this act repealed, altered or othor- 
wise provided for ; ’ so that in the very first section in which they give the 
general power, thoy put a very genoral restriction by the words that I have last 
used. The next section applies to the extension, and nothing turns on the con- 
struction of that section, because the consent was actually given with respect to 
tho plaintiffs taking the lands.” 

The 6th section says, “that the company, in making the said extensions and 
branch railways, shall not have power to deviate to the westward from the line 
delineated on the plan, or to go through any land which cither of these companies 
have contracted to purchase, or have power under their respective acts of Par- 
liament to purchase." Now there is nothing said about a compulsory power, the 


(c) 4 Railw. Cos. 504, 
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■words are only “ power to purchase ; ” and if the defendants, exercising as they 
thought fit sufficient astuteness, have not taTran care to contract to purchase, or 
to purchase these lands, but have left them open to be contracted for, or to be 
purchased by the plaintiffs, they have, if I may use an expression peculiar to a 
certain game, left a blot which the other side took care, when they had the 
throw, to pick up, and the consequence was that these words of exception have 
given, unexpectedly I dare say to the defendants, an advantage to the plaintiff 
which the defendants did not foresee. 


Webb v. Manchester and Leeds B. Co. (d).] — The Manchester and Leeds !R. Act construction of 
(sect. 94) empowers the company to enter into and upon lands according to the p^nto ttke ” 
provisions and restrictions of the act, and, in or upon such lands, or in or upon 
lands adjoining thereto, to bore, dig, cut, embank, and remove and use, any earth, railway, 
stone, gravel or sand, or any materials or things which maybe dug or obtained 
therein, or otherwise in the execution of the powers of the act, and which may mVbYm Man , 
be proper or necessary for making, maintaining, repairing or using the railway 
and other works by the act authorized, or which may obstruct the making, main- 
taining or using the same ; and it empowers the company, according to the 
provisions and restrictions of the act, to make inclined planes, tunnels, embank- 
ments, bridges, &c. Sect. 96 enacts, that the lands to be taken for the line of 
the railway shall not exceed twenty-two yards in breadth, except where a 
greater width may be required for either embankments or cuttingB. 

Semite, that the company have not tinder these olauses power, by compulsory 
process, to purchase land for the purpose of making an embankment upon other 
and lower land on a different {Art of the line. 

A point involving questions of practical science being in dispute, and the 
affidavits being conflicting, the evidence was, at the suggestion of the Court, and 
with the consent of both parties, referred to an engineer for his report on the 
question in dispute, and the conclusion of the engineer with respect to the facts 
was adopted by, and made the ground of the order of, the Court (e). 

A railway company will not be prevented by injunction from taking lands for 
purposes warranted by their act, on tho ground that, previously to the com- 
mencement of the action, and before the necessity of taking it for such pur- 
poses was made known to the plaintiff, the company had endeavoured to take 
tke'same lands for other purposes not so warranted. 

Ambiguous words in acts of Parliament, authorizing a public oompany to take 
land by a compulsory prooesa, are to be construed against the company and in 
favour of private property. 


Brecon Markets Company v. Neath and Brecon B. Co. (/),] — “ The Brecon Railway com- 
Markets Act, 1802,” vested in the plaintiffs certain tolls which, under the name ewt toiia. 1 ' 

of “ drift tolls,” had been immemorially reooivod by the corporation of Brecon Brecon MnrUtb 
for cattle, goods and carriages passing to, through or from the borough. A rail- ^ 00 ) 10 !%^ 
way company, under a special act passed also in 1863, acquired land not being a 
highway, on which they constructed a railway and station within the borough of 


(d) 4 M. & Cr. 116 ; 1 Railw. Gas. 676. Appeal may call in the aid of assessors 

See Mrviser v. Northern and Eastern specially qualified. 

Counties E. Co., 2 R. 0. 380. (/) L. R., 8 0. P. 167 ; 42 L. J., V. P. 

(e) By “The Judicature Act, 1878," 68; affirming decision below, L. R., 7 

s. 66, the High Court aud the Court of C. P. 656. 
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10. Gases as in 
Bridges. 


Construction of 
& Bpeclnl act as 
to tha riglit to 
erect a tempo- 
rary bildgo 
across a canal 

Xondon. and 
Birmingham 
Jl. Co. v. firand 
Junction Canal 
Co. 


Brecon, whence passengers, goods and cattle were convoyed by otlior linos of 
railway to other places beyond the limits of the borough. Tho rights of tho 
corporation, the plaintiffs, were expressly roserved by the Railway Act, but 
there was no provision either in that or in the Markets Act expressly enabling 
the plaintiffs to levy tolls on the railway. 

It was held by the Exchequer Chamber that the plaintiffs were not entitled to 
toll in respect of cattle, goods or carriages passing along the railway. Tho Court 
was unanimo us, Blackburn, J., observing, that though it was quite truo that in 
the case of a toll or any other prescriptive right which had in fact existed a long 
time, if any reasonable mode could be suggested by which it might have had a 
legal origin, it must be presumed that it had such origin ; and though it was 
also quite true that in the case of a harbour toll the right to the toll might 
exteud throughout a manor, or, in the case of a market toll, throughout a 
town, still he did not think that there was any case “ which shows that, where 
there is a right to a toll traverse within any district, there con be a legal origin 
for a claim to take such toll in respect of a way used by a person over his own 
private land.” There being no evidence that the corporation ever were accus- 
tomed to any such toll os was now claimed, it was not necessary to decide the 


10 . Cases relating to the Construction of Bridges. 

n 

London and Birmingham JR. Co. y. Grand Junction Canal Co. (</).] — A com- 
pany wero empowered by an act to do all works necossaiy and convenient for 
constructing a railway, and, among others, to cross canals and make embank- 
ments in the lino ; and, in particular to cross a canal of which defendants were 
proprietors, and to make an embankmont over a valley near the same place. 
Subsequent clauses in the act restricted the company from doing anything which 
should obstruct the navigation of the canal ; and specified the height and dimen- 
sions of any bridge to be made and maintained for carrying the railway over the 
canal. The company, for tho purpose of transporting earth from the higher 
lands on tho south to tho lower lands on tho north side of the canal^Jor con- 
structing an embankment, erected a temporary bridge over the canal, supported 
partly on piles drivon into tho bed of tho canal. Defendants pulled down such 
bridge, ancl thereby destroyed tbe passago of communication for tho caxriago of 
the earth. It was decidod by Sir 0. C. Pep i/s, M. R., on a motion for an injunc- 
tion to restrain defendants from destroying such bridgo, that the clause em- 
powering the railway company to cross canals in the progress of their works was 
not restricted by tho subsequent clauses, which applied to permanent bridgos ; 
and liis Honor restrained defendants from obstructing the making or use of 
such passage of communication. 

Semite. — Although a railway company are not to act capriciously in regard to 
carrying out the powors of on act of Parliament, the act constitutes them the 
judges of the most convenient mode of conducting their works. 

(?) 1 Railw. Cos. 224. See also Attorney-General v. Eastern Counties JR, Co.. 
post, p. 380. 1 
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Priestly?. Manchester and Leeds R Go. The Manchester and Leeds R. Ha railway eom- 
Act, sect. 34, reciting that the railway was to be carried across the Aire and rfeeltooreeta" 
Colder Navigation at three specified places, required the company to erect 
bridges, and prescribed the dimensions of such bridges. Sect. 38 provided that 
the company should, during the progress of constructing such bridges, leave an bndge for other 
open, uninterrupted navigable waterway, of a specified height and extent. ridediwaSS- 
Seots. 42 and 44 provided that the railway company should not make any bridge thMebycatwBd 
over the navigation, and, generally, should not interfere therewith, otherwise navJ s a - 
than as provided for by the act. Sect. 94 empowered the company, subjoct to j ’r ings * Man- 
the restrictions imposed by the act, to make and maintain the railway, and to and Leeds 
construct in, under, upon, across, or over any hills, valleys, roads, rivers, canals, 
brooks or streams, or other waters, such embankments, bridges, aqueducts and 
conduits, either temporary or permanent, and to erect and construct such build- 
ings, engines, machinery, apparatus, and other works and conveniences, as the 
company should think proper. 

By an agreement made between the companies, and afterwards embodied in 
an act, the line of railway was changed, by which the navigation was crossed 
only once by the railway, and only one bridge required. The railway company 
had introduced into the agreement a clause enabling them to erect temporary 
bridges across the navigation, but which was struck out by the navigation com- 
pany. The railway company, having commenced the building of the permanent 
bridge, erected a temporary bridge adjoining to the permanent bridge, which 
was used partly for building that bridge and partly for conveying materials 
across the river. An injunction was granted ex parte, restraining the erection 
of a temporary bridge across the navigation, or of anything impeding the navi- 
gation in a manner not autherized by the act. Upon motion to dissolve the 
injunction, it was derided that, subject to the restrictions of the act, the 94th 
section ought to be literally carried into effect j that the railway company had 
the power of erecting such a temporary bridgo, the power being exorcised 
reasonably and bond, fide ; that, in construing such power with a view to its 
reasonable and bonk fide exercise, regard must be had to the peculiar purpose 
for which the permanent bridge was designed ; that the temporary bridge, 
being of the dimensions specified in the 34th section, and a navigable waterway 
being left, as required by the 38th section, the same was lawfully erected under 
the 94th section, for the bond fide purpose of building the permanent bridge ; 

“That the temporary bridgo, being erected and used for a lawful purpose, might 
also be used for other purposes, for which alone it could not hp,vo been erected ; 
and that, subject to the restrictions of the act, the company, aoting bond fide, were 
constituted the judges of the mode of executing their works. Injunction dissolved. 

R. v. Rigby (i).]— Indiotmont against contractors employed by a railway com- 
pany, for obstructing a turnpike road, by building on it tho piers of a railway 
bridge, and narrowing it thereby. All tho counts in the indictment charged the 
nuisance to be to the carriage road, but nothing was Baid about the foot road. 

For forty years before the building of the bridge, the average width of the car- 
riage road, for fifty yards on each side of the spot where the bridge was erected, 
was twenty-eight feet, and the footpath on one side was eight feet three inches, 
and on the other, seven feet three inches. The piers of the bridge stood on the 
footpath on each side ; they were each four feet wide, and were built parallel to 
the line of the carriage road, not directly opposite to each other, as the bridgo 

IK) 2 Railw. Gas. 134 ; 4 Y. k 0. 72. 

(i) 14 Q. B. 687 ; 19 L. J., Q. B. 153 ; 18 Jur. 329. 
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llailway Clauses 
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E. v. Rigby. 
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■was a skew bridge. Tho effect was, that the carnage road romained as it was 
before, twenty-eight feet wide, but the footpaths were each narrowed ; and the 
carriage road and footpaths together, which formerly were forty-throe feot six 
inches, were only thirty-six feet. These wore the dimensions stated in the case ; 
but if the piers occupy eight feet, it would follow that the total width was only 
thirty-five feet six inches. Whether the difference of six inches could be accounted 
for by the circumstance of the piers not being directly opposite to each other, did 
not appear. These facts were stated on a special case, and after taking time to 
consider, Patteson, J., said : The prosecutors relied much on the 19th section of 
the special local act (9 & 10 Yict. o. ccxxxiv), which provides, “ that in every 
case in which the railway shall aross the road otherwise than at right angles, the 
bridges shall be made with skew arches, so as not in any manner to altor the 
direction of, or interfere with, the line of the said roads, or the footpaths to the 
same.” The object of this section is plain, namely, to prevent the railway com- 
pany from turning or bending the road, so as to carry it at right angles under any 
bridge over which the railway passes, and again turning or bending it back on the 
other side of the bridge to its former direction and line ; but the section does not 
touch or affect any question as to the width of the bridge or the narrowing of tho 
road. The railway company have complied with the section, by erecting a skew 
bridge. Tho question in this case depends upon the construction of ‘ ‘ The Railways 
Clauses Consolidation Act, 1846.” Now, by that act it is provided, that there Bhall 
be a dear space of thirty-five feet, if the arch be over a turnpike road, provided 
that where the average available width for the passage of carriages is less than 
the width thereinbefore prescribed, tho width of the bridges need not bo greater 
than such average available width, but so as not to be loss in the case of a turn- 
pike road than twenty feet. It is further provided, that if tho average available 
width of the road bo afterwards increased, the railway company shall increase the 
width of thoir bridge, if required, to an extent not exceeding the width of the 
rood so widened, “ or tho maximum width herein, or in the special act prescribed, 
for a bridge in the like case or under the railway.” Much discussion took place 
on the argument as to the word “maximum,” but the meaning of the Legislature 
is very plain. "Where the average available width for the passage of caraagos on 
any road exceeds thirty feet, it may be narrowed to thirty-five feet under the 
aroli, for the arch is only required to be of that width ; whore it is less, the arch 
may be of the same width as the road, so as it be not less than twenty feet : and 
if tho road bo afterwards widonod, tlio arch must be proportionably wideneefup 
to, but not beyopd, thirty-five feet. In the present case, the average available 
width of tho road for the passage of carriages is the same as it was before the 
erection of tho bridge, and tho aroh is of the same width, and exceeds twenty 
foet, and the road has not beeu widened, so as to call on the railway company to 
widen tho arch. Thorefore the provisions of the Railways Clauses Consolidation 
Act appeal' to have been complied with. No mention is made in that act of foot- 
ways, as distinguished from the road for the passage of carriages. If they are to 
be takon as part of the turnpike road, then the road has beon narrowed from 
forty-three feet six inches to thirty-six feet, and the arch of the bridge is only 
twenty-eight foet, instead of thirty-five. We think, however, that the footpaths 
cannot bo takon as part of the turnpike road, over which the arch of the bridge 
was to be thrown, within the moaning of theso acts of Parliament. There is no 
pretence for saying that they can be taken into account in ascertaining the 
average available width of the road for the passage of carriages ; and as tha t 
width has been preserved as it was before, in strict conformity with the acts of 
Parliament, it is not true to assert, as every one of the counts in this indict- 
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ment, does, that persons cannot pass with their carnages as they used to do. [The 
obstruction is to foot passengers only, which is not forbidden by the acts, neither 
is it charged as the nuisance complained of by this indictment. The cases cited 
in argument are wholly inapplicable to this indiotment. Judgment for the 
defendants, 

JR. r. Birmingham and Gloucester JR. Go. (A).] — A railway oompany were em- 
powered, subjeot to the provisions and restrictions of the act, to make upon, across, 
under or over the railway suoh roads as they should think proper. By sect. 41, 
when any part of anyroad should be cut through, raised, sunk, taken, or so much 
injured as to be impassable, the company, before any suoh road should be so cut 
through, &c., were to cause another road to be made instead, as convenient or as 
near thereto as might be ; and when the road cut through, &c. } should be a turn- 
pike, the substituted road, if temporary, was to be made and the principal road 
restored within six months. By sect. 47, where any bridge should be erected for 
oarrying any turnpike road, public highway or occupation road over the railway, 
the road over such bridge was not to be less than fifteen feet. A mandamus, re- 
citing that the company had (after the compulsory powers given for taking land 
had expired) cut through a turnpike road forty feet wide, and had made abridge 
thereon for carrying it over the railway, the bridge and approaches (which were 
about 150 yards in length on each side of the bridge) being about thirty feet wide 
only, commanded the company to restore the turnpike road according to the act : 
field by the Court of Queen’s Bench, that the company were bound to make the 
approaches as wide as the turnpike road had been. And held no sufficient return, 
that the approaches, though of a less width, were as convenient to the public as 
they could be made in execution of the powers of the act, and as convenient to 
the public as the original road had been j or that the company could not now 
widen the approaches without taking and purchasing more land j that their com- 
pulsory powers of purchasing under the act had expired before they were called 
upon to widen ; and that they had not then, nor have since had, the power to take 
or purchase land for such purpose (f). In the judgment the following remarks 
were made on Attorney-General v. London and Southampton B. Go. (9 Sim. 78). 

( 1 In that case, it is true that his fionor does intimate incidontally such on opinion 
as has been attributed to him ; the question before him then being, whether lie 
should .declare by his order a certain archwork of the said company to bo a 
nuisance, and prohibit them from further prosecuting their works, because thoy 
were about to abridge the width of a publio highway. The point, however, which 
now comes before us seems to have been very slightly touched in the argument, 
and was wholly unnecessary for the deoision of the Vice-Chancellor, which was, 
that, provided the said arch be * not less * than the width prescribed by the act of 
Parliament, he did not feel himself justified in making the order desired. The 
Vioe-Ohancellor also gives as a further reason, that many other methods were 
open to raiso the question (alluding specially to an indictment for a nuisance) 
without his interference. We cannot, therefore, consider this to have hoen the 
deliberate judgment of the Vice-Chancellor upon this subject.” 

Attorney-General v. London and Southampton B. Co. (m).]— The act directed, 
that where any bridge shall be orected for the purpose of carrying any tumpiko 
road over or across the railway, the ascent to such bridge shall not be more than 
one foot in thirty feet, except where the “ present inclination ” of suoh turnpike 

(ifc) 2 Q. B. 47 ; 2 Eailw. Cas. 694. Q. B. 864 j 20 L. J., Q.B. 899, on this point. 

(?) See B. v. North Western B. Go., 16 (m) 1 Eailw. Cas. 288. 
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10 . 0 ms as to r0 ad ftlm.11 be steeper, in which. case the inclination of such road shall not be 
— — — — steeper than the present inclination of such road. 

Skadv'dl, Y.-O., decided, that the expression ‘ { present inclination ” is to be re- 
ferred to the inclinat ion of at road at tho tirao when taken by the company ; that 
tho exception applies as well to a bridge built on a now or diverted road made 
by the company, as to a bridge built on the site of a previously existing turnpike 
road ; that the relative steepness of a new or diverted road and of an old road, is 
to be determined, not by thoir comparative acclivity, measuring the whole length 
of each from the commencement to tho end of the deviation, but by a comparison 
of the rate of ascent on the new road, from the place of diversion below the 
bridge to the crown of the arch of such bridge, with the rate of asoent on tho old 
rood from the same place to the point on the old rood at which, if the two roads 
had been parallel, the same distance would be attained. 


When a street 
may be lowered 
to obtain tho ne- 
roaeary height 
unde r a bridge, 
notwithstanding 
the provisions of 
a local paving 
act. 

R. v. Eastern, 
Counties Ji. Co. 


E. v. Eastern Counties E, Co, (n).]— A company were empowered to raise or 
lower any Toads, in order the more conveniently to carry the same over or under 
or by the side of the railway. By sect. 100, where any bridge should be erected 
by the company over any public carriage road, not being a turnpike roail, tho 
centre of the arch must bo of a height from the surface of the rood of not leBB 
than sixteen feet. By sect. 120, nothing is to derogate from any of the rights or 
privileges of any parish over which the railway shall pass, acting under any local 
act. A local paving act enaoted, “ That no person shall alter the form of any 
pavements which shall be now made by virtue of this act without the consent of 
the commissioners, or in anywise encroach thereon, or put up any posts,” &c. 
A mandamus having issued, a return was mado, and the question was, whether 
the railway company wore authorized to lower ttfo pavement of a streot for the 
purpoao of giving sufficient headway to a bridgo. 

Coleridge, J. — Tho commissioners do not dispute the right to carry the railway 
on the arch, but they deny the right to alter the pavement. If the question stood 
on the two clauses alone, there could be no doubt. The 0th in express terms con- 
templates the lowering of the roads ; and tho 100th, when it limits the steepness 
of descent under an arch, clearly looks to an alteration of level to be produced by 
the railway works. But it is said that the powers of the 9th section are expressly 
given, subject to the provisions and restrictions of the act, and that one of the 
provisions included is to be found in the 120th section, which provides tha t 
“ nothing in the act shall extend to prejudice any of the rights or privileges of any 
parish over which the railway shall pass, acting under any local act.” The-pari&h 
is said to be within theso words, because the paving, &c., are by a local act placed 
undor the control of commissioners, in whom the pavements are vested. The same 
statute enacts, Cf that no person shall alter the form of any pavomont which shall 
bo mado by virtue of this act, without consont, or in anj^vise encroach thereon.” 
If this had been the whole section, it would have boen very questionable whethor 
it could have boon construed so as to restrain the company from oxorcising powers 
plainly given under an act so long posterior in point of time, and which in many 
instances are so essential to tho carrying out the purposes of th ei r act. It would 
also be very questionable whether a local act, such as tho one in question, comes 
within tho meaning of the 120th section of the railway act. But the point is 
cloar when the wholo section is looked at. After the words alroady cited, these 
immediately follow : “ or put up any step, or erect any bulks, or place out any 
show-glasses, or make any dungholes or sawpit, or other matters, so as to be aa 


(») 2 Q. B. 6(39 ; 8 Railw, Cas, 22, 
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encroachment, upon pain of forfeiting 51.” It is dear that this section was 
inserted merely as a police regulation, to prevent what are commonly called 
street nuisances and encroachments ; and the words " form of the pavement ” are 
well suited for such a purpose. To lower the street and relay the pavemont in 
the same form and of the same dimensions, but on a different level, is scarcely to 
alter the form of the pavement. Their counsel also relied on a section in the 
same aot, which vests the property of the pavements in the commissioners; but 
this appears to us immaterial. Judgment for defendants. 

12. v. Sharps (o).J — A company were empowered “ to divert or alter any roads, 
in order the more conveniently to carry the same over or under the railway. ” The 
company, incanying-aroad under the railway, had erected a skew bridge, which 
diverted the road to an angle of 45°, instead of 34°, which was the angle made at 
that partioular point by the old line of road. At the trial of an indictment against 
the company’s engineer, Aldersotb , B. (having consulted Parks, B. (p), dirocted 
the jury, that, as the only way for the company to resist the charge was, to show 
that the bridge complained of had been built in conformity with the act of Parlia- 
ment, the question in substance was, what was the most proper way to construct it. 
The word “ conveniently ” meant more conveniently upon the whole for carrying 
into effect the purposes of the act j and, if the work was done in a mode in which 
an experienced engineer would oonstruct it, having reasonable regard to the 
interests both of the company and the publioin the construction of it, it was to be 
looked upon as being in conformity with the intention of the act ; that it was, 
therefore, for the jury to say, whether there was any practical inconvenience 
arising to the public, by the road being diverted more obliquely than before. If 
the public would sustain such inconvenience, then, as it was cloar that the bridge 
could be bo made, and no convenience was added to the public by its not boing 
so made, the verdict should be for the Crown ; but, if they thought that no mate- 
rial practical inconvenience was sustained by the public, in having the present 
bridge instead of the other of 34°, as it would be across the original road, and that 
an experienced engineer would have so constructed it, having regard to the 
interests both of the public and the company, they had a right to make such a 
diversion in building the bridge. The jury found a verdict for defendant ; and 
the Queen’s Bench refused a new trial. 

Wood v. North Stafford 22. Go. (g).]— Motion to discharge an injunction. Plain- 
tiffs were owners in fee of large cotton mills and a brewery^ and premises, in 
Macclesfield, immediately adjoining Sutton Bridge, and close to the turnpike road 
from Langley across Sutton Bridge to Macclesfield. When defendants’ bill was 
bofore Parliament, plaintiffs opposed it in committee, and an agreement was 
afterwards entered into and the opposition withdrawn. By the agreement, the 
compensation to be paid to plaintiffs, and other matters, were to be settled by 
arbitration. Amongst other things, the arbitrators woro to bo at liborty to take 
into consideration loss of trade and interruption to business, and to award a sum 


(o) 3 Ilnilw. Cas. 33. 

(p) Parke, B., said that, in a cose which 
had been tried before him as to the power 
which a company had to make a railway 
over a public highway, lie laid it down 
that, “ if possible, the work must be con- 
structed without any inconvenience to the 
public ; but if it could not bo done with- 
out some such inconvenience, it must be 


done with the least possible, according to 
the provisions mentioned in the act. ” This 
was II. v. London and Southampton B. Co., 
tried at the JEInutH Bummer Assizes, 1838, 
in which liis lordship held, that mere 
expensa was no reason for not making a 
road oror the cutting os convenient as 
before. 

(q) 1 Macn. & G. 278. 
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for now buil ding s j and to bo invested with all powers contained in the Lands 
Clauses Act, as if tho sale had taken place under the compulsory powers of the 
company’s acts. And by the sixth clause, * ‘ Tho arbitrators, in tixing such price, 
abfl.il at the same time decide upon suitable approaches to bo made by tho com- 
pany, to the whole of the premises of tho plaintiffs, including the brewery, by a 
good road on arches from or near Sutton Bridge to the yard, for tho purpose of 
business.” 

The award was subsequently made and damages given, and tho umpire also 
directed that the company should make a good road on archcB, from or near 
S. Bridge to plaintiffs 1 factory yard, in. the line shown on the plan aimexod, such 
road to he seven yards wide, to be mode according to the sections shown on tho 
plan. The lines thus indicated carried the approach to plaintiffs’ premises into 
the road leading over Sutton Bridge into Macclosfield. 

When the award was made, the company did not contemplate altering the Bite 
of S. Bridge ; but afterwards it appeared more expedient to pull down the 
bridge, and erect another bridge ; and it then became necessary to divert the 
turnpike road which led to S. Bridge, and, consequently, to depart from tho 
line marked out for the approach to plaintiffs’ premises, by the umpire, and 
thus to add fourteen yards to the distance, between plaintiffs’ premises and 
Macclesfield. 

The injunction had been obtained on the allegation that the substituted road 
would he very inconvenient to plaintiffs, and would materially injure their 
promises. 

Lord Cottenham , 0., said — -No doubt, when this award was made, the deviation 
in question was not contemplated by cither party. By the 14th section of the 
Hallways Clauses Consolidation Act, and independently of the agreement, this 
company has (as all other railway companies have) the power of doviating within 
certain limits ; and, so for as those limits ore concerned, it is admitted that the 
deviation complained of is within the boundary which the act of Parliament has 
authorized. It is said, however, that by the 30th section of the spociol act (r), 
the oxistence of Sutton Bridge is contemplated. Now the lGth section of the 
general act authorizing the construction of bridges and othor works, is incorpo- 
rated into the special act ; and the 30th section of the latter must, therefore, be 
construed in connection with the provisions of the general act ; and I am of 
opinion, that, so far from interfering, the 16th section is quite consistent with 
it. The only object contemplated by the 30th section was the security of the 
old bridge, which, if the railroad wore to pass, as it was laid down in the pittas, 
would require additional props, to sustain the greater quantity of earth to tJw*- 
placod upon it. Then with reference to the contract, the plaintiffs contend that 
it was agroed, that certain communications to their works should be preserved 
to them, or substituted for those they had previously enjoyed. (His Lordship, 
after observing that it was no doubt intonded that a communication should be 
preserved, the only point being, whether a deviation having become expedient, 
and tire communication to the plaintiffs’ premises being still preserved, though 


( r ) By sect. 30, “tho company shall, 
and they are hereby required to, make and 
execute, at their own expense, to the rea- 
sonable satisfaction of the bridge-master of 
the county of Chester, all necessary woiks 
for the purpose of strengthening the bridge 
(referring to Sutton Bridge) so as to enable 
the said bridge to sustain the additional 
weight which will be occasioned by the 


company raising the road leading thereto ; 
and the company shall, and thoy ore hereby 
required, at their own expense, to make 
good any damage which may be from time 
to time occasioned to the bridge, or to the 
county road on each side thereof, by the 
formation of the railway, or any works 
connected therewith,” 



SECT. 10. —CASES AS TO BRIDGES. 


389 


not in the precise lines indicated by the award, the company had complied with 
the award, proceeded as follows) There is no allegation that the company has 
not made the road near to Sutton Bridge in accordance with the letter of the 
contract, but only that the plaintiffs have not the same use of the hi gh road into 
Macclesfield, as contemplated by the award. I am, however, of opinion that 
there is a performance, not only in spirit, but according to lie letter of the 
award ; and if the substituted road is not so convenient a mode of communicating 
with the plaintiffs’ premises into the town, as the one awarded, that is an injury 
not provided for by the contract, bnt is a case whioh expressly comes under the 
16th section of the Railways Glauses Consolidation Act, whereby all damage to 
roads, &c., is the subject of compensation. The injunction must, therefore be 
dissolved. 

Attorney-General v. Eastern Counties It. Co. (s).]— The special act enacted, that 
“ where any bridge shall he erected by the oompany for the purpose of carrying 
the railway over or across any turnpike road, the span of the arch of Buch bridge 
shall be formed, and shall at all tunes be and be continued, of such width as to 
leave a dear and open space under every arch of not less than twenty-five feet.” 

The company ereoted a temporary bridge across a turnpike road by the sido of 
a permanent bridge, for the purpose of carrying spare earth over the road, 
whereby the road was narrowed to less than twenty-five feet under the bridge, 
and an injunction was thereupon applied for to prevent the company from using 
the bridge. 

Knight Bruce, V.-O.—l am of opinion that, although the bridge is a temporary 
one, and adjoining the regularly made bridge, yet sect. 100 has not been complied 
with, and, on that ground at least, what lias been done is illegal ; and taking the 
whole act together, I think there lias been an infraction of the law, and that, too, 
without any favourable circumstances. No case of great practical inconvenience 
has been made out, and I do not think it necessary to interfere by injunction. 
The court will exercise its discretion according to circumstancoB, and although 
there may have been an infraction of the law, it will endeavour to do substantial 
justice to one party without imposing unnecessary hardship on the other, espe- 
cially in a case where the legal tribunals ore open. [His Honor suspended the 
injunction, and put the company under terms.] 


Temporary 

bridge. 

Attorney-General 
v. Eastern 
Counties SL Co. 


11. Cases Relating to the Diversion, etc., of Roads. 11. CteiM to 

A ttorney-General v. London and South-Western It. Co. (t)].— Motion for injunc- injunction 
tion. Defondants were constructing their railway, which crossed the turnpike oraimnyfornot 
road, in a slight cutting of about one foot six inches ; and had begun to carry the J“j§|* “ 
road over the railway by means of a deviation and bridge ; and at the place 
whore the proposed railway was to cross the road, and for a very considerable Mtornty-Cencnd 
distance on each side thereof, the road led across a flat and in a straight line ; J- 

; „ . •■» ,, , ,, BnuTn-tYestCTib 

and there was no necessity, for the purpose of passing over the railway, thatthe R. Co. 
road should be diverted from the straight line, and any such diversion would 
occasion considerable inconvenience to the public ; but the company intended to 
divert the road from the straight line, carry it from the then present line of road 


(j) 8 Railw. Oas. 337. 


(2) 3 De G. & S. 439. 
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11 . Caiei at to 0 u the north, side of the railway, by a sharp curve up to tlio bridge, and, having 

— crossed the bridge, to rotum into the then present line of road again, by another 

sharp curve. The engineers and surveyors, on behalf of the information, de- 
posed, that, at a comparatively trifling extra cost, tho company could have 
carried the road over the railway, by abridge in its present lino, by raising the 
road as it approached the bridge for some distance on either side ; and that this 
was the only plan whereby the road could be made as noarly convenient as tho 
circumstances allowed, within the meaning of the Railways Clauses Act 
(sect. 5G). 

In a negotiation between the trustees of tho road and the company, tho 
former proposed, that, to lessen the curve, the company should add a pier at 
each side of the bridge (which was then already erected) nearest tho road, and 
purchase some of the laud, which was common land, adjoining the road at each 
end of the bridge, still further to lesson the curvo at the junction with the old 
road. The company refused to comply with this suggestion, but offered to rofor 
the question to the Board of Trade. This offer was declined, and the informa- 
tion was filod at the relation of the trustees. 

Knight Bruce, Y.-G. — The question is, whether in their proposed works the 
company are doing as little damage as may be, or whether it can be said that 
the road intended to be substituted for the road taken away is, in the language 
of the 56th section, “ equally convenient as” the former road, or as near thereto 
as circumstances will allow. 

The impression made by the evidence upon my mind is, that the company are 
not doing as little damage as may be ; and that the road which they propose to 
substitute is not “ as convenient as ” the former road, or os near thereto as cir- 
cumstances will allow. They are intending that Vhich, in my view of the facts 
and of the law, is wrong ; and it is a wrong of a nature, which I understand it 
to be the office of this Court to restrain. 

It has been said, and perhaps justly, that all the court con correctly decide 
upon this motion is, that what the company are doing iB what the court thinks 
uot right, whilst the court cannot point out to the company what they ought to 
do. I do nob see how that is to be avoided, except by Btating the reasons which 
induce the court to come to its conclusion, or the manner in which it appears to 
the court, that that which seems an evil cam bo remedied. 

Now, the grounds upon which I proceed are, that the avowed plan of the com- 
pany makes a curve, or rather curves, upon the substituted road, inconveniently 
and unnecessarily-sudden ; that this suddenness might bo removed, and the curve 
or curves made easier, without any unreasonable or heavy expense, and without 
any extraordinary difficulty. 

Thero appear to mo two ways of avoiding this inconvenience — either to 
increase the width of the surface at the ends of the approaches of the bridge, in 
the manner suggested, with other works of a slight description accompanying 
it, which, according to iny presont opinion, subjoetto anything that the relator’s 
counsel may say, I consider the company not bound to provide ; or if the com- 
pany do not think fit to adopt that courso, they may, I apprehend, by lengthen- 
ing the new portions of tho load, and by acquiring more land for the purpose 
from the common, make the curvo sufficiently easy, and sufficiently convenient 
for tho public, without altoring or adding to the bridgo. Because I think that 
that which is required for the public convenience may be effected in one of 
these ways, I am of opinion that the present injunction ought to be granted, 
without prejudice to any application which either party may make to the Rail- 
way Commissioners. 
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Attorney-General v. My, ffaddenham and Sutton R. Go. (m).— I nformation at 
the relation of ten inhabitants of Thetford, owning lands in Grunty Fen, 
praying tliat the defendants might be restrained from obstructing the Grunty 
Fen road, or, at any rate, from obstructing it until they had made another road 
equally convenient ; and that they might be ordered to construct all necessary 
bridges and other works. 

It appeared that the defendants were empowered to carry their railway across 
the turnpike-road from Ely to Cambridgo by a level crossing. The line also 
crossed a road from Thetford to Grunty Fen, not far from tho place where the 
level crossing would be made. The company diverted the Grunty Fen road, 
taking it for some distance parallel to the railway ; then across the railway at 
the above-mentioned level crossing, and then back into the Grunty Fen road ; 
the altered road being altogether about 150 yards longer than the old road, and 
making two sharp turns. The whole road was on a dead level. The company 
produced evidence that tho arrangement they had made was more convenient 
for the public than that proposed by the relators, which would take the road 
over a bridge at least seventeen feet high. 

Lord Romitty, M. K, dismissed the information. 

Lord EatJierley, L. 0. — “ I have examined the different sections of the Rail- 
ways Olanses Act, and it appears to me that thero is a mode by which they can 
be very well reconciled, if reconciliation be needed. By the lGtli sootion the 
Legislature lias conferred large powers upon railway companies in dealing with 
public roads, but has made these powerB subject to the other provisions in the 
act, and to the provisions in the special act. By this section the company is 
empowered to divert or alter, as well temporarily as permanently, the course of 
any roads, streets or ways, in* order the more conveniently to carry the same 
over or under or by the side of the railway, as they may think proper. 

“ What seems to me to have been intended by the Legislature, taking the two 
clauses together, is, that if the company, in making the railway and carrying it 
along its course, are obliged either to carry it over or under or alongside a road, 
then in constructing the line they shall have the power of diverting the road for 
all or any of those purposes. They may carry it parallel with the railway and 
on a level with it for a certain diatanoe, so as to pass the railway afterwards, 
where they would not be prevented by the 46th section. The 46th section was 
intended to grant protection to the public against the railway crossing public 
roads at a level, and there is nothing to prevent the company from permanently 
diverting a road undor the powers of the 16th section, so as to bring the cross- 
ing to a point where tho levels would be more suitable for a bridge or tunnel, 
or, as in this case, to a point where a level crossing is permitted by the special 
act. For instance, whore the railway meets a vary ill-made country road, which 
pursuos an extremely tortuous course, it would be very absurd for the railway to 
cross that road and rocross it at every turn. In that case the company would, 
under the 16th section, divert the road by currying it parallel and always on 
one side of the railway until it came to a place where it was necossary to carry 
it across in order to complete the arrangement for traffic. In some oases they 
might so widen and divert the road as not to oross it at all, and that of course 
would be much better. 

“ The act, in fact, says this : If you require to divert a road and carry it 
parallel to your railway, without interfering with the traffic along it, and lead it 
on fairly and reasonably to its terminuB, instead of crossing it over and over 


A highway may 
be diverted to a 
place wheiea 
level crossing 
has been ant£o- 
rissod by the 
special act, if 
the road so di- 
verted will be 
mote convenient 
than a bridge. 
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R. Co. 


(m) L. R. 4 Oh. 194 ; 88 L. J., Oh. 258. The latter report is accompanied by a plan. 
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11 . outsat to again, you aro at liberty to do so ; but if you do not cliooso to do so, tlien, 

noads ‘ according to the 4Gth section, every time you cross tho road you must make a 

carriage-road over or under the railway. If you tako a part of tho road and use 
it permanently as part of tho railway, then, under tho SGtli section, you must 
make a new road as convenient as may be. 

“ It was arguod that tills road was scarcely used as a road to Grunty Fen and 
was only used as a road to Ely, but it is dear that tho Grunty Fen road was a 
road which porsons were always entitled to use boforo the turnpiko road was 
thought of, and those who used it cannot be told that they are accommodated by 
the Ely road, or that they are less numerous than those who go by the public 
road to Ely. The rights of those going to Grunty Fen cannot be destroyed on 
tlieploa of giving additional benefits to those going in another diroction. As to 
the argument that the Attorney-General represents the whole public, he repre- 
sents the whole public in this sense, that he asks that right might be done and 
the law observed. The law is not observed by giving advantages to persons 
going to Ely to the detriment of thoBe going to Grunty Fen. The question is, 
whether what has been done has been done in accordance with the law : if not, 
the Attorney-General strictly represents the whole of the public in saying that 
the law shall be observed. 

“ The court is not setting itself up as on engineer, but is construing this act of 
Parliament, and in doing so I cannot but see that this road must be diverted 
one way or the other, either vertically or horizontally : that if it is diverted 
vertically it will be necessary to drag waggons up a height of seventeen feet ; 
while if it is diverted horizontally, those who use the road will only have 
oooasion to turn two sharp comers and go round a short distance. I must come 
to the conclusion that the act has been fairly complied with, and, by the con- 
joint operations of the 56th and 16th sections, that has been done by the 
defendants which is required by law to be done. I come to the same conclusion 
as the Master of the Bolls ; possibly not exactly for all the reasons expressed by 
him, although I am not at all clear that his view was not precisely the same in 
substance as mine. At all events, I come to the conclusion that the decree was 
right, and that the appeal must be dismissed with costs.” 

Attorney-General v. Great Northern B. Co. (r). ]— Information for obstructing 
a public highway. The bill stated that the company were interfering with a 
public road, by digging a trench and lowering the level of it, and causing a per- 
manent and complete obstruction thereof ; and prayed for an injunction restrain- 
ing them from obstructing the road, or rendering the same less convenient for 
the passage of carriages, &c., than it had previously been, until they made a 
proper substituted road. 

Upon the plans and sections deposited with the clerk of the peace, in pur- 
suance of Standing Orders, and referred to by the special act, Crab Lane (the 
road which was stopped) was coloured blue ; another lane, called Bose Lane, 
was coloured green ; and the following note was inserted upon the plan : “ Note 
—Road to be stopped, coloured blue ; road to be used in lieu thereof, coloured 
groen.” Conflicting affidavits wero made as to whether Rose Lane was an 
adequate substitute for the obstructed road, and also as to other facts. 

Knight Brnce, Y.-O.— Upon the dispute in this oase, so far as any legal point 
is involved, either party is entitled to tako the judgment of a court of law ; the 
only question before me is, what ought to be done in the meantime. 


1. What is a 
sufficient, sub- 
stituted rood. 

2. A mcinouui- 
dum on tho plans 
au<l sections that 
a roail is to lie 
stopped anil an- 
otliei io,irl used 
In lieu thereof, 
does not amount 
to a licence to 
tho company to 
stop the road. 

8. Wheienu in- 
junction uas 
disobeyed and 
a sequestration 
oideicd. 

Attorwii-Gcneial 
v. Great Nortliu n 
R Co. 


(as) 4 De ft. & S. 75. See also B. v. Wyconibt B. Co., 36 L. J., Q. B. 121, 
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Now, on the words on the plans and sections, I am of opinion that nothing 
material for any present purpose arises. — They seem to me not to confer a right 
which, without them, would not have existed ; and I think also, that they do 
not give that kind or degree of notice which would be sufficient, on the ground 
of laches or acquiescence, to impede the action of the court between the contend- 
ing parties. 

Then comes the question of the right permanently to stop this road without 
any substitution. So far as I con with propriety, in the present stage of the 
cause, give an opinion upon the law, I think that a right to stop this road 
permanently, with or without a substitution, has not been shown to exist. 

The question then arises, whether the existing road, called Bose Lane, can be 
treated os a substituted road for the present purpose, during the temporary 
stoppage of Crab Lane ; and 1 think that it would be a most perverted construc- 
tion of the act to say that the existing road ought to he so treated. The plaintiff 
is, therefore, entitled to an injunction to Becure to him the passage, either along 
this road or along a substituted road, not being Bose Lane, while these works 
are going on, or until the opinion of a oourt of law can be obtained. The order 
may be agreed on between the parties. It oannot be necessary to put the com- 
pany to any useless inconvenience, nor can on injunction be proper which 
should command an impossibility. 

After this injunction had been granted, the company removed the embank- 
ment, and proceeded to form their line across Grab Lane on a level. 
They erected two posts on each side of their railway, and fences extending 
from the posts towards the sides of the road. The defendants hung gates on the 
posts. They also opened their line of railway for public traffic, and the gates 
were kept shut when trains we*e expected to pass on the railway crossing the 
highway. 

Upon these new facts a motion was made for a sequestration, for a breach of 
the injunction by erecting the posts, and fences and gates across the highway, 
and by crossing the lane on a level. And it was insisted that, besides being a 
breach of the injunction, this proceeding was contrary to 8 & 9 Viet. c. 20, 
particularly sects. 46 and 63. It appeared that the company hod not obtained 
the consent of the justices in petty sessions, authorising them to cross the 
highway at a level, under sect. 66, and the Board of Trade had not given a 
certificate, enabling the company to modify the construction of the road under 
sect. 66. 

Knight Bmce, V.-C. — When the injunction was granted tlje rails were, os I 
understand the facts, used only for purposes connected with the construction of 
the railway, and not for the conveyance of passengers or goods ; not for what, 
in the language of the business, is called traffic. But the railway having been 
opened for publio use, it is dear that obstruction and impediment to the free 
use of the tumpiko road are thus caused to a greater extent than was the oose 
at the time of granting the injunction, and, in a sense, differently ; and tins, 
independently of the gates. But the gates, however necessary or valuable they 
may be, for the purpose of protecting life, do, as it appears to me in the sense 
in which plainly the words “obstructed,” “impeded,” and “hindered,” are 
used in the injunction, obstruct the turnpike road— do create such an impediment 
and hindrance as the injunction has plainly forbidden. 

I assume that the Bailway Commissioners have sanctioned the opening of the 
railway for public use, and that they did so upon condition that the defendants 
should erect the gates. But if the commissioners could, by any order or act of 
theirs, have rendered the defendants’ present use of the turnpike road, or mode 
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1L Cases at to 0 f dealing with it, lawful agninst tho right or interests which it is the object of 

— — — this suit to protect, they have not been proved to mo to have done bo, or to have 

professed or intendod to do so. My impression is, that the ease before mo is 
not in the least dograo affected by anything that they appear t,o have done. 

Then comes the question what, if anything, the court ought to do in conse- 
quence ; for it does not necessarily follow that the process asked must issue. 
It was upon the defendants, however, to make a case to exempt them from it ; 
and perhaps if they had shown their proceedings not to bo plainly and clearly 
illegal, I mean illegal independently of any question of contempt, or had satisfied 
the court that tho injunction ought not to have beon granted at all, or ought to 
be dissolved, discharged, or put into a shape moro favourable to the defendants 
than it is, or had stated that they had appealed from it, or from the order 
granting it, or intonded to do so, I might have declined or delayed to direct 
process to go. But none of those things havo been done. On tlio contrary, my 
belief is strengthened of the utter impropriety (without any reference to tho in- 
junction or this suit) of the acts allegod to be also a contempt of the court ; my 
opinion is more fixed, that the injunction, if it goes for enough, does not go too 
far against the defendants, and is one of which they cannot justly complain. 
Considering, then, their conduct to be at onoe contumacious and otherwise 
illegal, to be wrongful against the plaintiff individually, wrongful against tho 
Queen’s subjects at large, and of — I had almost said— scandalous example, 
whatever amount of inconvenience may bo the consequence of acting against tho 
defendants on this occasion, I think it right to deal with thorn according to 
their merits. The consequence may possibly be to stop the railway ; I answer 
again, that it ought to be stopped, for it posses, where it does, by wrong. 

The directors of the company and their agent* cannot, on this motion, at pre- 
sent be committed to prison. But what can bo, shall be done, to ropress a 
daring invasion of privato and public rights, maintained in open defiance of law, 
authority and order. Let a sequestration issue. 

Upon appeal to tho Lord Chancellor , tho company undertook to carry the road, 
callod Crab Laue, over the railway, and in the meantime to provide a convenient 
substituted road, in the manner directed by the Bailway Clauses Act ; and on 
payment of costa all further proceedings were stayed. 


Any special 
stipulations as 
to the vnoile oi 
constructing 
■works sliould. bo 
embodied, in the 
railway act, or 
he mode the 
subject of an 
agreement 
between tho 
paities. 

Ahbed v. North 
Midland R. Co. 


Aldred v. North Midhind B. Co. (?/),] — Tho trustees of a turnpike road agreed , 
to assent to a bill in Parliament, on condition that tho railway should pasB over 
the road at a sufficient deration, and that the road should not bo lowered or other- 
wise prejudiood. This qualified assent was given in both Houses of Parliament, 
and the bill passed. Sect. 12 of the act, among other powers, authorized the 
company to raise and sink roa ds or ways, in order the more conveniently to carry 
the same over or under or by the shlo of the railway. Sect. 72 enacted, that the 
arch of any bridge, for carrying tho railway across any turnpike road, Bhouldbe 
of a height, from the surface of such road to the contro of such arch, of not less 
than sixteen feet, provided tliat the descent under any such bridge Bhould not 
exceed one foot in thirty feot. The act contained no particular proviso as to the 
road in question. 

It was decided by Shadivell, V. -0. , that the modified assent of the road trustees 
—the terms of which were neither ombodiod in any agreement between the 
trustees and the company, nor adopted by the Legislature — afforded no equitable 
ground for restraining the company from enforcing, with regard to the road in 


(y) 1 Sailw. Cas. 404. 
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question, all the powers conferred by the act j and that the company were autho- 
rized to sink the original surface of a turnpike road, iu order to give the speci- 
fied elevation to the arch of a bridge erected for carrying the railway over such 
road, notwithstanding that the effect, from the peculiar situation of the road, 
would be to render it liable to be occasionally flooded. 


Breynton v. L. and N. W. R Go. (s).] — An injunction had been obtained to 
prevent defendants from lowering a turnpike road, bo as to make it pass under 
the railway, instead of crossing it on a level. By the special act, the company were 
authorized to construct the railway across and on the lovel of the turnpike road 
in question, and it appeared that, according to tire plans deposited, the company 
proposed to take part of plaintiff 's lands adjoining the turnpike road, and the 
plans showed that the railway was to pass over plaintiff’s lands, on an embank- 
ment above the level of the laud and road, and that it was intended to raise the 
road, so as to pass the roadway on a level. 

Under these circumstances, the company, by an agreement, purchased plain- 
tiff’s lands, and the agreement recited that the company wore desirous of making 
the purchase for the purpose of constructing the railroad “ according to a 
certain plan and section thereof deposited.” On motion to dissolvo this in- 
junction, 

Lord Langdale, M. R, said — Two distinct questions arise. The first as to the 
power conferred by the acts of Parliament, and the second as to the obligations 
which the company have entered into with the plaintiff. 

It is the duty of the Court to take core, on the one hand, that public com- 
panies, when interfering with the private property of individuals, do not exceed 
the power conferred on them the Legislature ; and, on the other, to soe that 


An agreement 
recited that a 
company were 
desirous of 
making a pur- 
chase of lauds 
to make a rail- 
way, "according 
to a plan and 
section depo- 
sited,” and the 
plan showed that 
a railway was to 
cross a turnpike 
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-Hold, that 
although lha 
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to he bo crossed 
on a level, the 
company were 
entitled to carry 
the road under 
the railway ; 
and, (inffiro, whe- 
ther a company 
can by a private 
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out of powers 
entm.ted to 
them for the 
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the companies be not impeded in the due exercise of those powers which the 
Legislature clearly intended to confer upon them. Western a. do. 

I was very muoh struck with the peculiarity of this application. It was the 
first time that a complaint had been made that a company, possessing the power 
of crossing the roads of the country at a levol, were desirous of not exercising it, 
preferring, under their powers, to make roads pass ‘under or over the railway. 

No one can have attended to this subject without knowing that the public have 
a very great interest in proventing the common roads being crossed by a railway 


on a leveli 


Tlie facts of thiB case are, that by the Bail ways Clauses Consolidation Act, two 
of the powers which had formerly been insorted in the particular acts — namely, 
the powers of making lateral and vertical deviations — are given to the company 
(sects. 14, 15). Powers are also given of making works of a particular kind, and 
especially those referred to in the 115th section, by which, subject to tire provisions 
contained in the general act, and in the special act, power is given to do a great 
variety of things, including a distinct power to carry a road underneath the rail- 
way. Is there anything in this general act to the contrary ? I am of opinion 
there is not. Is there anything to the contrary in the provisions of iho special 
act ? It is said that the clause is, which refers to the deposited plans ; but, on 
looking at it, I am of opinion that the enacting part does not abridge that power. 
It provides that the lino shall be observed j and, in this case, it is not proposed to 
alter it in any respect whatovor, either by making a latoral or vertical deviation. 
Then what is there which constitutes a legislative provision, that this power con- 
ferred by the general act is not to have its operation ? It is said, that, on the (*) 


(*) 10 Beav. 288 ; 11 Jur. 28 ; 4 Bailw. Cas. 553. 
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U. Cases as to] plan which was deposited, the road in question was designated as a road, which 

— xras to pass at a level, and that, by a clause in tho special act, permission was 

given for that purpose ; but I cannot conceive that the Legislature intended by 
Siat clause to restrict, in any way, the powers given by the procoding act. Tho 
agreement which the parties onterod into was to rofor to arbitration the question 
of value, and the amount of loss and damage. It refers in tho recital to tho 
special act, and by so doing must include every portion of it ; consequently those 
portions of the general act which are expressly incorporated in it. Looking, 
however, at that agreement, I am of opinion there is nothing in it which can 
even tend to diminish the power which the company derived under tho acts of 
Parliament. 

Though the point has not been argued, I must say I do not think it perfectly 
clear, that a company having a power given to it plainly for the public good, but 
which may effect au injury on an individual in respect of which compensation can 
be given, has a right to contract itself out of those powors(ci). On a proper 
occasion the matters ought to be most carefully considered. I certainly have 
never felt the least disposition to extend the powers of railway companies ; and 
I believe it would bo for their own and for the public advantago if those powers 
were less than they seem to he ; but if they have powers givon them for tho 
public benefit, such, for instance, as to make a road under, instead of across a 
railway, I do not feel satisfied that they have the right or power to contract 
themselves out of it, by a private agreement with any individual whatever. — 
Injunction dissolved. 

h ? wnysolij wt London Brighton JB. Co. v. Blake (c).]— The L. and B. R. Act (sect. 59), 

to » mad which, after reciting that it was intended to carry the railway across certain public roads 
ffStutodfflr^ the paidsh of Croydon, and to alter the present surface of such roads, enacts 
Mc'not w.aliQ? 0y ^at all alterations, whether temporary or pormanent, of any of the said public 
itfbfttnmvben** roa< ^ Sj an ^ W01, ks connected therewith, and all bridges to be erected, and all 
foico the usual future repairs of such altered roads, or of any temporary roads, and the quality 
le^ai remedies 0 f materials to be used and applied, in or to such altered or temporary 
London and roads, and all future damage to such altered or temporary roads, shall be made, 
vJBtafce! ^ C °‘ com pletod and finished under the superintendence, from time to time, and to 
the entire satisfaction of the board of surveyors of roads for the parish of 
Croydon. By sect. 60, “ If the company shall, in the doing, making, ^com- 
pleting and finishing all, or any, or eithor of such alterations or works in, to, or 
belonging to tha said public roads, do or causo any injury or damage to any of 
tho said roads, or to any part thereof, and shall not forthwith proceed to repair 
and make good such injury or damage, to tho satisfaction of tho board of sur- 
veyors of tho parish of Croydon, or if the roads so to bo altered shall not bo 
properly maclo and completed and kopt in ropaxr, it shall be lawful for the said 
board of surveyors to causo such repairs to bo dono.” Tho company made a 
diverted temporary road lcadmg fioin ono of tho said roads, which diverted 
temporary road was crossed by tho lailway. The railway did not cross the old 
road, neither did the company altor the lovol or surface of tho old road. The 
company also made and tendered to the surveyors a pormanent diverted road, 

(o) Sob Attorney-General v. Corporation as to the construction of these sections, iZ, 
of Plymouth, 9 Beav. 67. v, Newmarket R. Co., 19 L. J., M. C. 211 ; 

(5) The Highway Act, 6 & 6 'Will. 4, c. 16 Q. B. 702 ; R. v. Justices of Worcester * 

60, s. 82, andlollowing sections, authorizes shire , 8 E. <fc B. 477 ; 22. v. local Board 

justices of the peace to divert existing ofMidgley, 33 L. J., M. C. 188. 
highways under certain conditions. See (e) 2 Railw. Cas. 322. 
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which tho surveyors refused to approve of or acoepfc. The company having, in 
the execution of their works, crossed the temporary diverted road with loco- 
motive engines, the surveyors put up fences on either side, so as to obstruct the 
passage across it Held, by Shadiodl, V.-O., that even if the surveyors had, 
under sects. 69 and 60, jurisdiction to determine in what n»»iT>Ai» the diverted 
pormanent road should be made, they were not justified in putting up the 
fences across the temporary road, but ought to have applied to equity for an 
injunction, or to a court of law for a mandamus ; and that the right of the 
surveyor was a private right, the surveyors being in no way interested in the 
question of public safety. 

Whether, upon the true construction of the act, such diverted temporary road 
was an alteration of a road within the meaning of sects. 69 and 60 — were. 

This cose compromised. 

London and Briyhton R Co. v. Cooper (d).]— The preamble of an act, after Oonstruotdon or 
reciting that the establishment of a railway communication between London and mlu^oweraof 
Brighton would be of great public advantage, enacted (sect. 3), that it shall be kydo^ranif 
lawful for the company to make a main line of railway and branches, with all oa &roaa aOjoin- 
propor warehouses, wharfs, and all other suitable works, communications, ap- way! for the* 1 " 
proaches and conveniences attached to or connected with the same. By Beot. 12, toa v\mF° ia 
the usual powers are conferred for making and maintaining the railway, and to London and 
make upon, across or ovor any roads &c., such roads, ways, cuttings, &o., as the y H c C °' 
company shall think proper. The company having purchased a private wharf, 
separated from one of their terminus stations by a turnpike road, laid down on 
the road stone blocks, so as to form two runs or stone-ways, level with the road, 
for the purpose of facilitating the passage of goods from the wharf across the 
road to the station. It was decided, that the company were not authorized to 
interfere with the road in such a mann er ; and an injunction which had been 
granted to restrain the trustees of the road from removing the stone W /mV? was 
dissolved, although, in the opinion of the oourt, no damage could result from 
the stone blocks, either to the road, or the passengers upon it. 

Lord Oottenham , 0., said — “ The question is, whether I can find in this act any 
reasonable doubt that what the oompany have done is supported by their act ; 
and after paying great attention to the clauses to which I We been referred, I 
cannot find any one which givos them even a colour of title. The 12th section, 
no doubt, is as large os possible in describing what the company may do : but 
thero axe those words at the commencement which limit the whole operation : it 
must be for the purposes and subject to the provisions and restrictions of the 
act. Not only, therefore, must you find words in the enacting clause, sufficient 
to justify what is done, but you must find that what is intended to be done, 
undor that power, is for the purposes and subject to the provisions and restric- 
tions of the act. [Here his Lordship described the works complained of.] How- 
ever, this is not for the purposes of the railway itself, and is therefore not a 
work within the meaning of the section. There are provisions enabling the 
company to deal with the turnpike road, if it is for the purposes of the railway ; 
but if they wish to make another road, they cannot take the turnpike road for 
that purpose. What the company have done to this road is not for the purposes 
of the act, or within its provisions. If it is a common road of communication 
made for the purposes of an easy acoess to the railway, then I do not find any- 
thing in the act authorizing the company to deal with the road at all.” 


(d) 2 Railw. Gas. 312, 
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12. Cases relating to the Repairs of Works. 

R. v. Inhabitants of Kent (e).] — The Medway Navigation Company, being 
empowered under a local act (16 <Sr 17 Car. 2) to mako the river navigable, aiul 
to take tolls, and “to amend or alter such bridges or highways as might 
hinder the passage of navigation, leaving them or others as convenient in their 
room," &c., and having forty years ago destroyed a ford across tho river in tho 
common highway, by deepening its bed, and built a bridge over the samo place, 
it was decided that they were bound to keep such bridge in repair. 

Lord Ellenborough, 0. J., said, “Here the statute gives power to the company 
to take or alter the old highway for their own purposes, upon condition of 
leaving another passage as convenient in its room ; and if thoy do not perform 
the condition, they are not entitled to do the act. It is a continuing condition ; 
and when the company thought proper, for their own benefit, to alter the high- 


way in the bed of the river, so that the public could no longor have the samo 
benefit of the ford, they were bound to give another passage ovor the bridge, 
and to keep it for the public .” — Le Blanc and Bayley, JJ., concurred. 


Liability to keep Oliver v. North Eastern It. Go. (/).} — Where a railway company constraot 
(Tproper rtato. In ^ ne acroa8 a highway on a level under the sanction of an act of Parliament, 
Oliver v. North it is their duty to keep the crossing in a proper state for the passage of carriages 
Eastern A. Co. across the rails, and if a carriage is damaged, in consoquence of the rails being 
too high above the surface of the roadway, the company are liable to an action. 
In tins case the Court of Queen’s Bench held that the principle of R. v. Kerrison 
(supra) was exprossly in point. 


A railway bridge Great Western B. Co. v. Bishop (</).]— A railway bridge, the bottom of which 
SSJfir* was f° nflec i wooden planks, through which dirty water percolated on to the 
lsnoia urns luri Btreet below, was held not to come witliiu the definition of “ any promisos in such 
wit inn Hip menu- a state as to be a nuisance or injurious to health," so as to render the company 
Health .Vet. liable to be summarily proceeded against under “ The Nuisances Removal Act, 
Cnmt Westerns. 1855 ” (h), although it might bo an indictable nuisance. 

On. v. Bkhnp. W> ^ 8 
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13. Gases relating to the Liabilities of the Company-mt^j^mr 
Contractors, for Injuries arising from Negligence in Con- 
struction of the Works (i). 


Reedie v. L. and N. W. R. Co. (A).] — Action by the widow and administratrix 
of R., to recover damages under 0 & 10 Yict. c. 93 (Lord Campbell’s Act). Tho 


(r) 13 East, 220 ; mul see Jl. v. Inhabi- 
tants of Lindsey, 14 hast, 317. 

(/) L.R., 9 Q. II 409. 

(if) L. It., 7 Q. II 550 ; 41 L. J., M. C. 
120 . 

(/<) ltepenled, oxccpt so far as relates to 
the Metropolis, by “The rnblie Tfealfli 
Act, 1675 ’ (38 & 3!) Yict. v. 55), s. 343, 
anil schedule 5, which, however, contains 
the same piovisiou in seel, 91. 

(/) Sec nlso tho cases cited in Manley 
Smith’s Law of Master and Servant, 2nd 
ed. p. 201 et soq. See alto Steel v. South 
Eastern B. Co., 16 0. B. 560. In Holey. 


SUthqlournc and ffheernm 11. Co., 30 
L. J.. Ex. 81, tlio company were held 
liable for an distinction caused by a con- 
tractor building a suing bridgcwhich they 
wore anthoibed to build. See also Guy 
v. Pu/hn, 32 L. J., Q. B. 1C9, rescised in 
Ex. CL, 34 L. J , Q. B. 265 ; lit ale v. 
Thirst, 32 L. J., Ex. 188 ; 8 L. T. N. S. 
251 ; West Ridina mnl (Jrimbi/ 11. Co. 
v. WaJecfieU, 33 L. J,, 51. 0. 174. As 
to the measure of damages, see Worlwian 
v. Great Northern R. Go., 82 L. J., 6. B. 
279. 

W 4 Exch. 244 ; 20 L. J., Ex. 65 ; 13 
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declaration stated that tho company were possessed of a viaduct over a turnpike 
road, yet the defendants conducted themselves, in the constructing of the "aid 
viaduct, in so careless a manner, that by reason thereof a large stone fell upon 
R.» who was then lawfully passing under the said archway, and killed hi™. 

At the trial, it appeared that R. was passing under the viaduct, whioh was in 
the course of erection, when some workmen, employed by the contractors in the 
execution of the works, forced a block of stone off tho parapet, which struck and 
killed R. on the spot. 

By an act passed in 1846, a company was incorporated for the formation of the 
railway in question. By a deed, made between the company of the one part, 
and Messrs. Crawshaw of the other part, the Messrs. C. covenanted to make and 
oomplete a portion of the railway and works connected therewith, according to 
the specifications ; and it was provided, that the company should havo a right of 
watching the progress of the works, and, if the contractors employed incompetent 
workmen, the company should have the power of dismissing them. Messrs. C. 
proceeded to execute works, and, while they were in progress, another act 
passed, whereby it was enacted that tho railway, with the undertakings thereof, 
as well as those which hod been commenced, as those which had not, and all the 
real and personal estate of the company, should (subject to the existing debts, 
liabilities and contracts of tbe company) be vested in the defendants, and might 
be lawfully executed by them in the same way as they might have been executed 
by the said first-mentioned company. After the passing of this second act, 
Messrs. 0. proceeded with their work, and during that time the accident occurred. 
Verdict for plaintiff, leave being reserved to move to enter a non-suit. 

Rolfe, B., delivered the judgment of the court.— It appears to us quite clear, 
that after the passing of the second act, the contract with Messrs. 0. was trans- 
ferred to the present defendants, so as to make them liable to the same extent 
precisely, as the original company would have been, if the second act had not 
passed. But, after full consideration of the subject, we are of opinion that 
neither the defendants nor the original company are liable. In Qmrrnan v. 
Burnett ( I ), this court decided, that the liability to make compensation for an 
injury arising from the neglect of a person driving a carriage, attaches only on 
the driver, or on the person employing him. The liability of any one, other 
than the party actually guilty of any wrongful act, proceeds on. the maxim — 
“ Quifacit per edium fac'd per se.” The party employing has the selection of the 
party employed ; and it is reasonable, that he who has made choice of on un- 
skilful or careless person to execute his orders, should be responsible for any 
injury resulting from the want of skill or want of care of the person employed ; 
but neither the principle of the rule, nor the rule itself, can apply to a oase 
where the party sought to he charged does not stand in the character of em- 
ployer to tho party by whose negligent act tho injury has been occasioned. The 
doctrine of Qmrrnan v. Burnett has since been acted on in JRapaon v. Cubitt (m), 
in Milligan v. Wedge (it), and again in Allen v. Hayward (o). By these autho- 
rities, we must consider the law to have been settled ; and the only question is, 
whether the law so settled is applicable to tbe facts of this case. To show that 
it was not, it was argued, that there is a recognized distinction on this subject 
between injuries arising from the careless or unskilful management of on animal 
or other personal chattel, and an injury resulting from* tho negligent management 

Jur. 659 ; 6 Railw. Cas. 184. This case (m) 9 M. & W. 710. _ 

has been followed in America, Simons v. (») 12 A. & E. 737. 

Monior, 29 Barbour’s Rep. 420. (o) 7 Q. B. 960. 

(■ I ) 6 M. & W. 499. 
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is. Uegiiffem in 0 f fixed real property. Ia the latter case, it was contended that the owner is 
cot frorte! ng responsible for all injuries to passers-by or others, howsoever they may have 
been occasioned ; and here it was said, that the defendants were, at tho time of 
the accident, the ownors of tho railway, and bo are tho parties responsible. This 
distinction as to fixed real property is adverted to by Mr. Justice Littledule, in 
his very able judgment in Lmgher v. Pointer ( p ) : and it is also noticed in 
Quantum v. Bwnett. But in neither of these casos was it necessary to dooido 
whether such a distinction did or did not exist. The oase of Bush v. Stela- 
man (g), where the owner of a house was held liable for the act of a servant of a 
sub-contractor, acting under a builder employed by the owner, waa a oase of 
fixed real property. That case was strongly pressed in argument, in support of 
tho liability of the defendant, both in Laugher v. Pointer and Qmrrrum v. 
Bimiett; and as the circumstances of these two coses were such as not to make 
it necessary to overrule Bush v. Steinman , if any distinction in point of law did 
exist in cases like the present, between fixed property and ordinary moveable 
chattels, it was right to notice the point. But, on full consideration, we liavo 
come to the conclusion that there is no Buch distinction, unless perhapB in casos 
where the act complained of is such as to amount to a nuisance ; and, in fact, 
that, according to the modem decisions, Bush v. Steinman must be taken not to 
be law, or, at all events, that it cannot be supported on the ground on which 
the judgment of the oourt proceeded. 

It is not necessary to decide, whether, in any case, the owner of real property, 
such as land or houses, maybe responsible for nuisances occasioned by the mode 
in which his property is used by others, not standing in the relation of servants 
to him, or part of his family. It may be, that, in some casos, he is so respon- 
sible. But then his liability must be founded* on the principle, that he has 
not takon due care to prevent tho doing of acts, which it was lxis duty to prevent, 
whether done by his servants or otliors. If, for instance, a person occupying a 
house, or a field, should permit another to carry on there a noxious trade, so as 
to be a nuisance to his neighbours, it may be that he would be responsible, though 
the acts complained of were neither his acts nor the acts of his servants. He 
would have violated the rule of law— “ Sic utere trn ut aliernm sum losdas. ” This 
is referred to by Mr. Justice GrmweU, in delivering judgment in JRich v. Baster- 
field (a), as the principle on which parties possessed of fixed property are respon- 
sible for acts of nuisance occasioned by the mode in which the property is 
enjoyed. And, possibly, on some such principle as 

Steinman may bo^upported. But certainly that doctrine cannot be applied to 
the caso now before us. The wrongful act here could not, in any possible sense, 
bo treated as a nuisanco. It was one single act of negligence, and, in such a 
case, thero is no principle for making any distinction, by reason of the negligence 
having arisen in reference to real and not to personal property. If the defendants 
had employed a contractor carrying on an independent business, to repair their 
engines or carriages, and the contractor's workmen had negligently caused a 
hoavy piece of iron to fall on a bystander, it would appear a strange doctrine to 
hold, that the defendants woro responsible. Mr. Justice Littledale, in. his veiy 
able judgment in Laugher v. Pointer, obsorved, that the law does not recognize 
a soveral liability in two principals, who are unconnected ; if they are jointly 
liable, you may sue oither, but you cannot have two separately liable. This 
doctrino is one of general application, irrespective of the nature of tho employ- 

(p) 5 B. & C. 559. (q) 1 B. & P. 404. 

(s)4C. B. 802. 
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ment ; and, applying the principle to the present case, it would he impossible to 
hold the present defendants liable, without at the same time deciding that the 
contractors are not liable, which it would be impossible to be contended. It re- 
mains only to be observed, that in none of the more modem cases has the 
alleged distinction between real and personal property been admitted. In 
MiMgan v. Wedge , Lord Denman expresses donbt as to the existence of snch a 
distinction in any case ; and in the more recent case of AUen v. Hayward, the 
judgment of the court proceeded exprossly on the ground that the contractor, in 
a case like the present, is the only party responsible. The last coso so closely 
resembles the present, that even if we had not considered the decision right, we 
should probably have felt bound by it. But we see no reason to doubt its per- 
fect correctness. It seems to follow as a necessary corollary from tho principle 
of the precoding cases, and entirely to govern this. 

Our attention was directed to the provisions of the contract, whereby the 
defendants had the power of insisting on the removal of careless or incompetent 
workmen ; and so it was contended they must be responsible for their non- 
removal ; but this power of removal does not seem to us to vary the case. The 
workman is still the servant of tho contractor only, and the fact that the 
defendants might have insisted on his removal, if they thought him careless or 
unskilful, did not malm him their servant. In Qiutrnutn v. Burnett, tho parti- 
cular driver was selected by the defendants ; hut this was held not to affect the 
liability of the driver’s master, or to create any responsibility in the defendants ; 
and the same principle applies here. On these grounds, this rule must be made 
absolute. 

[In the next case in this collection (Knight v. Fox), Parke, B., speaking of tho 
judgment in the above caso, says, “ that means a nuisance existing in a man’s 
fixod property, as if the defendants had boen the owners of the bridge, and w 
consoipicnce of want of repair something fell from it and injured a passer-by, 
then it would be a question whether they wonld not bo liable. J, J. 

Knight v. Fv, e (£).]— Case against defendants for negligenco. Tho declaration 
stated that defendants were, by themselves and servants, in the course of erect- 
ing a railway bridge over a public street and highway, and for that purpose had 
erected a scaffold upon the highway. It then stated that defendants negligently 
fixed a piece of timber across the footpath of the highway, and kept it there by 
night and day, without any light or other guard or precaution to warn passengers 
of the same being there, or to prevent them falling over it ; jvhereby plaintiff 
stumbled over the said piece of timber and was thereby thrown down and 
injured. Pleas, the general issue ; and that defendants did not, either by thom- 
selves or servants, erect the scaffold or fix the piece of timber. 

At the trial, it appeared that the London and Blackwall Co. entered into a 
contract with B. to effect tho necessary works ; who thereupon made a sub- 
contract with defendants to construct a tabular bridge, principally of iron, to 
go across a public highway. Defendants resided at Birmingham, and paid 0. a 
salary to attend to their general business ; C. also entered into a contract with 
them, for tho further sum of 401., to erect the scaffolding necessary for the 
bridge, defendants finding the materials, including gas lights. It appeared that 
0. kopt separate books, and himself engaged and paid the men for erecting tho 
scaffolding. In the course of tho work, one of the poles rested upon a sleeper, 
which was above the level of the pavement, and there being only one light placed 


Ami win'll! a 
sub contractor 
waa employed to 
erect a aranbld : 
-Held, that tlio 
party wlin em- 
ployed lilm was 
not liable for 
injuries received . 
by plaintiff, who 
fell over a part 
of the scaffold 
left by night 
without lights 
to give notice of 
tlm obstruction. 

Knight v. Fox. 


H.— VOL. I. 


(/) 5 Exch. 721 ; 20 L. .T,, Ex. 9 ; 11 .Tur. 963. 
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egligcrux in ueaJj tlio obstruction, was not sufficiently visible, and plaintiff fell over it u n( \ 
$££* broke lior log. Additional lights were then put up, and those defendants paid 
for. On these facts it was objected that defendants wore not 1 iable ; . and plaintiff 
was non-suited, with leave reserved to move, it being agreed that if there wero 
any mode of putting the case to the jury in which defendants might fairly havo 
been found liable, it should be taken that the jury had so found. _ 

Parke, B.—I am of opinion there should be no rule granted m this ease. 

C. was not the servant of the defendants for this purpose ; quoad the contract 
for the scaffolding, he was quite independent. It is the same a3 if the defendants 
had contracted with a third person. 

Aldermi, B.— The only question is, whether the negligent act ib the act of a 
servant of the defendants as such servant ; If so they are responsible, "But it ia 
/‘ ln ? yp upon the evidence that C. was a sub-contractor, and acting on his own 

account. 

Pollock, C. B.—I agree that thore ought to be no rule. It struck ino strongly 
at the trial, that if B. wore not liable because he had made tho sub-contract 
with the defendants, so they were not to be made liable for tho negligent of 
their sub-contractor. The payment for the additional lights was explained, by 
the terms of the contract, which required tho defendants to find the materials ; 
and the lights woro considered as part of the materials. -Rule refused. 

.iatnity "f Kearney v. London , Brighton, anti South Coast It. Co. (u).} Action for uou- 
ftli'oCbrlJk repair of abridge, whereby the plaintiff was injured. At the trial before San) ten, 
nimtoWia* j } it waB that tho plaintiff, whilo passing along a public highway run- 

ning under tho defendants’ railway, was struck B by a brick which fell from a 
perpendicular pier of tho bridge. Iron girders rested upon the pier, and tho 
plaintiff was two or tlireo feet from tho wall when the brick struck him. The 
brick was produced in court, and the plaintiff had fitted it into the holo, an d 
hod seen several other places from which bricks had fallen out afterwards, 
before ho was struck, ho hoard, hut did not soo, a train pass. The bridge and 
railway had been used for moro than three years. Tho jury found that there 
was negligence on tho part of the defendants, either in the construction or 
maintenance, and the Exchequer Chamber wero of opinion that thore waB 
uviilunco hi support that finding. 

Killy, C. B.— Wo are all agreed that the judgment of the Queen’s Bench must 
lie affirmed. . . It is not uecos ary to consider whether any duty was imposed 
upon the defendants by statute ; the defendants wero under tlio Common Law 
liability in keep the bridge in n.ifo condition, for the public using tho highway 
In pons under it. Tlio declaration charges that the defendants wero guilty 0 f 
negligence ; and there can be no doubt that it was the duty of tho defendants 
\\ lie had built this bridge out tlio highway, to take such care that, whore danger 
can bu reasonably avoided, tlio safety of tho public using tlio highway should be 
provided fur. The qiicitioii, tlieiobno. is, vvhetlioi there was any ovidcnce of 
negligent e mi tho pari of tho drloiidanls : and by that wc all understand such 
mi amount «>f evidence as to fairly and reasonably support tho finding of the 
jury. The Lord Chief .1 ustioo, in his judgment in the court bolow, said res ipsa 
^ fifjiiiinr, and 1 cannot do bolter than lefer to that judgment. It appears, with- 

\ nul contradiction, lliat n brick foil oil! t f tho pior of the bridgo without any 
assignable cause, except the vibration caused by a passing train. This wo t hin k 
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is not only evidence, but conclusive evidence, that it was loose, for otherwise so 
slight a vibration could not have struck it out of its placo. No doubt it w 
humanly possible that the percussion of the iron girder arising from expansion 
and contraction, might have gradually shaken ont tho mortar and so loosened 
the brick ; but this is merely conjecture. The bridge had boon built two or throe 
years, and it was the duty of the defendants from time to timo to inspect the 
bridge and ascertain that the brickwork was in good ordor and all the bricks 
well secured. If thoro woro necessity for other evidence, tho case is made still 
stronger by the evidence of tho plaintiff, which was uncontradictod on the part 
of the defendants, that aftor tho accidont on fitting tho brick to its plaoo several 
other bricks were found to have fallon out. Tho judgment of the Queen's Bench 
must be affirmed. 


Daniel v. Metropolitan M. Co. (.c).] — Action by a passenger for negligence of Nhu- liability 
the defendants in carrying him on tlioir line while dangerous works wore being ,r 

executed over it. It appeared from the evidonco that works wero being executed 
by tho Thames Ironwork Company under a contract with tho Corporation of exeentinu \rork-, 
London, the object of which was to make a floor for the London Moat Markot. 

To effect this object, girders of great weight and strength were placed between 
and on tho walls which formed tho sides of the railway. These works were 
executed under an act of Parliament which gave the defendants no control over 
thorn. The weight of the girders, and the difficulty of moving them, made the 
work dangerous ; but such work had been performod in different placos for years 
without mischief occurring. There was no signalman to give notice of the 
approach of trains, nor any arrangement made by which the work might be 
suspended on the passing of a train. It was believed that the particular girder 
had gone beyond its balancing line, and had so fallen over. It fell on the pass- 
ing train and injured the plaintiff. The House of Lords hold that these facts 
were no evidence of negligence. 

Lord E atherley said “ In a case in which a work is being carried on by 
competent and intelligent persons accustomed to the business, and in respect to 
which the ovidonco is simply this,— that although the work may be considered 
dangerous, tho workmen employed in it luivo never known an accident before 
this time, and where the particular accident which lias occurred was occasioned 
by a change from tho cautious mode hitherto pursued to a more incautious mode 
of doing it, to hold the railway company liable for an accident of this descrip- 
tion, would, I think, be extending the liability of the company for damages in 
consequence of supposed negligence in not taking precautions against every 
romote and contingent possibility of accidont, to an extent beyond anything 
which has been laid down in any case with which I am acquainted, and which 
indeed common sonse would not warrant." 

Lords Ohdmfonl , TVestbnrij and Colmwiij concurred. Lord Culonmy adding, 
that if the works had beon likely to lead to mischief, it would have boen incum- 
bent on the railway company to foresee and to take precautions against it. 

(r) L. R, 5 TT. L 43; 40 L. J., C. P. Although the plaintiff was a passenger, the 
121 ; aflirmiug the judgment below, L. It , principles of the judgment would seem to 
3 U. T. 591, which had reversed that of ho of general application, if not h, fortiori 
tho Common Pleas, L. R., 3 C. P. 216. applicable to other cases. 
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Grute v. Chester and Holyhead It. Co. (i/).] Action for injuries received by 
plaintiff by the breaking down of a bridge. Injuries had been received by 
plaintiff, by the breaking down of a bridge upon defendants’ line of railway, 
during tlie transit of a passenger train. The services of an eminent engineer 
had been engaged in the construction of the work. The learned judge told the 
jury that the question was, whether the bridge was constructed and maintained 
with sufficient care and skill, and of reasonably proper strength, with regard to 
the purposo for which it was mado j and, that if they should think not, and that 
the accident was attributable to any such deficiency, plaintiff would be entitled 
to recover. The counsol for defendants objected, that defendants would not be 
liable unless they had been guilty of negligence either in constructing or main- 
taining the bridge. His lordship, however, left the question to the jury, subject 
to his previous direction, and a verdict was given for plaintiff. Upon motion for 
a now trial, Pollock, 0. B , said — “ It does not distinctly appear whethor or not 
tlio attention of the jury was directed to tho proposition, that if a party, in the 
same situation as that in which the defondants ore, employ a person who is fully 
competent to the work, and tho best method is adopted, and the best materials 
are used, such party is not liable for the accident. If the jury had boen directed 
in conformity with this rule, there is no ground for the present application. It 
cannot bo contonded that the defendants ore not responsible for the accident, 
merely on the ground that they have omployed a competent person to construct 
the bridge. Upon this point wo will 'consult our learned brother.” On a sub- 
sequent day his lordship said — “We have consulted the learned judge, who 
reports that he directed the jury in conformity with the above proposition, and 
therefore thero will be no rule.” 

r 

(2/) 2 Exuli. 251. 
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1 . General Character of the Jurisdiction of the Board. 1 . General 

Character of 

As early as 1839, a Select Committee on Railways, appointed by — - 

tbe House of Commons, expressed a strong opinion that a board 
would be required to superintend railways, “for the purpose of 
protecting the weak against the strong, and counteracting the evils 
incident to monopoly ” (a) ; but the committee did not recommend 
that the proposed board should interfere with railway legislation. 

In 1841, another committee, which was appointed by the Commons, 
fc to consider whether it was desirable for the public safety to vest 
a discretionary power of issuing regulations, for the prevention of 
accidents upon railways, in the Board of Trade; and if so, under 
what conditions and limitations,” — by their report negatived the 
proposition thus submitted to them, and recommended that the Board 
of Trade should exercise their supervision over railways, in the way 
of suggestion, rather than by positive regulations. 

The next Select Committee, appointed in 1844, presented six 
reports to the House of Commons within as many months, and many 
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of tho statutory powers given to the Board of Trade derive their 
origin from these reports. The committee state that they entered 
upon their inquiries with a strong prepossession against any general 
interference by the government in the management and working of 
railways, and that they had not seen cause to alter their first im- 
pressions upon that subject. But with regard to railway legislation, 
they were convinced that it was alike clear, from reason and from 
experience, that it should thenceforward be subjected to an habitual 
and effective supervision on the part of the government. They 
recommended therefore “ that an efficient supervising power should 
be constituted on the part of the public, to assist tho judgment of 
the Houses of Legislature, and that general principles Bhould be laid 
down to guide its proceedings ; ” and that railway bills should for 
the future be submitted to tho Board of Trade, previously to their 
coming under the notice of Parliament, with regard to certain 
enumerated subjects. 

Parliament subsequently adopted these recommendations ; and, by 
various resolutions embodied in the Standing Orders of both Houses 
of Parliament, it was required that the Board of Trade should he 
furnished with certain documents and other information, to enable 
them to oxcrciso their then intended supervision over projected rail- 
way schemes ; and during the session of 1845, the Board of Trade 
reported upon the numerous and very important railway schemes 
which came before Parliament in tho course of that session ( b ). 

Tho experiment thus made did not prove successful (n ) ; and, after 
tin* reports Ave have mentioned had been made, it was deemed de- 
sirable by tlio board to make some alterations in the mode of con- 
ducting the business of the railway department, which was carried 
iuto effect by a minute bearing date the 10th July, 1845. 

But the experience of another session of Parliament did not 
confirm tho authority of the Board ; and, in 1840, another Select 
Committee of the House of Commons recommended the appointment 
of a separate tribunal, which might command the public confidence; 
and accordingly by 9 & 10 Viet. c. 105, the powers pieviously vested 
iu tlie Board of Trade were, with additional powers, transferred to 
a separate department, called Commissioners of Railways (rl). This 

(h) Mi. Liing stall's, m hi-* o\ likiifi* pm sued by Lord Dalhoasio in. 184 5, of 
ltimu lioliiu* tin* N let t Commit too on MibjeiUng c.ub particular scheme to 
1! ultt.n Hills C-iul Ilrpoi l \ tli it, toi tin* dt tailed investigation — though umveisal 
M-siiiii IS 15, ]•! ms and plants mine do- opinion tost dies to tho real, caiiifulness and 
I’ 1 ' *d lh* ml ot Ti.ule In tin* pio- ability ol those investigations — failed to 
motu'iol -indistinct piojn ts. Up wauls cusuie the qiueial continuation ot its re* 
ul 700 pi ms well* ili posited pieviously to coimuuuilations by tlio corn mittens, to which 
t il* session IS Id ; about 171 pieviously to they weie submitted.”— Filth Report, 1853, 
the *-isiiini JM17 ; about 101) prei imisly to p, 1 1, 

thi^smuis, 1^111111 about 78 previously (<7) A curious question aiising on the 
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separate Board continued in existence until 1851, when by 14 & 15 
Yict. c. 05, it was also abolished, and the Boaid of Trade were again 
entrusted with the powers previously vested in the Commissioners of 
Railways. 

In 1804, the Board had the power conferred upon it of granting 
certificates for the construction of new railways and for the conferring 
additional powers upon railway companies already incorporated. In 
event of no opposition being offered by parties interested, these cer- 
tificates have the force of special acts (e). 

In 1867, the office of Vice-President of the Board of Trade was 
abolished, and a "parliamentary secretary ” substituted (/). 

In 1873, certain powers of the Board of Trade over working agree- 
ments and the working of steam vessels by railway companies were 
transferred (for five years) to the Railway Commissioners established 
by "The Regulation of Railways Act, 1873'* (rj). 

The Railway and Canal Traffic Act, 1888, 51 & 52 Viet. c. 25, 
greatly adds to the duties of tho Board in relation to railway 
companies. Thus the " appointed” commissioners under that act are 
appointed on the recommendation of the president (s. 3, sub-s. 2), 
whose concurrence also is required in the rules which the Commis- 
sioners may make for their procedure (s. 20), and the Board has 
power to order the expenses of bridges and other works to he shared 
between the companies and local authorities (s. 1 6), and to entertain 
complaints of unreasonable charges for goods (s. 31), without which 
complaints having been made, the Commissioners have no jurisdiction 
to hear applications from the public for through rates (s. 25). 

In addition to these comparatively minor duties, the Board has 
the completely novel duty, of which it is impossible to exaggerate the 
importance, of settling the revised classifications and schedules of 
maximum rates, which it is the duty of every railway company, canal 
company, and railway and canal company, to submit to the Board 
under s. 24 of tho act. Iu caso of default on the part of a company 
the Board may prepare classifications of their own. 

The section is dealt with iu Ch. XII., sect. 4, post. The supreme 
control is vested, in theory at any rate, iu Parliament itself. 

We will now consider in detail the powers which have been 
entrusted to, or are now exercised by, the Board of Trade, by the 
general statute law, without reference to any powers conferred on the 
Board by any special railway act, such powers having reference only 


passed in a note to tho second and sub- ways hy 9 & 10 Yict. e. 105, — appears to 
sequent editions of this work. The point lio untenable, aud also out of datp. 
raised — that 14 & 16 Yict. c. 64, fails to (e) See post, sects. 2, 8. 

revest in the Board of Trade tho powers (/} 30 h 31 Viet. c. 73. 
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i. /><•'«'> to the particular railway. Where a railway act provided that certain 

iluuitiUid ” J . . . ., , . 

ujvu^utiinK expenses should bo borne by several companies m equitable pro- 
portions, to be determined in case of difference by the Board of 
Trade, it was held by the Lords Justices that the Board were in the 
position of judges, and not mere arbitrators, and that a bill to set 
aside their award on grounds applicable to the latter supposition 
could not be sustained ( h ). It was also said by Lord Justice Turner, 
that parties bound to abide by the decision of a public board must 
abide by the courae of practice which that board is in the habit of 
adopting (i). 

mni of Tiadu It may also be well to mention in this place, that whenever the 
lrtti.itnr to uii Board of Trade are required to make any award or decide any dif- 
i tin M, ference in any case in which a company is one of the parties, they 
may appoint an arbitrator to act for them, and fix his remuneration. 
They may also refer matters to the Railway Commissioners ( k ). 


■■ ihr naumm 2. Grant of Certificates under ‘'The Railivay Companies Powers 
u [ ( >t 0 f 18G4,” and its Amending Acts of 1868 and 1870. 

isswt. By “ The Railway Companies Powers Act, 1864,” in each of the 
following cases, namely, — 

I. Where a railway company are desirous that authority should be 
given to themselves and some other company to enter into an agree- 
ment with respect to all or any of the matters following, namely, — 

... The maintenance and management of the railways of the agree- 
ing companies, or of any part thereof : 

The use and working of the railways or railway : 

The fixing and apportionment of tolls, rates, and charges : 

The joint ownership, maintenance, management and use of a 
station 'or other work, or the separate ownership, &c., of 
several parts of a station or other work. 

iimiiuou, II- Where a railway company are desirous of obtaining an exten- 
mK * sion of the time limited for the sale by them of superfluous lands. 

iiijti.mil HI- Where a railway company are desirous of obtaining authority 
1,ltjl to raise additional capital ; — 

And by “ The Regulation of Railways Act, 1868 ” (l), in the fol- 
lowing cases : — 

.m mluV’ 1 Whore a company desire to make now provisions or to alter any 

“«'Aci of the provisions of thuir special act or of “The Companies 


(A) A r < in )/ (tnd EmhUllin It. Co. v. 
Uh.hr 11. Uo., 8 Do a., AL L U. 481. 

(/) II till 


(I ) 31 & 32 Viet. o. 119, s. 30 et seq. : 
37 k 38 Viet c. 40, h. 6, post, vol. II. 

(/) 81 & 32 Yiet. c. 119, s. 88. 
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Clauses Consolidation Act, 1845,” with respect to all or any 
of the matters following, namely : — 

(a) General meetings and voting by shareholders : 

(b) The appointment, number and rotation of directors : 

(c) The powers of directors : 

(d) The proceedings and liabilities of directors : 

(e) The appointment and duties of auditors ; — 

In any such case the company may apply to the Board of Trade, 
for a certificate under “ The Railway Companies Powers Act, 1864,” 
upon complying with the requisites of that act (on). 

The principal requisites of the act of 1864 (which was amended 
as to procedure upon opposition to the certificate by “ The Railways 
Powers and Construction Acts, 1864, Amendment Act, 1870,” 33 & 
34 Yict. c. 19) are as follows : — 

The company must lodge a draft of the certificate as proposed by 
them at the office of the Board of Trade, and publish notice of the 
application according to the “general rules” contained in the third 
part of the schedule to the act (s. 4). These rales may be revised 
by the Board, subject to the veto of Parliament (s. 35). The rales 
now (1888) in force provide that notice of application must be 
published in such local newspapers or gazettes as the case may 
require, in the months ofr June or November (rule 3). It is not 
obligatory on the Board to grant a certificate (s. 24). 

Any railway or canal company desirous of opposing the application, 
may lodge a notice of opposition at the office of the Board of Trade 
not later than the 1st of August or the 1st of January next succeeding 
the advertisement of application, according as the same is published 
in June or November. If notice of opposition be lodged, the Board 
of Trade may proceed upon the application or not, as they think fit. 
If the Board proceed upon the application, they settle a provisional 
certificate, “and, as soon as they conveniently can " after the expi- 
ration of seven days from proof of publication of the required notices, 
procure a bill to be introduced into Parliament for the confirmation 
of the provisional certificate (Act of 1870, ss. 3, 4). 

If the certificate be unopposed, a draft certificate as settled by the 
Board of Trade is to be laid before Parliament, not later in any year 
than the 1st of June (Act of 1864, s. 12). If neither house 
resolves to the contrary within six weeks, the certificate is published 
in the gazettes, and from the time prescribed therein, not being prior 
to publication, has the operation of a special act (ss. 14 — 17). The 
Board may extend, vary or revoke a certificate, and correct errors 

(m) The provision of “ The Regulation be submitted to a meeting of proprietors, 
of Railways Act, 1868 ” (81 & 32 Viet. c. was repealed by “Tho Railway Companies 
119, s, 351, that the certificate must first Meetings Act, 1869," 82 Viet. c. 6. 
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thoruiu (s«.. 28, 2.')). An<l thej’ must submit annual reports to Parlia- 
ment of their proceedings under the act (s. 30). The companies 
empowered by a certificate mu4, under a penalty of 207. and a 
continuing penalty of 57., keep a copy of it at their head office for 
public sale: (Sect. 31). The provisions of the act, and likewise of 
the amending act of 1870 (33 & 34 Viet. c. 19), will be found at 
length in Vol. II. 


3. Grant of Certificates under “ The Railways Constriction 
Facilities Art , 1864,” and its Amending Act of 1870. 

By ‘ The Railways Construction Facilities Act, 1864” (27 & 28 
Viet. c. 121), whore all landowners and other parties beneficially 
interested are consenting to the making of a railway or the execution 
of a work, the promoters may apply to the Board of Trade for a cer- 
tificate under that act. Such promoters, and all parties interested, 
may enter into provisional contracts for the purchase of land, and 
must then publish notices of their intended application, according to 
the general rules under the act (which the Board of Trade have, by 
s. 24, power to alter). They must also dgposit maps, plans, sections 
nuil bonks of reference, aud an estimate of the expense of the con- 
struction of the railway, and lodge a draft of the proposed certificate 
with the Board of Trade, according to the same rules. It is not 
obligatory oil the Board of Trade to grant a certificate. And any 
railway or canal company desirous of opposing the application may 
lodge notice of opposition at the Board of Trade, in which case the 
proceedings take the same course as that marked out by "The 
Railways (Powers ami Construction) Acts, 1864, Amendment Act, 
1870” (33 & 34 Viet. c. 19), in the case of an application for a 
certificate under the Powers Act, stated above. If the certificate be 
unopposed, the proceed mgs lake the same course as that marked out 
by the Powers Act. Before the certificate is issued, the promoters, 
unless they already possess a railway open for jrablic traffic, must 
deposit not less than 8 per cent, on the estimated expense of their 
railway in the Bank (Sect. 34). This deposit is to be repaid to them 
(1) on completion of the railway within five years or other time 
prcseiibed in the certificate; (2) on proof to the Board of Trade 
within thp same time that one-half of the capital of the company is 
paid up and expended for the purposes of the certificate ; (3) on the 
company giving a bond for payment of the deposit to the Crown in 
event of neither the railway being opened, nor the proof being given 
as above (sect. 40) ; and (4) the deposit will, by order of the Chancery 
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Division of the High Court supplying a emits omissus, be repaid to 
tlio promoters in event of tlio scheme proving abortive by reason of 
the rising of Parliament before the bill confirming a provisional certi- 
ficate can be passed (n). Seventeen general railway acts, with neces- 
sary variations, are applied to the railway authorized by the certificate : 

(Sect. 51). And the third part of the schedule contains a scale of s&iionftoii,. 
maximum tolls and charges authorized to be takon : (Sect. 49). This Sw,t * 4l> - 
scale is of considerable importance, being the first attempt made 
by Parliament to reduce railway charges to a general system. The 
Board of Trade, however, may vary the tolls in the certificate : 

(Sect. 50). Each certificate is, in practice, accompanied by a schedule 
of tolls, and it is understood that the schedules vary considerably from 
one another. See the acts in Yol. II. 


4. Authority of the Board of Trade over Rctikuays of illegal Gauge . 

Gunge. 

By the act for regulating the gauge of railways (9 & 10 Yict. “ &10Vlct e 67 
c. 57) it is enacted, that, with certain exceptions, four feet eight inches 
and a half in England, and^five feot three inches in Ireland, shall be 
the future gauge of railways for the conveyance of passengers. 

If any railway is constructed or altered contrary to that act, the 
company are liable to a penalty of 10£. per mile per day, which may 
be recovered under tlio provisions of “ The Railways Clauses Act, swt. 7. 

1845 ” (o). And, besides that penalty, the railway may be abated by 
the Board of Trade. Certain railways, now forming part of the 
Great Western Railway system, are exempted from the operation of 
the act (p). 

— i — 


5. Authority of the Board of Trade to sanction Deviations in a, a* to n»fa- 

° J , _r , tlmsmingi- 

exemting Engineering Works. n*innqWmu 


By “The Railways Clauses Act, 1845” (sect. 12), the Board of it. c. Ac t, s. 12 . 
Trade are enabled to sanction deviations in executing engineering 
works upon railways, in certain specified cases. That act, as we have owners of a«i- 

r . , , .. T ,, 1 , , , , . . . , joining fowls 

seen, requires that the railway shall be kept at certain levels, unless ni^onito^ 
the consent of the owners of adjoining property, or of two justices, 


(») Re JVulnci R. Go., L. R., 15 Eq. double gaugo vrns a national evil ; and 
108 ; 42 L. T., Ch. 332. suggested a loan of public money for tbo 

( 0 ) 8 & 9 Viet. 0 . 20, s. 140, post, vol. II. purpose of putting on end to it. Report, 

(jp) The Royal Commission, 1887, re- p. lxxxvi. 
ported that the continued existence of the 
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1 can l;o obtained ; but in all such cases of consent, the company are 
,n,/ required to give public notice of the deviations, and the owners of 
lantK prejudicially affected may apply to the Board of Trade, who 
may decide whether, having regard to the interests of the applicants, 
the deviation is proper to be made, and may, by certificate, either 
disallow the deviation, or authorize it. 

Ti.uii* Sect. 14 forbids companies from deviating from or altering the 

huii/r . . , .. ° 

i*. m engineering works, as described in the parliamentary section, except 
within certain proscribed limits ; and provides, that gradients may be 
diminished to any extent, and increased, in the case of an inclination 
not exceeding one in a hundred, nor more than ten feet per mile, in 
the case of an inclination exceeding one in a hundred, not more than 
three feet per mile, but in either case to such further extent as shall 
be certified by the Board of Trade to be consistent with public safety 
and not prejudicial to tho public interest; and in like manner the 
radius of a curve may be diminished, or a tunnel substituted for an 
open cutting, if such alterations he authorized by a certificate from 
.iiTy VV.'n ^ IC Board. And sect. 60, after reciting that expense might fre- 
niiris <l ueut ly ho avoided, aud public convenience promoted, by a reference 
uVVuth tu ^ ie Board of Trade, upou the construction of public works of an 
n» »t on « touring nature connected with tho railway, where a strict compli- 
ance with that act, or the special act, might be impossible or incon- 
venient, and -without adequate advantage to the public, — enacts, that 
if any difference in regard to the construction, alteration, or restoration 
of any road, or bridge, or other public work of an engineering nature, 
should arise between the company and any trustees, &c., or other 
persons, either party, after giving notice to the other, may apply to 
the Board of Trade to decide on the proper manner of constructing, 
&c., such work. Tho Board may then, if they think fit, decide the 
same accordingly, and authorize, by certificate, any arrangement or 
inode of construction, in regard to such work, which shall appear to 
them either to he in substantial compliance with tho provisions of tlio 
Railways Clauses Act and the special act, or to be calculated to afford 
equal or greater accommodation to the public; but no such certificate 
can he granted, unless the Boaid are satisfied that existing private 
rights or interests will not be injuriously affected thereby. 

Part I. of the Railways Clauses Act, 1863, also, as we have 
seen (q), gives further authoiity to the Board of Trade to sanction 
alterations in engineering works, and deviation from the line of any 
arch, tunnel, or \ induct. 

(U) Ante, p UOtJ. See also “Tho Railway* Con&tmction Facilities Act. 18G1 ” 
27 X as Vnt. i. 121, uO. II. 
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6 . Protection of Navigation. 

Part I. of tlie Railways Clauses Act, 1863, also contains various 
provisions giving authority to the Board of Trade to require certain 
things to he done for the protection of navigation. 

Thus, where a company is authorized by the special act to con- 
struct, alter or extend any work on, in, over, through or across tidal 
lands or a tidal water, the company must (under a penalty of 20 Z. a 
night), on or near the work during the whole time of construction, 
&c., exhibit and keep burning, every night, such lights as the Board 
of Trade requires or approves ; and must also, under a similar penalty, 
maintain similar lights for the guidance of ships on or near the work 
when it is completed. 

And where the company is authorized to construct a bridge over a 
navigable tidal water, and the special act does not make express 
provision respecting the spans of the bridge, the company must 
construct the bridge with spans of such headway and waterway, and 
with such opening spans (if any), and according to such plan, as the 
Board of Trade directs or approves. Where the bridge is constructed 
with an opening span, the company must abide by such regulations, 
as to the user of the bridge, as may be made by the Board under a 
penalty not exceeding 202. 

And where the railway cuts off access between the land and a tidal 
water or tidal lands, the company must, during the construction of 
the railway and from time to time thereafter, make, maintain, and 
keep open for public use and free of toll all such footways and 
caniage-ways over, under or across the railway, or on a level there- 
with, as the Board of Trade directs or approves (subject to certain 
provisos). Where the footway or carriage-way is made across tho 
railway on the level, the manner of making and watching tho level 
crossing is subject to the approval of the Board of Tracte. 

Where a compauy is authorized to construct a railway skirting a 
public navigable tidal river or channel, the company must not make 
any deviation of the railway from the continuous centre line thereof 
marked on the plan deposited by them at the Board of Trade, even 
within the limits of deviation shown on that plan, in such manner as 
to dimi nish the navigable space, without the previous consent of the 
Board, or otherwise than in such manner as is expressly authorized by 
the Board. If auy deviation is made in contravention of this section, 
the Board may abate and remove the work in the construction 
whereof the deviation is made, and restore the site to its former con- 
dition, at the expense of the company. The amount of the expense 
becomes a debt due to the Crown, and recoverable accordingly, or it 
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may bo recovered in tlio same manner as a penalty is recoverable. 
Similarly, if a work constructed over tidal lands or a tidal water is 
ubundoued or suffered to fall into decay, the Board of Trade may 
abate the work, and restore tlio site to its former condition, at 
the expense of tlio company. 

If at any timo tlio Board of Trade dooms it expedient, for the 
purposes cither of the special act or of that part (Part I.) of the 
.Railways Clauses Act, 18(33, which relates to the construction of a 
lailway, to order a survey of a work constructed by the company over 
tidal lands or tidal water, or of the intended site of any such work 
the company must defray the expense of the survey. 
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7. Infection of Powemjer Railway before o petting. 

No railway, or any portion of a railway, can bo opened for the 
public conveyance of passengers, until one month after notice of the 
intention of opening it has been given to the Board of Trade by the 
company, and until ten days after notice has also been given of tho 
time when the railway will he, in the opinion of tho company, suffi- 
ciently completed for the safe convej’ance of passengers, and ready for 
inspection (/■). Upon receipt of this latter notice the Board of Trade 
appoint an engineer officer to inspect the lino in question (s); and 
give notice to that effect to tlio railway company. This officer may 
enter upon and examine tho railway and works (i ) ; and if any person 
w il fully obstructs him a justice may fine tho offender 101. (it). If 
that officer reports that the opening would bo attended with danger 
to the public, tho. Board of Tiade may, from time to time, order the 
company to postpone the opening, for any peiiod not exceeding^" 
<.ne month ah a time, until it appears that the opening may take 
place without danger to the public: lmt such order is not bind- 
ing ou tlio company, unless a copy of the report of the officer be 
dt livcnxl to tho company with the order (j ). If any company open 
a railway without giving the before-mentioned notices (y), or in 
contravention of the order of the Board of Trade (y), they are liable 
m a penalty of 201, fur every day during winch the railway so 
continues open. 

By the Regulation of Railway Act, lb7t, the foregoing provisions 
extend to tin opening of any additional lino, deviation lmo, station, 


1 1 ) ,'l A G \ il t . I . *1.1, s 1. 
f ./ •> A l \'u t. 1 . 1»7, s. 1 ; f 3 Yit t, 
v, bit, s. 1,1. 
i/i Uilil 


I/O ’I A l Yid. c. 07, s . 6. 

(.») 3 4s 0 Viet c. 33, s 6, rol. II. 

(//) 3 is 0 Yii t. c. 35, s. 5, 
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junction or level crossing directly connected with a passenger railway; 
but tlio Board of Trade may dispense with the required notice so far 
as regards such works (z). And by the Railway Regulation Act, 

1873, where tlio inspecting officer has reported against the opening, 
and the Board lias postponed the opening once, the Board may direct 
further monthly postponements without going to the expense of gHg}**** 1 * 
directing further inspections until it appear that the requisitions of r.b. 
the inspecting officer with reference to the safety of the public have 
been complied with, or the Board be otherwise satisfied that the rail- 
way can be opened with safety (a). Although tho Board may have 
sanctioned the opening of one line of railway, they have authority to 
prohibit the use of an additional line of rails subsequently laid down 
upon the same railway (b) : and the consent of the Board is not by 
any means dispensed with by the fact that the additional line mani- 
festly conduces to the greater safety of the public. In a case heard 
after 1871, junctions were made in 18G3 between the main line of a 
railway and two branch lines on opposite sides of the main line, so 
that tiains coming from one of the branch lines ran for somo distance 
along the main line, and then passed on to the other brauch line. 

Some years afterwards the company laid down on their own land a 
new line parallel to their main line for about a mile, and substituted 
for one of the original jundtions a new junction, so as to form between 
the two branch lines a level crossing over the main line, and the com- 
pany also made two new stations on this new line. It was held by 
James, L. J., that the new line could not be opened without the 
previous sanction of the Board of Trade (c). 

It has been held that tho Board of Trade has an absolute discretion Absolute Mac. 

lion of -Board ox 

to postpone the opening of a railway upon the report of their in- ^in- 
spector. In. Attorney- General v. Great Western and Midland 8tatl,m - 
Railway Companies ( d ), the defendant companies had constructed a 
short passenger branch line (called the Clifton Extension Railway), 
tlio opening of which the Board of Trade directed to be postponed 
upon the report of the inspector (e) that the opening would be dan- 
gerous to the public unless a statiou wore erected at tho point of 
junction with tho line of tho Bristol Port Company (over which the 
defendant companies had running powers), or an existing station on 
that line, about a quarter of a mile from the point of junction, wore 
enlarged. The company deeming tho order of postponement not to be 

(:) 34 & 35 Yiot. c. 71, s. 5. 192 ; 35 L. T. 302, 921 ; 25 W. R. 330, 

(«) 30 & 37 Yict. o. 76, s. 0. 1015 -C. A. 

(ij) Attorney-General v. Osforif ami {<’) Tlio concluding words of this report 
Wolverhampton R Go., 2 W. 1?. 330. were, “that tho opening . . . ennnol bo 

(c) Attorney-General v. G. Jf r . 11. Go., sanctioned without danger to the public 

L. R., 7 Oh. 767, affirming YTickens Y.-O., using tho same, by mi son of the Inmmplete- 
ib. 770. note. ness of the work?.” 
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7 ll r/«"V tho powers of 5 & G Viet. e. 55, s. G, gave notice to the Board 

that they would disobey the order unless an injunction were obtained 
fo restrain them from opening. Jess el, M. R, granted such an injunc- 
tion, being of opinios/ that the only statutory preliminary of an 
i n^pccto^^pgrt ^ tr “inrnmplrtrn^fi of the works 1 ’ — which term 
include the want of a station — having been complied with, he 
had no jurisdiction to inquire into the reasonableness, either of the 
^ inspector’s report, or of the action of the Board of Trade thereon, and 

this decision was affirmed by the Court of Appeal. 

For Circulars, &c., of the Board of Trade under the above Acts, see 
VoL II. 


8. Siqx'i'intendence of Worfo of Railway after opening. 

As to the superintendence of railways when constructed, if the 
railways of two or more companies have a common terminus, or a 
portion of the same line of rails in common, or form separate portions 
of one continued lino of communication, anti cannot agree upon 
arrangements fur conducting their joint traffic with safety to the 
public, tlu* Board of Trade may, upon the application of either of the 
parties, decide the questions in dispute, so far as relate to the safety 
of I ho public, and may also determine by whom the expenses attend- 
ing on the arrangements .shall he borne. So, where railway compa- 
urns are bound by their special acts to make, at the expense of 
adjoining owuevs, openings in their lines for effecting communications 
with branch railways, and any difference arises between the company 
and the owneis as to the proper places for making such communica- 
tions, the Board of Trade may determine the difference in a manner 
lhaiicii inn binding on all parties ( /). A clause in a subsequent statute (which is 
soviet < ... ou iy applicable to passenger railways (rj ) ), — after reciting that powers 
of laying down branch lines opening into main lines and of passing 
along the main linos, and also powers to form roads or railways across 
existing railways on a level, had been given by various special acts to 
adjoining owners— enact-*, that if it appeal* to the Board of Trade 
that such powers cannot he so exercised, without seriously endanger- 
ing the public safety, and that an arrangement may be made, with a 
due regard to existing rights of propci ty, the Board may order that 

1 1 ) Tin* jimsiliition in this nuttir, Uj) Xo i ail way is considered ti pnwiiger 

u l>v simi.il a< b uj tally iLiti* In jus- uilwity within tints clause, U two-thiidb of 
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lU See also 2(J \ 'll \ n t. i. t);l, 6. It, the uunage of coals, iiou, stone or other 
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point a u leu-e in disputes about jatictious. s. 12. 


S. | HI )<!«?- 

tii<e (if tf 'or/.. 
iiftrr npi ninij. 


Tw ii Kiiiipanli s 
li nm? cm Ain> ni 
tuiinim-., 
nr nils. 

'i & fi Vmt. c. S'i, 
H.U. 


June! ii ms. 



SECT. 8.— SUPERINTENDENCE OP WORKS AFTER OPENING. 


417 


such power shall only be exercised subject to such conditions as they 
shall direct. 

In all cases where railways cross roads on the level, and the com- 
pany are willing at their own expense to carry the road over or under 
their railway by a bridge, the Board of Trade are empowered, on the 
application of the company, and after hearing the parties interested, 
if it shall appear that the level crossing endaugors the public safety, 
and that the proposal of the company does not violate existing rights 
or interests without adequate compensation, to give the company 
authority to build a bridge, or make such other arrangements as the 
nature of the case shall require. 

Where the company is authorized by a special act passed after the 
Railway Clauses Act, 1868, and incorporating the first part of that 
act, to carry the railway across a turnpike road or public carriage 
road on a level, it is provided by s. 6 of the Railway Clauses Act, 18G3, 
“for the greater convenience and security of the public,” that tbo 
company shall erect a lodge and keep a proper person to watch at the 
crossing, and shall be subject to such regulations with regard to the 
crossing, or the speed at which trains may pass, as may from time to 
time be made by the Board of Trade, under heavy penalties (26 & 27 
Yict. c. 92, s. 6). The Board of Trade may also at any time, if it 
appears to thorn nccessarf for the public safety, require a bridge to 
be substituted for a level crossing, and power is given to the company 
to take additional land for that purpose : (Sects. 7, 8.) 

And where a railway cuts off access between the land and a tidal 
water or tidal lands, the company are bound to make and maintain, 
free of toll to all persons at all times, such foot-ways, and carriage- 
ways under, over or across the railways, or on a level therewith, as 
the Board of Trade directs or approves : (Sect. 16.) 

The control of certain gatos placed upon railways is also entrusted 
to the Board of Trade. Before 5 & 6 Viet. c. 55, railway companies 
were, in some cases, compelled, by their special acts, to keep gates at 
level crossings closed across their railways ; but that statute directs, 
that, in all such cases, the gates are to be kept closed across the road, 
in lieu of across the railway ; but it is provided, that the Board of 
Trade may, in special cases, order that they should be kopt closed 
across the railway, instead of across the road. And by sect. 47 of 
the Railways Clauses Act, 1845, similar powers, with regard to all 
gates across such roads, are given to the Board of Trade. And, by 
the same act, trains may not cross a turnpike road on a level, adjoin- 
ing any station, at a greater speed than 4 miles an hour ; and the 
company are made subject to all such regulations as to such crossings 
as may be made by the Board of Trade (8 & 9 Viet. c. 20, s. 48). 
So, the Board may require the company to make a screen, or other 
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R. C. Aft, m, 

K. 0. 

Lodge at point 
of Mossing. 


JSonrcl of Trade 
may require a 
lmilge instead. 


Access to shore 
under or across 
the railway. 


Gates. 


& (5 Virt. c 
fi'.s 0. 


R. 0. Act, s 47. 

Sliced. 

Sect. 4<*. 


Screens. 



CHAP. X. — JURISDICTION OP BOARD OP TRADE. 


418 


S Snperlnteiid- 
tiKcafWurU 
after ofitnim. 


Entry on adjoin- 
ing lands to 
repair accidents, 
ka. 

5 & d Viet. r. 

AS, s. 14. 


Revival of com. 
pulsory poweiH 
in respect of 
additional lands, 

Sort. 13. 


Railway 

carnages. 


0 Pi/i Me . 


works, on the side of roads adjoining a railway, to prevent horses from 
being frightened : (Sects. 63, 64.) 

The Board of Trade are also enabled, in certain specified cases, 
to authorize companies to take possession of lands adjoining to 
railways. 

Thus, the Board may empower a company, in case of an accident 
or slip happening, or being apprehended, to any cutting, embank- 
ment, or other work, to enter upon lands adjoining tbo railway, to 
repair or prevent the accident, and to do any necessary works. In 
cases of necessity, the company may enter and execute the works, 
without previous sanction, the company taking care, within 48 hours 
after such an entry, to report to the Board the nature of the accident, 
and the works necessary. But these powers cease, if the Board, after 
considering the report, certify that they are not necessary for the 
public safety; and no land may he taken permanently for such 
works, without a certificate from the Board of Trade. 

So, in cases where the compulsory powers of purchasing and 
taking lauds have expired, if the Board of Trade certify that the 
public safety requires additional laud to be taken, “ for the purpose 
of giving increased width to the embankments, and inclination to 
the slopes of railways, or for making approaches to bridges or arch- 
ways, nr for doing such works for the rejJhir or prevention of acci- 
dents as am hereinbefore described,” the compulsory powers of 
taking land, which may lie contained in the act of the company, 
re vivo, so far as regards the portions of land mentioned in the 
certificate. 

It may ho added here, that the Board of Trade have power under 
the Regulation of Railways Act, 1868, s. 20, to exempt railway 
companies from the obligation to provide smoking carriages; and 
that by sect. 22 of tbe same act, it is for tho Board of Trade 
approve the npuins of communication between passengers add the 
servants of the companies which are required to be provided under 
that section. * 


fl. J iiUioi'ifij of the Board of Trade to senwtion Bye-laws. 

The jurisdiction of the Board of Trade <6ver bye-laws depends 
chiefly upon certain enactments contained inf 3 & 4 Yict. c. 97, which, 
after muting that companies were or migjnt be authorized to make 
bye-laws, and impose penalties “upon persons other than servants of 
the company/’ and alter providing for byelaw’s made before the 
passing of that act Cad. . 1840), enacts as to\future bye-laws, that 
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no “ such ” bye-law, order, rule or regulation annulling any existing 
bye-law, shall have any force, until two months after a copy of such 
bye-law shall have been laid before the Board, unless the Board shall 
before such period signify their approbation thereof. 

The Board are also authorized, at any time either before or after rosaiiowaneeof 
any bye-law, &c. laid before them shall have come into operation, to s & tvict. e. 
notify to tho company their disallowance thereof, and, in certain cases, 97, s ' 9 ' 
the time at which it shall cease to be in force ; and no bye-law, <fcc. 
so disallowed has any force (3 & 4 Viet. c. 97, s. 9) (h). It was after- 
wards provided by the Companies Clauses Act, 1845, 8 & 9 Viet, 
c. 16, ss. 124, 125, that companies might make bye-laws “ for regu- 
lating the conduct of the servants of the company,” and impose 
reasonable penalties for tho breach of them : and by the Railways 
Clauses Act, 1 845, 8 & 9 Viet. c. 20, ss. 108, 109, that companies 
might, “subject to the provisions of” 3 & 4 Viet. c. 97, make bye- 
laws “for better enforcing the observance of all regulations made 
(inter alia) generally for regulating the travelling upon or using and 
working the railway.” 

It may be collected from the foregoing enactments (although they 
are not very clearly expressed), that the power to make byc-laws, 
upon persons other than officers and servants, is still in theory pro- 
served to railway companies, as it existed before the statute, subject 
to the control of the Board of Trade. But it seems that the Board ^ 1,t0 
of Trade have no jurisdiction over bye-laws regulating tbe conduct 
of the servants of the company. Tbe words of the 108th and 109th 
sections of the Railway Clauses Act are no doubt wide, and gram- 
matically include the servants of the company ; but the 109th section 
must be taken to incorporate tbe 8th section of 3 & 4 Viet. c. 97, 
and that latter section by the use of the word “such” must betaken 
expressly to exclude tbe servants of the company from its general 
operation. The Companies Clauses Act does not seem to affect the 
legal point. By sect. 124, bye-laws as to servants are not to be 
repugnant to tbe provisions of the “ special act,” and as the Railways 
Clauses Act must be taken to be part of each special railway act, it 
is the Railways Clauses Act, not the Companies Clauses Act, which 
governs the question. And since the Railways Clauses Act leaves 
byc-laws as to servants unaffected, the companies may make such 
bye-laws undor either act, as they think proper. 

The Board of Trade have framed three model codes of bye-laws Bye-iaws for 

• u regulating 

for English, Scotch and Irish railways respectively, to which all the tiaveiung. 

companies have assented. The three codes are very nearly alike, 

(A) Some special acts of early date con- byc-laws Injustices, but these provisions 
taiued provisions requiring tlie approval of avo repealed by 3 & 4 Viet. c. 97, s. 10. 

K R 2 
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the only important difference being that the Irish code contains 
a byc-law against gambling which is not to be found either in the 
English or Scotch code. Companies coming into existence after 
the model codes were formed, may frame bye-laws of their own ; 
but as they have no force unless sanctioned by the Board of Trade, 
that Board has practically the power of compelling these companies 
also to adopt the model codes. The English code is set out at length 
in a subsequent chapter (i). 

The Board of Trade also sanctions bye-laws regulating the carnage 
of gunpowder and other explosive substances, under the Explosives 
Act, 1875, 38 Viet. c. 17, s. 32 (A’). 


10. Authority of the Board of Trade to originate Prosecutions , and 
other Legal Proceedings. 

The Board of Trade were authorized by a statute passed in 
1840 ( l ) to take certain steps to compel railway companies to comply 
with the provisions contained in their special acts of Parliament ; but 
that statute was superseded in 1844 by a ipore extensive measure. 

Whenever it appears to the Board of Trade that any of the pro- 
visions of tlie special acts, or of any general act relating to railways, 
have not been complied with by a company, or its officers, or that a 
company has acted or is acting in a manner unauthorized by statute 
relating to the railway, or in excess of the powers of such acts, and it 
also appears to the Board that it would be for the public advantage 
that the company shall be restrained from so acting, the Board 
“ shall certify the same ” to the Attorney-General ; and thereupon 
the Attorney-General “shall,” in case the default consist of nottf* 
compliance with the acts, proceed to recover penalties or forfeitures, 
or otherwise to enforce the due performance of the acts. In case the 
default consist iii the commission of some act auauthorized by law, 
the proceeding must be to obtain an injunction to restrain the 
company from acting in such illegal manner, or to give such other 
relief as the nature of the case may require. But it is provided, 
first, that uo certificate he given until 21 days after the Board has 
given notice to the company of their intention to give it ; secondly, 
that no legal proceedings be commenced, except upon certificate, 
and within one year after offence committed. 

t i) Sop post. Chap. XIF., Sod. Id. "Hpgu- powor of making loro- laws, 
lalinns ns to live-laws.’’ It must bu borne (k) See Chap, XVI., Soot. 5, post, 

in mind that in theory it is the companies, (l) By 8 it 4 Viet, c. 97, s. 11. 

and not tlie Board oi Trade, who have the 
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The Attorney-General is bound to act on receiving the certificate 
of the Board of Trade (m), and the Court will not inquire into tho 
reasons for which the certificate was given (?t). 

The Board of Trade may also, upon a certificate of tho Board 
alleging a violation of sect. 2 of the Railway and Canal Traffic Act, 
1854 (o) — or, of sect. 16 of the Regulation of Railways Act, 1868 (p), 
— or, of any part of the Regulation of Railways Act, 1878 (q), appoint 
“ any person,” whether personally aggrieved or not, to apply to the 
Railway and Canal Traffic Commission for redress (r). Chambers of 
Agriculture, and similar associations, have uo locus standi before 
the Railway and Canal Traffic Commission, without previously 
obtaining a certificate from the Board that they are in the opinion 
of the Board proper bodies to complain (s). No member of the public 
may apply for a through rate without having previously complained 
to and obtained a healing from the Board (£) ; and the Board has a 
general, but rather vague power, of entertaining complaints by any 
person, or by any borough council, or similarly representative body, 
that a railway company is charging him an unfair or unreasonable 
rate of charge, or is in any other respect treating him in an oppres- 
sive or unreasonable manner, whoreupon the Board, if they think 
there is reasonable ground for the complaint, may call upon the 
company for an explanation, and endeavour to settle amicably the 
differences which have arisen (u). 

A particular power, given by tho 3rd section of the Railway and 
Canal Traffic Act, 1854, of procuring the Attorney-General to take 
proceedings uudor that act, although not extinguished, would seem to 
be rendered unnecessary by the Regulation of Railways Act, 1873. 


11. Returns as to Tolls , Airumts cmd Traffic, Accidents, 
Signal Airangcments, and Continuous Bmkcs . 

By an act passed in 1840 (a?), the Board of Trade may direct every 
railway company to deliver a table of all tolls, rates and charges, 


(m) AUmiey-Genoral r. Great Northern 
R. Co. , 29 L. J., Ch. 794. 

(n) Aftomey-Oenoml v. Orfonl and 
Wolverhampton R Co., 2 W. R. 330. 

(o) 17 & 18 Viet. c. 31, vol. II. The 
2nd section prescribes the giving due facili- 
ties for traffic nud forbids undue preference. 

(p) 31 & 32 Viet. c. 119, vol. II. Tho 
Kith, soction, par. 2 of which, is repealed 
by the Act of 1888, but partially repeated 
(see p. 627, post) by s. 28 of that Act, 
forbids undue preference in cases where 
railway companies work sterna vessels. 

(?) 36 & 37 Viet. c. 48, vol. II. Sue 


especially sects. 11, 14, 17, 18 and 20. 

(<•) Regulation of Railways Act, 1873, 
36 & 37 Viet. c. 48, s. 6 ; Railway and 
Canal Traffic Act, 1888, 51 & 52 Viet. c. 
25, s. 1. 

(a) Aet of 1888, s. 7, suli-s, (b). Under 
tho Aot of 1873, s. 13, a preliminary 
certificate of the Hoard was required in the 
case of applications by any public bodies, 
o.y., even by municipal corporations, but 
that section is repealed. 

(i) Aet of 1888, s*. 2.'. 31. 

<i/l Act of 18bb, s. 31. 

3 & l Viet. e. 97, s>. 3, vol. II. 


Application to 
lliul way and 
Canid Traffic 
Commission. 


R. R. Act, 1873. 


11. Relurm. 
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iL *tm\ f rom time to time levied on each class of passengers, and on cattlo 
and goods convoyed by the railway (as) ; such returns to he re- 
quired, in like manner, from all the companies, unless the Board 
specially exempt any of them. But these returns have never been 
required by the Board of Trade, so that no public department is in 
possession of general information as to the amounts of actual tolls, 
rates, and charges, and the differences between maximum and 
actual tolls, &'c. Such differences for any time being are ascertain- 
able only by a comparison of the tables published by the companies 
under the provisions of two recent statutes (y), with the clauses of the 
special act affecting that part of the line on which they are charged. 
A return of maximum rates and charges for passengers, animals, 
and goods, which the railway companies of the United Kingdom are 
authorized to make, was presented to the House of Commons in 
1881. 

cotton By 3L & 32 Viet. c. 33, railway companies are required to furnish 

to the Board of Trade monthly returns as to the amount of cotton 
forwarded by them. 

Accounts,. By the Regulation of 'Railways Act, 1868, s. 4, every railway 

mi.andisbs. company must forward to the Board of Trade a copy of its half- 
yearly statement of accounts. And by the Regulation of Railways 
Act, 1871, s. !), every railway company nluht forward to the Board 
annual returns of their capital, traffic and working expenditure. In 
each case the Board may alter, with the cousent of a company, the 
comprehensive forms set forth iu the schedules to the respective 
statutes {z) ; and the Railway and Canal Traffic Act, 1888, 31 & 52 
Viet. c. 25, enacts, by 32, that the returns under s. 9 of the Act 
of 1871, shall “ include such statements as the Board of Trade may 
from time to time proscribe," altering the forms referred to in that 
section “ in such manner as they think expedient .” 

Hotunis ni ,ieti. Returns off accidents, which had been previously required by the 
r r. ai‘ 1 , ihri. act of J840, and a subsequent act of 1842 (5 & G Viet. c. 56) amend- 
ing it, arc now entirely governed by the Regulation of Railways Act, 
1871 (34 & 35 Viet. c. 78). That statute (sect. 6) prescribes that 
the railway companies concerned must furnish to the Board of Trade 
notice of any of the following accidents : — 

(1) Any accident attended with loss of life or personal injury : 

(2) Any collision with a passenger train : 

(3) Any passenger train, or part of it, leaving the rails : 

(4) Generally, any accident likely to cause loss of life or personal 

injury, “ and which may be specified in that behalf by any 

V J 3 a 4 Viet. i*. R7, i. 3, \ol 1J. yuuiU, 36 a 37 Viet. e. 18, s. 14, vol. II, 

(V) Sw? *»*> to tues lor lussougora, 31 A (;) See ('hup. II., Sect. 11, ante. 

Viol. »*, UR, s. t.'i : anil in to ratis toi 
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order to be made from time to time by the Board of 
Trade.” 

The notice is to be sent by the earliest practicable post, and the 
Board may direct notice of any class of accidents to be sent by 
telegraph. The penalty for non-compliance with the 6tli section is 
not more than 20 L, and is, by the loth section, recoverable in the 
same manner as penalties imposed by the Railways Glauses Act, 
1846, s. 145, i.c., before two justices of the peace or a stipendiary 
magistrate. 

Every railway company must, on or before the 15th of February in 
every year, make a return to the Board of Trade of the number of 
cases in which any passenger line is crossed on the level by any other 
passenger or goods line or siding ; of the number of cases in which 
the requirements of the inspecting officers have or have not been 
complied with in respect of signal arrangements ; of the number of 
miles of railway worked on the absolute or permissible block system 
respectively ; the train porter system ; and the train staff system ; 
with various other particulars minutely detailed in the schedules to 
the Railway Regulation Act (Return of Signal Arrangements, 1873), 
36 & 37 Yict. & 76, and required by the 4th section of that act. 

Every railway company must also make to tho Board of Trade 
returns respecting the use of continuous brakes on the passenger 
trains running on the railways worked by such company, and con- 
taining the name and description of brake in use, the amount of 
stock fitted with continuous brakes, the amount of stock not so 
fitted, with other particulars contained in the schedule to the Con- 
tinuous Brakes Act, 1878, “ and such other particulars as the Board 
of Trade from time to time prescribe.” 

For the statutes and orders of the Board of Trade thereunder, see 
jvol. II. 


1 2. Regulation of Third-Glass Trains. 

Railway companies were required by 7 & 8 Viet. c. 85, s, 6, to 
convey passengers by third-class trains, on payment of specified 
fares ; and over certain conditions as to speed, and other particulars, 
the Board of Trade had a special controlling power. But this enact- 
ment has been repealed and replaced by tho Cheap Trains Act, 1883, 
under which the Board of Trade, and under certain circumstances 
the Railway Commissioners have a more general power to require a 
proper proportion of accommodation for passengers at not more than 
penny per mile fares, which power is dealt with elsewhere (a). 
lit) See on tlua subject, post. CJIiiiji. XII., Sects 12, 11. 
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L3. Regulation of Speed of Mail Trains. 

The obligations imposed on railway companies to transmit her 
Majesty’s mails are treated of elsewhere (h). An early statute 
required them to convey the mails by trains propelled at any speed 
which the Postmaster-General might require, not exceeding the 
maximum speed of their first-class trains (c), but, by a subsequent 
statute, the Postmaster-General is authorized to require that the 
mails shall be forwarded, by certain railways, at any rate of speed 
which the Inspector-General of Railways may certify to be safe, not 
exceeding 27 miles in the hour, including stoppages (d). 


14. Author'd/) of the Board of Trade to appoint Arbitrators, 

U mp i res an d I nspectors. 

By “The Railway Companies Arbitration Act, 1859 ”(e), the 
Board of Trade may in certain cases appoint arbitrators and umpires. 
The Board of Trade are also authorized to appoint an limpiro to 
determine curtain matters referred to arbitration, under the provisions 
of the Consolidation Acts (/). This power applies to all cases where 
a railway company is one of the parlies interested in tho application ; 
and the Board may be called upon to exercise their powers, if the 
arbitrators refuse or neglect for seven days to appoint an umpire. 
See tlio Companies Clauses Consolidation Act, 8 & 9 Yict. c. 16, 
s. 131 ; tho Lands Clauses Consolidation Act, 8 & 9 Viet. c. 18, 
s. 28 (<j ) ; the Railways Clauses Consolidation Act, 8 A .9 Viet, 
c. 20, s. 12!); tlic Regulation of Railways Act, 1868, 31 & 32 Victr' 
c. 119, ss. 30 — 32 ; and the Board of Trade Arbitrations Act, 1874, 
37 & 38 Viet, c! 40. 

Many .special acts (It), relating to railways in the neighbourhood 
of London, require the companies to provide cheap trains for tho 
labouring classes, and limit the liability of tho companies in respect 
of accidents happening to passengers by such trains to J00Z. ; the 
amount of compensation payable in respect of any passenger so 
injured to be determined by an arbitrator to bo appointed by the 
Board of Trade, aud not otherwise. And it is provided generally by 

(//) Sw Uliap. XII.. iScil. lo. Uhfir fl. On., 8 De Gtx, M. & G. 

(/) 1 A; 2 Yirl. c. 98, s. 1, post, vol. II. 487. 

(Still miiqtealed.) (;/) Sue Chap. VI., Sect, 3, cute, aud 11 

1(7) 7 8 Viet. c. So, s. 11. 15 Yict. c. til, s, 3, post, vol. II. 

(() 22 & 23 Yict. c*. 59, ss. 8, Id, 13, 15. (/() Sec Chap. XII., Sect. 12, post. 

(/) See Nrirrii anil EiinhlUJni It. Vo. 
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the Regulation of Railways Act, 1868, s. 25, that where a person 
has been injured ‘or killed by an accident, the Board of Trade, upon 
the joint application of the company and the party claiming com- 
pensation, may, if they think fit, appoint an arbitrator to determine 
the amount of compensation, if any, to be paid. 

The same act (sect. 6) gives power to the Board to appoint in- 
spectors to examine into the affairs of a railway company and the 
condition of its undertaking, upon application mado by directors or a 
certain proportion of shareholders. 


15. Authority of the Board of Trade to authorize the Abandonment 

of Railways. 

If any company, authorized by act of Parliament passed before 18G7 
to make a railway, desire that tho making and carrying on of such 
railway, whether commenced or not, be abandoned, such company 
may, witli the consent of the holders of three-fifths of tho shares of 
the company (i), make application to the Board of Trade, setting 
forth tho particulars of the railway or portion of the railway desired 
to be abandoned, and tue grounds of the application (&). After 
providing for the mode of calling a meoting of shareholders to obtain 
their consent to the abandonment, and of calling a second meeting, 
if the Board of Trade think it necessary, the act provides, that if it 
appear to the Board that there are sufficient grounds for entertaining 
such application, the Board “shall require” tho company to give 
notice of such application by advertisement, setting forth therein 
liow any person, who thinks himself aggrieved by the proposed 
abandonment, may bring such objection before the Board of Trade. 
The Board may inspect the books of account, &c., and also may send 
an officer to inspect the railway or work proposed to be abandoned. 

Upon proof that such notice had been duly given, the Board may ) 
by warrant, authorize the abandonment of the railway or portion of 
railway : but they are not bound to do so (l). And it is expressly 
provided that in considering the objections to the proposed abandon- 
ment of a part only of the railway, the Board shall have regard to 

(i) Ah io abandonment where loss than by acts linked before 1807, and amended 
tliree-liftlis of the eharo capital has been in some details by that aid, sects. 81—35, 
subscribed, see the Railway Companies and by the Abandonment of Railways Act, 
Act, 1867, 30 & 31 Viet. c. 127, s. 82, 1809, 32 & 33 Viet. c. 114, vol. II. The 

vol. II. Commissioners of Railways were originally 

(fc) Abandonment of Railways Act. 1850, authorized to grant the warrant, but were 
13 & 14 Viet. c. 83, extended by the on tlieir abolition superseded by tho Board 
Railway Companies Act, 1867, 30 A: 31 of Trade by It & 15 Viet. i\ 04. 

Viet. c. 127, h. 81, to railways authorized (7) 30 k 31 Viet. e. 127, s. 31 (3), vol. II, 
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l° ca l situation of the lands of the shareholders objecting, and may 

in certain cases reduce or cancel the shares of the shareholders so 

objecting: (Sects, lo, 16.) 

Sect. 17. Within one month aftor any warrant is granted, the company must 

give notice, requiring all persons having any claims upon the com- 
pany for compensation or otherwise to transmit the statement of 
such claims. 

Upon proof that notice of the warrant has been duly published, 
the Board “ shall certify” tho same accordingly; and such certificate 
is made evidence. 

Hi luss nt mm After the granting of the warrant tho company aro released from 

K lion, o o sr j 

rnroay tonuU all liability to make (m) or work (?i) the railway, &c., or to purchase 
Sect. 19. any of the lands, or to complete the purchase of aD y such lands, or to 
complete any contract which by reason of such abandonment cannot 
sects 20 -a7. bo performed: (Sect. 19.) But it is provided that the company 
shall not be released from certain specified contracts; and com- 
pensation must also bo paid to certain parties as in the act is 
directed : (Sects. 20—27.) 

tMmjmu iur The terms of the 19th section plainly authorize the abandonment 
iiafhc. 0 f a railway even after it has been oponed for traffic ; but it is believod 

that no instance of this has occurred in practice. Schemes which 
fail after an opening of the line are either handed over to more 
prosperous companies under a special act, or worked upon tho terms 
of a composition with creditors under the Railway Companies Act, 
1867 (o), or special “Arrangement Acts.” 


K'- **** 16. Authority of the Board of Trade to authorise Light Railways*-* 

Onli r fm con- Under the Regulation of Railways Act, 1 868, 31 & 32 Viet. c. 119, 
vuiKin^ul i ail s. 27, the Board of Trade may by licence authorize a company apply- 
n iug for it to construct and work as a light railway the whole or auy 
a. r Art, isns, 0 f a railway which the eumpany has power to construct or work. 

But before granting the licence the Board will cause due notice of the 
application to be given, and will consider all objections and repre- 
sentations received by them, and make such inquiry as they think 
(jowiit urns nmi necessary. Aud a light railway must be constructed and worked 
light mhvajN. subject to such conditions and regulations as the Board may impose. 

It is provided, by sect. 28, that the regulations respecting the weight 

[hi) It was not till tbn «* venis alter the liability to make the lailway does not exibt. 
passing of tlio act that it was decided bj (//) See (.'lup XVI., Sect. 1, post, 

/l. v. Yuik uni/ Ninth Mtdhiitd 11. Co,. (u) Sec Chap XV., post. 

1 E. k 1$. 858, and p. 371, ante, that tin* 
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of locomotives, carnages, &c. to be used on the railway ah all not 
authorize a greater weight than 8 tons to be brought upon the rails 
by any one pair of wheels ; and that the regulations respecting the 
speed of. trains shall not authorize speed exceeding 25 miles an hour, Speed, 
and heavy penalties are attached, by sect. 29, to breaches of the 
regulations. The regulations of the Board must be published by the 
company like bye-laws under the Railways Clauses Act, 8 & 9 Viet, 
c. 20, s. 110, and a penalty is affixed to non-publication. 


17. Notices, <bc., how to be served ami sinned. vi.Fomana 

u i Service of 

. i . . . Natlcei. 

The old statutes contained provisions which are referred to in the 

note (p), directing the mode in which documents issuing from the 
Board of Trade were to be signed ; and also what should be deemed 
sufficient service of them upon railway companies. But these pro- 
visions were all repealed by the Regulation of Railways Act, 1868 (q), 
which enacts (sect. 39), that — 

“All requisitions, orders, regulations, appointments, certificates, licences, Sendee of raqiu- 
notices and documents which Relate to a company, if purporting to be signed by sitlons, &c. , 
some secretary or assistant secretary of or by some officer appointed for the pur- R. a. Act, 1868 , 
pose by the Board of Trade, shall, until the contrary is proved^ be deemed to have b - ®* 
been so signed, and to have been given or made by the Board of Trade. They 
may he served by the Board of Trade on any company in the manner in which 
noticoa may be Berved under the Companies Clauses Consolidation Act, 1845 ; 
and all notices, retiums and other documents required to he made, delivered or 
sent by a company to the Board of Trade shall be left at the office of, or trans- 
mitted through the post addressed to, the Board of Trade." 

The reference is to the 135th section of the Companies Clauses 
Act, by which notices may be served by “being left or transmitted 
through the post directed to the principal office of the company, or 
one of their principal offices if there shall be more thdn one, or being 
given previously to the secretary, or in case there be no secretary, 
then by being given to any one director of the company." 

And by 14 & 15 Viet. c. 64, where by any act relating to railways ^* 1 ® Vict - c 
or to any railway, the Board of Trade axe empowered to make or 
issue any appointment, authority, determination, order, requisition, 
regulation, certificate or notice, or to do any other act, the Board of 
Trade may signify such appointment, &c., or other act by a written 
or printed document, signed by one of the joint secretaries of the 
Board, or by some assistant secretary, or other officer appointed by 
them to sign documents relating to railways. Every such appoint- 
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ment, &c., signified by a document, purporting to be so signed as 
aforesaid, is to be deemed authentic, and received in evidenco in all 
Courts without further proof, until it be shown that the document 
was not signed by the authority of the Board of Trade (r). . 

Finally the Railway and Canal Traffic Act, 1888, 51 & 52 Viet, 
c. 25, prescribes in general terms, as to the validity of documents, 
that — 

(1.) All documents purporting to be rules, orders, or certificates made or issued 
by the Board of Trade, and to bo sealed with the seal of the Board, or to be 
signed by a secretary or assistant secretary of the Board, or any person autho- 
rised in that behalf by the President of the Board, shall be received in evidence, 
and deemed to be such orders, rules or certificates without further proof, unless 
the contrary is shown. 

(2.) A certificate signed by the President of the Board of Trade that any order 
made, certificate issued, or art done, iB the order, certificate, or art of the 
Board of Trade, shall be conclusive evidence of the fact so certified. 

By the Railway Companies Act, 1867, 30 & 31 Viet. c. 127, s. 35, 
it is provided, that the issuing of any warrant or certificate relating 
to deposit, or to any monoy, stocks, &c. deposited, or any error in any 
such warrant or certificate, shall not make the Board of Trade, or the 
person signing the warrant or certificate on their behalf, in any 
manner liable. 


(r) See also R. 0. Act, I84£^ g. 67. 
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1. Origin of the Jurisdiction. i. o,m«j 

jMti'Jlu.twn. 

The numerous amalgamation Bills which came before Parliament 
in the Session of 1872, led to the appointment of a Joint Select 
Committee of the two Houses, “ to inquire into the subject of the 
Amalgamation of Railways, with special reference to the bills then 
before Parliament, and to consider whether any and what regulations 
should be imposed by Parliament in the event of such amalgamations 
being sanctioned.” From the Report of that Committee presented in 
the same year, it appears that the necessity of the establishment of a 
special tribunal to deal with certain railway questions' was universally 
acknowledged. The Railway and Canal Act of 1834, the object of 
which was to compel railway companies to give reasonable facilities 
to the public, to treat all their customers alike, and to forward 
through traffic without delay (a), had been administered by the 
Court of Common Pleas with indifferent success. Indeed, with 
respect both to main and through traffic, considered irrespective of 
" undue preference,” this act had been a complete failure, not a single 
successful application having been made. And although “the de- 
cisions of the Courts between different classes of traders had been 
satisfactory in principle, and there, was no reason to suppose that 

(a) See Chap. XII., Seat. 8, p. 482, post. 
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i. origin of any tribunal specially constituted would come to sounder eonclu- 

Jui luttetuiH. J , ■‘■It . . 

sums, it appeared that questions of fairness of charges were matters 

of administrative policy rather than simple questions of law, and 
could be better and more cheaply investigated by a special tribunal 
acquainted with the subject (b). The committee, therefore, after 
pointing out that the Board of Trade is not sufficiently judicial, a 
court of law not sufficiently informed, and a parliamentary com- 
mittee not sufficiently permanent, recommended the appointment of 
a Commission, to consist of not less than three persons of high 
standing, of whom one should be an eminent lawyer, aud one a 
person well acquainted with railway management. 

The chairman of this committee, Mr. Chichester Fortescue, now 
Lord Carlingford, was also President of tho Board of Trade. In the 
Session of 1873 he introduced a bill which followed the recommen- 
dations of the committee almost verbatim (c), and which, after some 
modifications by Parliament, became the Regulation of Railways Act, 
1873 (36 & 37 Viet. c. 48). 


a. Tht ihiiimy 2. The Rathvatf Commissioners. 

CimmMmm. 

Under this Act of 1873, which remained in force for five years after 
the 21st July, 1873, aud till the end of the then next Session of Par- 
liament (sect.. 37), and which was afterwards annually continued until 
the end of 1887, by successive “ Expiring Laws Continuance Acts,” 
the Crown appointed three “Railway Commissioners,” one “of expe- 
rience in the law,” and one “ of experience in railway business,” pro- 
hibited from bolding railway stock of any kind : (Sect. 5) (d). They 
might, in the exorcise of their jurisdiction, call in assessors' of 
“engineering or other technical knowledge” (sect. 23), and enter or 
depute other persons to enter railway or canal buildings : (Sect. 25.) 


(1) See Report, pp. xiii. xlvii. 

(V) Tho Report concludes as Follows • 
••If tho above recommendations aie adopted 
by Parliament they will not have the effect 
or preventing tin- railway monopoly nr »r 
.securing that tho public shall share by 
reduction of rates and Hues in uny in- 
creased profits which the railway com- 
panies may take. Rut the committee be- 
lieve that their effect will bo— (a) To pre- 
serve the competition which now exists by 
sea ; (b) To give immediately such sup- 
port as is practicable to competition by 
canal, and both immediately aud ultimately 
to dovolopo and utilize the capacities of 
canals j («*) To let the public know what 
they me charged, aud why they are charged. 


and to give them better means than at 
present exist for getting unfair charges 
lciucdied ; (d) To enforce tho harmonious 
working aud development of tho present 
railway and canal systems, so as to produce 
horn them, in the' interest of the public, 
at the same time of the shareholders, the 
greatest amount of profitable work which 
they are capable of doing.” 

(</) Tho Commissioners at the end of 
lb.sb were : The Right Honourable Sir F. 
Peel, K.C.M.G., A. E. Miller, Esip, Q.C. 
(appointed iu place of II. Maenamara, Esq., 
barrister-at-law, who died in 1877), and 
IV. P. Price, Esq,, formerly chairman of 
the Midland Railway Com] uny. 
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Their main business consisted in the enforcement of the 2nd section 
of the Railway and Canal Traffic Act, 1854, as amended by the act 
of 1873, with regard to traffic facilities, undue preference, and 
through rates (see sect. 4 of this chapter); but they were also 
entrusted with the supervision of working agreements, with the 
settlement of disputes as to terminal charges, and other matters. 

The Commissioners were bound to state a case for the opinion of Apgedftomth# 
a superior Court upon matters arising out of sect. 2 of the Act of c<mimis*ianei*. 
1854, and empowered to state a case upon other matters, upon any 
question which in their opinion was a question of law (sect. 2G) ; but 
there was no further appeal against the decision of the High Court 
upon a case so stated ( e ). 

The Act of 1873 did not contain, as the Act of 1888 does, any p«m itioiu of 
exclusion of prohibition, and the Commissioners were not unfre- commissioners, 
quently prohibited from dealing with matters beyond their juris- 
diction (/). 

Their sittings were "at such times and places as seemed to them sittings of the 
most convenient for the despatch of business : ” (Sect. 27.) The ffimeS?" 1 " 
office of the Commissioners was in the West Front Committee Room, 

House of Lords, and the Commissioners for a long time did not 
hear cases elsewhere. In and after 1882, howover, they occasionally 
exercised their clear power* to sit in Scotland or Ireland, and heard 
cases in Glasgow, Dublin, and Belfast. 

During the fifteen years of their administration the Commissioners The decision* of 
pronounced some two or three hundred decisions. Full reports of aramSKra. 
these, with head notes, were published from time to time by Messrs. 

Neville and Macnamara, and Messrs. Browne and Macnamara, and are 
now styled “ Railway and Canal Traffic Cases.” The Commissioners 
themselves in their annual reports to the Crown under the act com- 
mented on the more important cases, and printed them in an Appendix. 

The cases arc also frequently referred to in this work, and tables of 
them are given at page 476. They are in the main decisions on the 
ever recurring question of fact — the question of what is reasonable. 

The Railway and Canal Commission may follow or disregard them 
as it pleases, and may even refuse to allow them to be cited as 
authorities, but it may perhaps be predicted that as the Commis- 
sioners followed the Court of Common Pleas, so the Railway and 
Canal Traffic Commission will follow the Railway Commissioners, the 
more especially if and so long as the personnel of the two Commis- 
sions shall remain in greater part the same, inasmuch as on questions 
of fact the opinion of the majority will still prevail. 

(e) Hall v. L. B. <£• S. 0. R. Co,, L. R., Co., L. JL, 2 Ex. 450 ; South Eastern R. 

17 Q. B. D. 280—0. A. Co. v. Ralhcay ComiaK loners, L. R., 6 

(/) See e.g., Tomer v. L. C. & D. R. Q. B. D. 586— C. A, 
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CHAP. Xi. — JURISDICTION OP RAILWAY AND CANAL COMMISSION. 

The Railway Commissioners cease to exist on. the 31st of 
December, 1888, from and after which (lay their jurisdiction is 
transferred to— 

3. The Railway and Canal Commission. 

The temporary Regulation of Railways Act, 1873, 36 & 37 Viet, 
c. 48, from which the Railway Commissioners derived their juris- 
diction, though perpetuated by the Railway and Canal Traffic Act, 
1888, 51 & 52 Viet. c. 25, s. 47, in most other respects, expires with 
respect to the Commissioners on tho 31st December, 1887, that being 
the date to which the Expiring Laws Continuance Act of 188G had 
continued it. On the expiration of the Act of 1873 there is 
established by sect 2 of the act of 1888 "a new Commission styled 
the Railway and Canal Commission,” in the act and in this book 
referred to as “ the Commissioners,” and consisting of two appointed 
and three ex officio Commissioners — the Commission to be a Court 
of Record. 

The two appointed Commissioners are to be appointed by the 
Crown on the recommendation of tho President of the Board of 
Trade, and one of them is to be “ of experience in railway business : ” 
(Act of 1 088, s. 3 ) They arc, in furtherance of the common law rule 
that no judge ought to decide a matter on which he is himself 
interested (ij), absolutely prohibited from holding railway stock of any 
kind: ( Ih . and Act of] 873, sect, o.) 

Each of the three ex officio Commissioners is to be a judge of a 
superior Ouurt, one to be nominated for England, one for Scotland, 
and one for Ireland, and none of them to he required to attend 
out of tho part of the United Kingdom for which he is nominated. 
In and for England the nomination is to be made by the Lord 
Chancellor, who also makes regulations as to the arrangements for 
securing the attendance of the judge of the High Court nominated 
(sect. 4). 

Tin* Commissioners may sit in any part of tho United Kingdom; 
but when holding a public sitting in London must hold it at the 
Royal Courts of Justice or at such other place as the Lord Chancellor 
may from time to time appoint. 

Not loss than three Commissioners are to attend at the hearing of 
any case, and the ex officio Commissioner is to preside, " and his 
opinion upon any question which in the opinion of the Coinmis- 


(i/) Met* Din\> s v. (I iii ml Jinufhii (Jamil ol Lord ('ottenlmm, C, was sot aside on 
Co., 3 H. L. C. 7 .'ill, iu whit h tin* decision the ground of Ins heiin> a shareholder. 
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sioners " [not controllable by any Court (-£)] “is a question, of law shall 
prevail ” (Act of 1888, sect, 5). 

Every judge who is an ex officio Commissioner must attend to Attendance or 
hear the Commission cases as soon as possible , 11 and any such judge aomiwHioncra. 
shall be required to perform any of the other duties of a judge of a 
superior Court only when his attendance on the Commission is not 
required" ( lb . sub-s. 5). Provision is made for the appointment of 
temporary Commissioners in case of necessity (lb. sub-ss. 6 and 7). 

The Commissioners have (1) transferred to them all the iurisdio- Geneiai furis- 

.. . . -I rn . . . , , , ■’ diftinnonhe 

tion ot the Railway Commissioners “ under the Act of 1873, or any oummiviwueis 
other Act or otherwise," to enforce facilities for traffic, to prohibit 
undue preference, and to supervise working agreements and teirainal 
charges (Act of 1888, sect. 8) ; and (2) conferred upon them, in en- 
largement of these transferred powers, jurisdiction to enforce the obli- 
gations of special Acts, to award damages, to determine disputes as to 
rates charged for goods or animals, to order traffic facilities notwith- 
standing agreements, to enforce orders upon two or more companies 
by mutual arrangement, and to apportion expenses between com- 
panies and applicants for railway works (Act of 1888, sects. 9 — 16) 

— which jurisdictions we will now proceed to consider in detail. 


* 




4. General Locus Standi before the Commissioner. 


4. Lorn Standi 
before the 
Comm^lnneei. 


The Commissioners have jurisdiction to enforce the observance of 
the Act of 1854 os amended by the Acts of 1873 and 1888, and of 
the 16th section of the Railways Regulation Act, 1868, and also to 
entertain any complaint which they have jurisdiction to determine, 
made by — 

(1) Any person or company complaining of any contravention of Loom standi 

the above statutes, or of any enactment amonding or CtmimisqioneiB 
applying them ; 

(2) Any person appointed by the Board of Trade ; 

(3) Any harbour board, conservancy authority, borough council, 

county council, justices in Quarter Sessions assembled, 
urban sanitary authority, or rural sanitary authority, with- 
out proof that the complainants are aggrieved ; and 

(4) Under the authority of a certificate from the Board of 

Trade, that it is in the opinion of the Beard a proper 
body to make such complaint, any association of traders 


(i) See Central Wales A Cwnrnrthcn Junction E, Co. v. L. A If. TF. R. Co., 2 Nev. 
& Mac. 199. 

F F 


TT. — VOL. I. 
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or freighters, or chambers of commerce or agriculture, 
without proof that the complainants are aggrieved (Act 
of 1888, sect. 7) ; 

5. In the case of an application for through rates, except by a 
company, any person interested who has made a com- 
plaint to and obtained a hearing from the Board of Trade 
(16. sects. 7 and 31). 

The expenses of any borough council, or other local authority in 
or incidental to any complaint to the Commissioners, may be defrayed 
out of the rates or funds out of which the expenses incurred by such 
authority in the execution of their ordinary duties are defrayed 
(sect. 54*) ; and such authority may raise the necessary amount by 
borrowing, with the consent in the case of a harbour or conservancy 
authority of the Board of Trade, and in other cases of the Local 
Government Board (46.). 

In the case of chambers of commerce, &c., the Board of Trade may 
require security for costs. The certificate is in force for twelve 
months (Sect. 7). 

No appeal lies from the Commissioners upon any question regard- 
ing the locus standi of a complainant (Sect. 17). 


5. Ewfommcnt of Sect. 2 of the Railway and Canal Traffic 
Act , 1854 

The 2nd section of the Railway and Canal Traffic Act, 1854, as 
amended by sect. 25 of the Railway and Canal Traffic Act, 1888, which 
roplaces the repealed sect. 11 of the Regulation of Railways Act, 
1873, enacts that every railway and canal company shall (1) g ive all 
reasonable facilities for receiving, forwarding, and delivering their 
own traffic; (2) abstain from giving any undue preference to any 
particular person, company, or traffic ; (3) give all reasonable facilities 
for receiving, and forwarding through traffic; and (4) receive, for- 
ward, aud deliver through traffic at through rates ; and the 11th 
section of the Act of 188S provides that nothing in any agreement 
amongst themselves shall authorise a company to refuse such reason- 
able facilities as may in the opinion of the Commissioners be required 
in the interests of the public. 

The 3rd section of the Act of 1854, as amended by the 6th section 
of the Act of 1873, and the 8th section of the Act of 1888, empowers 
the Commissioners to enforce obedience to the above law by manda- 
tory injunction, or to prohibit disobedience by a restraining one ; and 
the 14th section of tho Act of 1S88 empowers the Commissioners 
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to order two or more companies to cany into effect an order of 
the Commissioners, and to make mutual arrangements for that 
purpose (h). 

The various enactments of the Traffic Acts in relation to the above 
subjects, together with the decisions of the Court of Common Pleas 
and Railway Commissioners upon the Acts of 1854 and 1873 are 
considered in detail hereafter (l). 


G. Enforcement of Special Acts. c . su/ummmtq/ 

Special Art*. 

Where any enactment in a special Act— ~~ 

(a) contains provisions relating to traffic facilities, undue pre- 
ference, or other matters mentioned in sect. 2 of the 
Railway and Canal Traffic Act, 1854 (post, p. 482) ; or 
(5) requires a railway company, canal company, or railway and 
canal company to provide any station, road, or other 
similar work for public accommodation ; or 
(c) otherwise imposes on any such company any obligation in 
favour of the public or any individual, or where any Act 
contains provisions rolating to private branch railways 
or private sidings, 

the Commissioners have the like jurisdiction to hear and deter- 
mine a complaint of a contravention of the enactment, as the 
Commissioners have to hear and determine a complaint of a 
contravention of sect. 2 of the Act of 1854, as amended by the 
Acts of 1873 and 1888 (Act of 1888, sects. 9, 23). There was no 
such jurisdiction under the Act of 1873, at any rate under the 
express terms of it. Whether the term “ obligation " in paragraph (c) 
means only positive obligation (m), or whether it includes such a well 
known restriction as that from charging fares or rates beyond the 
Parliamentary maximum is not absolutely clear; but it is submitted 
that such a restriction is included. As far as “ merchandise traffic ” 

(i.e., by sect. 55 traffic in goods or animals) is concerned, the Com- 
missioners have by sect. 10 express jurisdiction to hear and determine 
any question involving the legality of any charge for the same, “ and 
to enforce payment ” of the same, “ or so much thereof as the Com- 
missioners decide to bo legal.” 

(ft) Thus getting rid of the effect of Commission), in which tlir main cuort- 
Toomer v. L. G. ds D. It. Go., L. It., 2 monts are sot out at length. 

Ex. D. 450. (<») the obligation to parry under 

( 1 ) See post, Chap. XII., Soots. 6 (Com- the Lancashire and Yorkshire Railway Act. 
mon Pleas), Sect. 7 (Railway Commis- See post, Oh. XII., Soot. 3, p. 44(5. 
sioners), and Sect, 8 (Railway and Caual 

F F 2 
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7 Thf Amt dmg 7. Jurisdiction to Award Damages. 

ofDamqr s. 

_ “ Where the Commissioners have jurisdiction to hear and deter- 

mine any matter, they may, in addition to or in substitution for 
any other relief, award to any complaining party who is aggrieved, 
such damages as they find him to have sustained,” and the award of 
damages is to be in complete satisfaction of any claim for damages, 
including repayment of overcharges, which the party would have 
had ; but it is provided (1) that no damages may be awarded unless 
complaint has been made to the Commissioners within one year of 
tho discovery by the party aggrieved of the matter complained of ; 
and (2) that in case of undue preference no damages shall be awarded 
if the Commissioners find that the rates complained of have been 
duly published, unless the complainant has complained in writing to 
the company, and the company has failed to comply with the reason- 
able requirements of the Commissioners within a reasonable time 
(Act of 1886, sects. 12, 13). 


a* i wu ihic dfypfimsiow of Working Agreements, and of the exercise of 

— Powers in relation to Steam Vessels and Canals. 

The Act of 1 873 (sect. 10) transferred the existing supervision of 
the Board of Trade in the two firstly-named matters to the Railway 
Commissioners. The supervision of canal agreements was newly 
created by sect. 16 of the same act. The whole of the jurisdiction of 
the Railway Commissioners is transferred to the Railway and Canal 
Commission. _ 

Before railway companies enter into working agreements according 
to powers givfcn thorn by a special act incorporating PartTGC. of the 
Railways Clauses Act, 18C3 («), they must give notice of their inten- 
tion so to do in a form to be approved by the Commissioners, and the 
notice must set forth in what manner parties interested may object 
to the proposed agreement before the Commissioners. The agree- 
ment cannot have any operation until it is approved by the Com- 
missioners, and the Commissioners “ shall not approve ” of it without 
being satisfied of its having received the sanction of a certain pro- 
portion of the shareholders of the agreeing companies convened by 
circular addressed to each shareholder, and also by newspaper adver- 


{«) Sue post, Chap. XIV., Sect, 2. If 1868, the course of proceeding will be as 
the special act authorizing the agreement directed by such special act. 
do not iucorpoiatu Part III. of tho Act of 
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tisements (o). At the end of the first or any subsequent period of 
ten years, the Commissioners may revise or modify the agreement in 
the interest of the public (p). 

Similarly, in every seventh year after the passing of a special 
act incorporating Part IY. of the Railway Clauses Act, 1863, 
the Commissioners may, if of opinion that the interests of the 
public are prejudicially affected by the powers of the company 
relative to steam vessels, give to the company notice thereof ; and il‘ 
the company does not make provision to the satisfaction of the Com- 
missioners for the protection of the public, or if the injury be irre- 
parable, the Commissioners are bound to report their opinions to 
Parliament; and at the end of twelve months from the presenta- 
tion of such report, the powers of the company relative to steam 
vessels either cease or become limited in accordance with such 
report (q). 

No railway or canal company may (except under special act prior 
to 21st July, 1873) enter, without the sanction of the Commissioners, 
into an agreement, giving a railway company the right to interfere in 
the management of a canal (r). The provisions of the Railway and 
Canal Traffic Act, 1888, as to traffic apply to canal companies so far 
as applicable (s), and the Commissioners have a special power, on the 
application of any person- interested in a canal, in any case where a 
railway company controls the canal, and it is proved that the charges 
for merchandise traffic are “such as are calculated to divert the 
traffic from the canal to the railway, to the detriment of the canal or 
persons sending traffic over the canal or other canals adjacent to it,” 
to interfere by (1) making an order requiring the charges on the 
canal to be reasonable as compared with the charges on the railway, 
and (2) themselves altering the charges if their order shall not be 
complied with (Act of 1888, sect. 38). 


9. J uiisdiction as to Publication of Pates, and disputes as to 

Terminals. 

The Commissioners have power to enforce tho keeping of into 
books by railway and canal companies, which books must show 
“ every rate for the time being charged ” from each station to the 
place where they book ( t ). They may mako orders to distinguish 

(o) Act of 1873, s. 10, subs. 1 ; K 0. (?•) Act of 1873, &s. 16, 17. And sio 

Act, 18G3, s&. 22 — 26. fuither Ch. XIV., Sect f». post. 

(jo) Act of 1883, s, 27. (*) Act of 1 888, s. .56. 

(?) Act of 1878, s. 10, subs. 2 ; R. U. (t) Act of 1873, b. 11. 

Act of 1803, 8. 35. 


Steam rosselfl. 


Can il traffic 


1*. PuHuittvm oj 
Rate ■> ami ler- 
rnnal Charges, 
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« terminals,” i.e. } amounts payable to companies under their special 
acts “for loading and unloading, covering, collection, delivery and 
other services of a like nature,” from tolls, i.e., amounts payable “ for 
the use of the railway or canal, for the use of the carriages or vessels, 
and for locomotive power,” and may decide, finally, what is a reason- 
able sum to be paid for “ terminals ” (it). 


10. Arbitrations. 

The jurisdiction as to arbitrations is very wide. By sect. 8 of tho 
Act of 1873, any difference between railway companies, or between 
canal companies, or between a railway and a canal company, which is 
by statute referable to arbitration, stands referred to the Com- 
missioners at the instance of any company, party to the difference (x). 
And if the Board of Trade is designated arbitrator by statute, the 
Board may, if it thinks fit, transfer the arbitration to the Commis- 
sioners (y). Many arbitrations of an important character were enter- 
tained by tho "Railway Commissioners (s). 

By sect. 9 of tho Act of 1873, any difference to which a railway 
company is a party may, on the application of the parties, and with 
tho assent of the Commissioners, be referred to thorn for decision. 
Under this section, the Railway Commissioners heard rating cases (a). 


11. Appeal from the Commissioners. 

By tho 18th section of the Act of 1888, tho Commissioners have 
full jurisdiction to hoar and determine power to decide all questions 
whether of law, or of fact, but by sect. 17 there is an appeal from 


the Commissioners to a “ Superior 


(it) Act of 3873, s. 15. Anil see post, 
ell. XVI., Sfi-t. 3. 

(./■) The Railway Commissioners gave a 
librnl construction to tins section. Wkoi o 
tw o companies agreed to refer all ditl’eruucc s 
tlmtsliouldiiriso between them as to tliepnr- 
eliase of the railway of the one by the other 
company, in .uwoi dance with the provisions 
of the Railway Companies Arbitration Act, 
1839, the Cumniissioneis, being applied to 
by the selling company to detoiiuinc a 
(lillcionco which had aiiseu, omruled an 
objection on behalf of the purchasing com- 
pany to their jurisdiction arising within 
the meaning of the section, Stoles Lay 11. 
Co. v. L. A S. W. 11. (Jo., 2 Nov. & Mac. 


Court of Appeal,” i.e., by sect. 55 


143. The Railway Commissioners also held 
that power to refer, given in the spoeiol act 
to a dissolved couipauy, passes on to an 
amalgamated company. Torbay and 
Brin hum 11. Co, v. A 'until Heron li. (Jo., 
July 4th, 1875. 

(y) 37 A 38 Viet. c. 40, s. 6. 

(i) See post, Chap. XV., Sect. 2. See 
('ahthmian It. Co. v. (ri'uiiocl' anti IVe- 
iiiysK Lay 11. Co., 2 Nev. & Mae. 122, and 
other cases roiened to in Rrownu’y Prac- 
tice, p. 91. 

{it) See for instance, Manchester, Slap 
frld anti Lincolnshire 1L Co. v. Uaistor 
Union, 2 Nev. & Mac. 53. 



SECT. 12. PROCEDURE. 


439 • 


to the Court of Appeal in England or Ireland, and to the Court of 
Session in either division of the Inner House in Scotland. It does 
not lie upon any question of fact or locus standi, and cannot be 
brought except in conformity with such rules of Court “ as may from 
timo to time be made in relation to such appeals by the authority 
having power to mate rules of court for the Superior Court of 
Appeal,” The decision of the Superior Court of Appeal is final, 
except that where there has been a difference of opinion between any 
two of such superior courts, any superior court of appeal in which a 
matter affected by such difference of opinion is pending may give 
leave to appeal to the House of Lords, on such terms as to costs as 
such court shall determine. 

Except as above, an order of the Commissioners cannot be ques- Ko prohibition, 
tioned, nor can it be “ restrained or removed by prohibition, injunc- 
tion, certiorari, or otherwise, either at the instance of the Crown or 
otherwise ” (Act of 1888, sect. 17). 


12. Procedure. 12. Vimedur . 

Parliamentary Agents may practise before the Commissioners if ^^ lcutary 
they bad practised as Parliamentary Agents for two years before the 
passing of the Act (Act of 1888, sect. 51). " In any proceedings any Bnlieit,OT - 
party may appear, either by himself in person, or by counsel or Cotmbt ‘ 1 - 
solicitor ” (ib., s. 50). 

The Commissioners may make, rescind, and vary general rules with Qenomlr,lll, » 
the approval of the Lord Chancellor and the Board of Trade, which arc 
to be laid before Parliament within three weeks, and are to take effect 
a a if enacted in the Act itself (ib., s. 20). The rules under this section 
are printed at length in Volume II. , 
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1. Uvo/Jbiilnuy 

«s Illghmii. 


1. Of the Use of a Railway as a Highway, and of the OUigafom — 
to 'permit Branch Railways to be constructed. 


Right of public 
to bung their 
own engine!, on 
line. 

R. O. Act, M. ' 
92 , 108 . 


It was originally in the contemplation of the Legislature to treat a 
railway as a common highway, open alike to all persons who might 
choose to put carriages thereon. The Railways Clauses Act of 1845 
enacts (sect. 92) that, on payment of the tolls demandable, all com- 
panies and persons shall be entitled to use the railway, with engines 
and carriages properly constructed, subject to 5 & 6 Yict. c. 55, and to 
the regulations made by the company, and further provides (sect. 108) 
that no regulations of the company shall authorize the closing of the 
railway, or prevent the passage of engines or carriages thereon, at 
reasonable times. In fact, “ the notion of the railway being a high- 
way for tho common use of the public, in the same sense that an 
ordinary highway is so, was tho starting point of English railway 
legislation. It is deeply engrained in it. In the early days of rail- 
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ways it was acted on at least occasionally, and in respect of goods 
traffic, and although, it enters but slightly into modern railway prac- 
tice, no proper understanding of a good deal of our railway legislation, 
and pre-eminently of clauses relating to tolls or charges, can be 
arrived at, unless it is firmly grasped and steadily kept in view” (a). 

It is also enacted, by sect. 76, that adjoining landowners or any Branch railway 
other persons may lay down branch railways “for the purpose of 
bringing carriages to or from or upon the railway,” and that the com- 
pany shall make openings in the rails, “ and such additional lines of 
rails as may be necessary ” for effecting communication where it can 
be made with safety to the public. This right is, by the same section, 
subject to the restrictions — (1) that the branch railway shall not run 
parallel to the main line ; (2) that the company shall not be bound to 
make openings in places set apart by them for certain specific pur- 
poses ; and (3) that the persons using the railway “ shall be bound to 
construct, and from time to time, as need may require, to renew the 
offset plates and switches (b) according to the most approved plan 
adopted by the company and under the direction of their engineer.” 

This section imposes no prohibition on the company making an 
opening at a station, and it seems that a consent once given to such 
an opening, or to any other oponing, cannot be revoked (c), and 
specific performance wilt be granted upon an implied consent (d). 

When the branch is ready for use, the bye-laws of the company owning 
the main line must be reasonable (e), Where a company on the order 
of the Board of Trade provided the junction with an improved system 
of interlocking and signalling apparatus, and refused the user of the 
junction unless the owner of the branch would pay the expense of 
such system, Bacon, V.-O., granted an injunction to compel the free 
.allo wance of the user on the ground that the 76th section applied, but 
Appeal granted the injunction upon the different ground 
that the owner of the branch was entitled to such free user by virtue 
of an earlier special Act (/). 

The public, therefore, havo a clear theoretical right to use the rail- ’ 

way as a highway, and the right given by the 76th section would 
seem to he ancillary thereto. It is to be remarked, however, that 
that section speaks of “carriages” only, whereas tho 92nd section 


(а) Por Wills, J. , in 27 all v. L. B. <fc S. 
0. R. Co ., L. R 15 Q. B. D. at p. 536. 

(б) According to tho mooning of those 
terms in 1845. Seo Woodruff v. Brecon 
and Mot iky r Tydril R, Co., L. R., 28 Cli. 
D. 190— G. A. 

(c) Bell v. Midland R. Co., 8 De Gox is 

J. 673. T 

(d) Laird v. Birkenhead R. Co,, 29 L. J., 
CL 218. 


(a) Rhymnnj R. Co. v. Taff Vale R. Co., 
30 L. J., Oh. 482. 

(/) Woodruff v. Brecon and Merthyr 
Tydvil R. Co., L. R., 28 Ch. D. 190; 54 
L. J., CL 020 ; 52 L. T. 69 ; 33 W. R. 
125— C. A. ; affirming Bacon, V.-G. 

As io jurisdiction of Railway Commis- 
sioners in jcspnct of sidings, sec (iinmlot. 
Fliiu its Co. v. Midland R. Co., 5 It. & 
O. T. 60. 
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CHAP. XII.— WORKING Of RAILWAY. 


1. U<u ttf JSnBwity 
its Ihifitvmi 


JRetiis.il or ComL 
of (Jli.mrei 1 to 
unfuii if light. 

Pan til 

(Vi. v. ToJ Vide 
H. Co. 


speaks of “ engines and carriages.” So that the 76th section might 
have been intended to apply only to the case of the owner of the 
branch lino bringing waggons as far as the junction, to be thence 
drawn along tho main line by the company’s own engines. 

But, however theoretically perfect tho right of tho public may bo, 
experience has shown that for purposes of safety it is necessary that 
tho traffic on a railway should be exclusively under the control of the 
company owning the line (jj). It has been said, too (by Wood, 
V.-C.), that the right to use tho railway gives no right to use the 
stations, and suggested that the intention of the Legislature was that 
the owners of the branch lines should make stations of their own (A). 
And in the important case of Powell Duffryn Steam Goal Go. v. Taft 
Vide R. Go. (i), James and Mollisli, LL.J., declined to grant an 
injunction to enforce tho right. The ground of this decision was, that 
inasmuch as the plaintiffs could not run over the defendants’ line 
without a proper working of tho points and signals by the defendants 
themselves, tho granting of the injunction would bo useless unless 
accompanied by an order for the working of the signals, and that such 
working being a continuous act, tho Court could not see to the per- 
formance of it. In giving judgment, James, L.J., observed: — 

“ True it is, that undor the 70th and 92nd sections of the Railways Glauses 
Consolidation Act, the plaintiffs appear to have the right given to them of 
using this railway with thoir engines. ; but, os pointed out by "Wickens, Y.-O. 
(before whom tho caso was first heard), and afterwards by Hall, Y.-O., it is 
impossible for them to exorcise that right without danger, unless there iB a 
continuous use of the signals and of the points by the defendant’s own people. 
Now it is, I think, impossible to say that a company ought to be compelled 
by this Court to trust its points and signals, upon which so much of the safety 
of mankind now depends, to any other porsons than its own pointsmen and 
its own signalmen. If, therefore, relief iB given to the plaintiffs, it mustjm 
Bubstanco, involve ordering tho defendants to work tho points and signals/^out 
it is not tho practice of this Court to compel, by injunction, either a company 
or an individual to*do a continuous act which reiptiros the continuous omployment 
of pooplo. Tho Coiut w ill, in a proper case, restrain a man from singing at one 
thoatre, but it will not compel him to sing at anuthoi* ; ib may restrain him from 
writing a buok for one publisher, but it cannot compel him to write a book for 
another. Whore what is required is not merely to restrain a party from doing 
mi act of wrong, but to obligo him to do some continuous act involving labour and 
uiro, the Court has never found its way to do this by injunction. Both the learned 
Yico-Ohaiicollors say that in all thou 1 exporionco they have never known such an 
injunction granted. My experience is the same. I think, tlieroforo, that the 
order dismissing tho bill must remain affirmed. At the samo time, it is to be 

(fif) Soo It. v. Louth ib ami South Western {h) Mutlchul R Co. v. Ahibcryaic R Co. 

It. Co,, 1 Q. Ik 558, a luting caso, in 10 Ilaro, 359. 

which Lend Doninan said that tho suppo- (j) L. E., 9 Cb. 331 ; 13 L. J., Oh. 575 ; 
sition of a fiec competition of cniriois on 30 L. T. 208, affirming the decision of 
the same milway was piactically little else Hall, Y.-C., 29 L. T. 575. 
than absurd. 
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observed that the plaintiffs come hero to enforco a right which the Act o£ Parlia- 
ment gives them, and which the Legislature intended thorn to have, the question 
as to the approval of the engines being a mere thing thrown in, and the real 
question between the parties having throughout boen whether the plaintiffs have 
a right to use the railway at all. The plaintiffs fail only because of tho difficulty 
in the way of this Court’s enforcing Buoh a right, a difficulty which, to my mind 
is insuperable. As their case fails, thou, not on tho merits, but on tho ground 
of the difficulty of giving them a remedy, I think that tho hill should be 
dismissed without costs.” 


Mellish, L.J., concurred, and had observed in tho course of the nofus.ii of Oimrt 

' ti, (uiforoe light 

argumont that he was “ disposod to think a court of law would feel iwWw 
the same difficulty as to a mandamus.” A mandamus is no doubt a 
discretionary writ, and the consideration of public inconvenience 
would weigh strongly, if not irresistibly, with the Court if an applica- 
tion were to be made for the purpose of enforcing the light to uso a 
railway as a highway adversely to the owning company. But, look- 
ing to the very clear terms of the statute, it is submitted that a case 
might arise in which a mandamus might issue to a railway company, 
not perhaps to admit the engines and carriages of other persons, but 
to make regulations, nnder sect. 108 of the Railways Clauses Act, for 
thoir admission. Perhaps also relief might be obtained from the Rail- 
way and Canal Commission, and a distinction might bo drawn, (1) 
between railways opened for goods traffic only and passenger rail- 
ways, and (2) between railway companies running a sufficient 
number of trains and railway companies running an insufficient 
number. Before leaving the subject it may be observed, that so far 
back as 1840 a Committee of the House of Commons had reported 
that “ tho right secured to the public by the railway Acts of running Reasons why 
their engines and carnages on the railways was practically a dead letter. 

because no provision had been made for ensuring to 
independent trains and engines access to stations and watering-places 
along the lines ; (2) because rates for tolls limited by tho Acts were 
almost always so high os to zuako it difficult for independent porsons 
to work at a profit, and (3) becauso the necessity of placing the 
running of all trains under tho complete control of one head inter- 
posed numerous difficulties in the way of independent traders. The 
right to uso the railway ns a highway was, however, deliberately pro- 
served to the public by the Railways Clauses Act, passed five years 
afterwards. In 1872 we find the Joiut Select Committoo on Amalga- 
mation observing : — 

“ There is the cloarost evidence that running powers can bo workod on crowded Running powow 
lines without difficulty, and without obstruction to the traffic. Bnt in all thoso h 
cases it has beon done by agreements with the owning company (soo sect. 87), 
which then tn.lran command of the traffic, settles the timo-tablos, and is responsible 
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— - — — stringent, have ever operated when the owning company set itself to resist them. 

On tho contrary, there is strong evidence that all attempts hitherto made to 
force these powers on unwilling companies have failed. . . . It is a further 
consideration of some importance that running powers would, as is admitted by 
those who have advocated them, seldom be exercised in a hostile manner, whilst, 
if so exercised, it is obvious that they might be productive of great inconvenience, 
if not of danger. It is also urged, that if they were extensively and hostilely 
used, they would cause great waste of power and money, since engines would be 
run without full loads. It is further pointed out, that if they were granted, 
universally, their operation might be to enable a distant company to invade a 
company already carrying tho traffic of its own district in a satisfactory manner, 
not for any purpose of public convenience, but merely for the purpose of com- 
pelling the latter company to part with a portion of its traffic.” 

The Committee therefore resolved, that * it was not expedient by 
general legislation to grant to every company running powers over 
the lines of other companies,” and added, that it appeared doubtful 
whether there was any advantage in generally retaining the “toll 
clauses ” (see sects. 92, 108), which already give universal running 
powers. 


2. HegvhitUm «. in 
tn Kngines unit 
Carrluges. 


r 

2. Regulations as to Engines and Carnages brought upon the 
j R ailway. 


n. c. Act, hi. 
114 — 125. 


Every locomotive steam-engine, whether belonging to the company 
owning the line or not, must he constructed on tho principle of con- 
suming its own smoke, otherwise the party using it is liable to 
consumption of a penalty (Jc), and that although the engine be constructed on the 

h moke liy unglue. t ' . 6 , ® „ ., . , .. , 

principle of consuming its own smoke, but fail to do so “ as far as 
practicable,” through the default of tho company or its serv ants. 0 ^ 
An injunction has been granted to restrain a company from allowing j 
smoke to escape from a large number of engines kept at a shed and 
sidings during the process of lighting tho engine fires (m). No 
engine may be brought on the rails unless first approved of by the 
company; and, on receiving notice, the company are required to send 
their agent to examine the engine, and to report thereon; and within 
seven days after the report, if the engine bo proper to be used, the 
company must give a certificate of their approval. If an engine is 
out of repair, or unfit to be used, the company may forbid its use until 
it bus been repaired ; and a difference of opinion as to the fitness of 


Approval of 
engines anil 
cai tingfM by 
mvniug com- 
pany. 


(t) 8 & 9 Viet. o. 20, s. Ill, vol. II. 

{/) Regulation of Railways Act, 1808, 
31 & 32 Viet. c. 119, s. 10, avoiding the 
etlbot of ifnnrlintcr, Slit fluid, Ac. 11. Uo. 


v. W nod, 2 E. k ]£. 341, where the former 
enactment had been construed otherwise. 

(w) Smith v. Midland K. Co., 37 L. T. 
234. 
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an engine or carriage is to be settled by arbitration (n). If improper sect. no. 
engines or carriages are brought upon the railway, or used, a penalty 
is incurred (o). No carriage may be upon the railway (except in sect. 117 . 
directly crossing the same) unless it be of the construction, and in 
the condition which the regulations of the company require (p). All 
regulations made by the company respecting carriages must be in 
writing under their common seal, and must bo applicable alike to the 
carriages of the company, and to the carriages of other persons using 
the railway ; and a copy of such regulations may be demanded by all 
persons. The owners of carriages using the railway must enter their soot 118. 
names, and the number, weights, and gauges of their carriages, and soot 120. 
also paint the same particulars on the carriages, if required so to do ; 
and the carnages may be measured, &c., at the expense of the com- 
pany; on default, the company may remove the carriaga If a Beet 122. 
carriage be improperly loaded, or suffered to obstruct the railway, it 
may be unloaded or removed, and all expenses must be paid by the 
owner ; and the company are not liable for any damage or loss occa- 
sioned by unloading or removing a carnage or goods, except for their 
wilful or negligent acts, or any wrongful detainer. The owners of sect. 124. 
engines and carriages on the railway are answerable for any trespass 
or damage done by them or their servants, and servants may be con- 
victed before two justice?; and the owner may recover any money 
paid by him from his servant, in the manner prescribed. 


3. Of the Power to act as Carriers. xpowertocam i. 

The rights and liabilities of railway companies as carriers generally 
are fully discussed in a subsequent chapter (q). It will be well, how- 
ever*' m this plc^e to refer briefly to the statutory law of this branch 
of the subject. HuS power to carry is derived from the 86th section 
of the Railways daises Act (p. 447, post), which is clearly per- 
missive (r). 

( n ) Upon a reference to the Railway 
Commissioners, under sect. 8 of the Regu- 
lation of Railways Act, 1873 (p. 442, 
ante), the Commissioners held that a 
“Fail-lie engine,” weighing from sixty 
to seventy tons, and having on ex- 
treme width of ten feet, was not unfit 
to he brought over the Northampton 
and Banbury Railway from Green’s Nor- 
ton to Blisworth under running powers, 
the Commissioners having themselves in- 
spected the places for which the engine was 
said to be nnfit, East and West J unction 
21. Co. v. Northampton and Banbwry R. 

Co., 2 Nev. & Mac, 293. 


(o) These sections contain nothing which 
deprives the railway company of the com- 
mon law right to distrain on uncertified 
engine, damage feasunt, if it comes on their 
railway; and the remedy given by sect 
118 is oumnlativo. Aviocrgate, die. R. Co. 
v. Mklluiul R. Co., 23 L. J., Q. B. 17 ; 2 
E. & B. 793. 

(p) See Mymney It. Co. v. Taff Vale 
21. Co., 20 L. J., Oh. 482. 

(g) Sec Chap. XVI., post. 

(>•) Johnson v. Midland R. Co., 4 Ex. 
367. As to power of the Railway and 
Canal Commission to compel a company 
to carry, see p. 485, post 
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Special olili^.i- 
tion to prm ulo 
loiomntjvo 
power, die. 


t. A Y. J{. t'o. v. 
UltlhlD. 


llnforrompTit of 
obligation to 
f.urj by Bart- 
way ami Canal 
Cinimuvtloii. 
Oliliuatjun tu 
lay down 
additional tall. 


(Vitalii dlrccl 
obligations. 


SmoUng rom- 
pai iiuuits. 


Occasionally, however, the special act imposes upon the oompany 
the obligation to act as earners. Thus, by the 73rd section of the 
Lancashire and Yorkshire Railway Act, 22 & 23 Yict. c (< cx., it is 
provided as follows : — 

“Tho company shall, from timo to timo, and at all times, provide sufficient 
locomotive power, when and as the same shall he required, and as soon as an 
adequate and sufficient load shall bo in readiness, to convoy all merchandise, 
articles, empty waggons, matters and things upon and along their railways.” 

It was upon tho construction of tho above section that it was hold 
by tho House of Lords, in LnncashWe and Yorkshire JR. Go. v. 
Gidlow («), that where tho company had refused to forward coals 
except for persons having ready 15 waggons with a minimum load of 
4 tons in each waggon — a regulation which an arbitrator had found 
to ho an unreasonable requirement — the restriction was not warranted, 
and a colliery owner, who suffered in his business from its operation, 
was entitled to recovor damages from tho company. 

An obligation in a special act upon a lessee company to supply loco- 
motives, rolling stock, &c., has boon enforced at the instance of 
traders using the demised line (t). 

Tho obligation to carry under special acts may be enforced by tho 
Railway and Canal Commission (ante, p. 435). 

For obligation to lay down au additional'rail on requisition of the 
Board of Trade, and enforcement of it at the request of the public, 
sco tho Launceston Case (a). 

The 89th section of tlic Railways Clauses Act gives tho company 
the benefits of overy protection which common carriers enjoy. It has 
been deemed expedient, however, to impose special obligations on 
railway companies acting as carriers. The obligation to afford 
reasonable traffic facilities, imposed by the 2nd section of tho Rail- 
way and Caual Traffic Act, 1854, tho restriction upon speciaL-son-^ 
tracts imposed by tho 7th suction of the same act, and the “ equality 
clause " of tho Railways Clauses Consolidation Act, 1845, all apply 
to the companies in this capacity, as well as*' in thoir capacity of 
owners of their lino. 

It is provided by tho Regulation of Railways Act, 1868 (a-), that all 
railway companies, except tho Metropolitan R. Co., in overy passenger 
train whore there are more carriages than one of each class, must 
provide smoking compartments for each class of passengers unless 
exempted by the Board of Trade, and the Revenue Act, 1884, 47 & 48 

(s) L. B., 7 II. L. .'17. Tin (heat oidin.uy specil.” 

Not them Railway Att ol 1850, 13 k 11 (/) Walk niton v. JViexJutm, dx. 1L Go., 

Viol. c. hi, inntaiiis a similar section ,1 Ni v. & Mao. 101. 

(s. 10), with tlu> proviso tli.it “all miunals (n) 3 Nev. & Mac. 137. 

.shall lie presented to tlio company m wag- (a) 31 & 32 Viet. e. 119, s. 20. 

guns fitted to tiavul on the uihray ill the 
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Viot. o. 62, s. 12 (see vol. II.), enables any railway company to apply to 
the Inland Revenue for a licence for the sale of tobacco "by any 
means personal, mechanical, or otherwise,” in any railway carriage of 
which they are proprietors. 

Companies are liable to heavy penalties in case they provide trains, 
or stop ordinary trains at any place not an ordinary station, to 
accommodate parties attending a prize fight. 

Every company must provide and maintain in every passenger 
train which travels more than twenty miles without stopping, 
efficient means of communication between passengers and the 
servants of the company. Passengers using such means of com- 
munication without sufficient cause are liable to a penalty (y). A 
train is or is not within this enactment according to the actual 
intention of the company of stopping or not within the twenty miles, 
and that this intention may be collected from the instructions of the 
company’s servants and the time-tables taken together ( g ). 


4. The Power to take Tolls ; the ToU Glauses of the Special Acts ; 
and the Impending Revisions under the Act of 1888. 

The power to take toM, so far as it is derived from the Railways 
Clauses Act is contained in the 86th and 92nd sections. The 86th 
section is as follows : — 

“It shall be lawful for the company to use and employ locomotive engines or 
other moving power, and carriages anu waggons to he drawn or propelled thereby, 
and to carry and convey upon the railway all such passengers and goods as may 
be offered to them for that purpose, and to make such reasonable charges in 
respect thereof as they may from time to time determine upon, not exceeding 
the tolls by the special Act authorized to be taken.” 

^•^afflfcft^pression "reasonable” in this section does not seom to have 
come under the notice of the Courts. It is clear that grammatically 
it imposes some limit on tho otherwise absolute discretion of the 
company to charge as thoy please within tho maximum of the special 
act, so as to make it a question of fact in each case what is a reason- 
able sum, and to allow every charge made by a company for carriage 
to ho submitted to a jury. It might be argued, however, that tho 
practical result of this would he so inconvenient, that the word 
"reasonable” ought to he rejected. It might also he argued that 
the expression reasonable has reference merely to the equality clause 

(y) 31 & 32 Viet c. 119, 9. 22, tweon tho breaking of tho tire and the 

(a) Bltmirosv. L. Y. It. Qo., L. R., happening of tho accident. It was held, 
8 Ex. 283 ; 42 L. J., Ex. 182— Ex. Cli, that them was evidence on which tho jury 
In tliia case the primary cause of an acoi- could find that the omission of the statutory 
dent waa the bre akin g of a tiro, without pm aution conduced to tho accident, 
negligence. Savors! minutes elapsed bo- 
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(sect. 90 ; ), and that any charge within the maximum might be sus- 
tained, so long as it was equal. Lastly, it might well be contended 
that the term “ reasonable ” was intended to apply only to ambiguous 
classifications occurring in the toll clauses of the special acts. On 
the other hand, it might be urged that the intention of the Legisla- 
ture was to impose an indefinite check of “ reasonableness ” upon the 
charges in addition to tho definite one imposed by the maximum of 
the special act. The relation which any fixed maximum charge 
would bear to a fairly remunerative charge would continually vary 
with the value of money and other disturbing causes ; and as there 
is no self-acting power for revision of tolls (revision under 7 & 8 Viet, 
c. 85, requiring a special act f) the Legislature must, it might be said, 
be taken to have purposely adopted tho crude method of allowing all 
charges to be disputable between the railway companies and their 
customers. It is submitted that tho latter view is the correct one, 
on the simple ground that any special meaning of the term reason- 
able would have been expressed, if the Legislature had intended such 
special meaning to bo given to the term ; and that therefore it is open 
to any customer of any company to dispute any charge for carriage 
made by it, although within tho maximum fixed by the special act ; 
and this appears to have boon the view of the Railway Commissioners, 
who observed in their Fourth Report (par. .14) : — 

“ It is well known that the charges which a company may take must not 
exceed the maximum tolls authorized by special act. It has been less noticed that 
they must also bo reasonable, and even whore a company is empowered to charge 
any rate it thinks proper, as for the carriago of packages not oxcooding a certain 
weight, generally live hundrodwuight, tho power is not absolute, the cliargomust 
still bo a reasonable sum. Wo have had from time to time complaints made 
to us of high oharges on local traffic, and it doserves consideration whether it 
would not be well that this important statutory qualification of reasonableness 
wore made of practical value, and security taken for its being observed, by our 
being authorized to enjoin the reduction of unreasonable chargos, just os we 
enjoin the reduction of unequal charges.” — * 

The Railway and Canal Commission, which has now superseded f 
the Railway Commissioners, in addition to its jurisdiction in respect 
of undue preferences, &c. (as to which see ch. XI. and ch. XII., 
sect. 8, post), has the following jurisdiction as to railway or canal rates? 
for merchandise traffic, under s. 10 of tlio Railway and Canal Traffic 
Act, 1888:— 

“ Where any question or dispute arises, involving the legality of any toll, rate 
or charge, or portion of a toll, rate or charge, cliargod or sought to be charged 
for merchandise traffic [i.r., by s. 55 traffic in goods, cattle, live stock and 
animals of all descriptions] the Commissioners shall have jurisdiction to hoar 
and determine the same, and to enforce payment of such toll, rato or charge, or 
so much thereof os tho Commissioners decide to be legal.” 

It will be observed that this section applies to merchandise traffic 
only, that it confers the jurisdiction in terms which point to an arbi- 
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trution, and that is enforcement of payment of what is due, not 
prohibition of charging what is not due which it expressly authorizes. 

The Board of Trade also by sect. 31 of the same Act (the " concilia- 
tion clause ”) has the power of entertaining complaints of unreason- ^ uufalr ri *^« 
able charges conferred upon it in the following terms : — 

(1.) Whenever any person receiving or sending or desiring to send any goods by 
any railway is of opinion that the railway company is charging him nu unfair or an 
unroasonablo rate of charge, or is in any other respect treating him in an oppres- 
sive or unreasonable manner, such person may complain to the Board of Trade. 

(2.) The Board of Trade, if they think that thoro is reasonable ground for 
the complaint, may thereupon call upon the railway company for an explanation, 
and endeavour to settle amicably the differences between the complainant and 
the railway company. 

(3.) For the purpose aforesaid, the Board of Trade may appoint either one of 
their own officers or any other competent person to communicate with the com- 
plainant and. the railway company, and to receive and consider such explanations 
and communications as may be made in reference to the complaint ; and the 
Board of Trade may pay to such last-meutionod person such remuneration as 
they may think fit, and as may be approved by the Treasury. 

By sub-y. 4 the Board of Trade is to submit to Parliament reports 
of complaints made under tbe section, and by sub-s. 5 a complaint 
under the section may be made by any of the authorities having a 
locus standi before the "Railway Commission under sect. 7 of tbe 
Act (ante, p. 433). 

This section applies to passenger as well as merchandise traffic. 

It is purely tentative, and the working of it will rest entirely with 
the Board of Trade, which Board, however, though not so authorized 
by the section, is not debarred by it from putting tbe law in force 
under 7 & 8 Viet. c. 85 (see ch. X., sect. 10, p. 420) or the Traffic 
Act (see ch. XI., sect. 14, p. 433), against any company complained of. 

It is noticeable that the Legislature has not in the Act of 1888 
chosen in express terms to give the Commissioners or the Board of 
Trade the power directly to restrain unreasonable charges, not being 
preferential, which are within the Parliamentary maximum. It is 
conceived however that such jurisdiction is sufficiently given to the 
Commission by sect. 9, par. (c) of the Act of 1888 (see ch. XI., sect. C, 
p. 435, ante). It would, of course, in any event, lie upon a customer to 
prove to any tribunal that any particular charge was unreasonable. 

In Myers v. London and South T Yestcm B. Co. ( a ), it was held ^ t ""” aWo 
that a railway company is not bound to carry by tbeir shortest route, Mmn v. l.±s. 
and may charge their maximum for goods conveyed on an indirect 
route according to the distance actually travelled. There tbe defen- 
dants received goods to be carried from Southampton to “ Luton to 
order vi& Great Northern.” The goods were conveyed in the same 
truck, without unloading, on the defendants’ railway from Soutliamp- 

(if) L. R., 5 C. V. 1 ; 3tt I* J., C. P.37, the route ami the amount charged wpio 
reversing a decision of a county court reasonable, 
judge, who, however, hud hold that both 

H.— ' VOL. I. « a 
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tun, through Clapham Junction, to the defendants* goods station at 
Nino Elms. From Nine Elms they were carried back to Claphara 
Junction, from Clapham Junction to Blackfriars on the London, 
Chatham and Dover line, from Blackfriars to King’s Cross on the Metro- 
politan and Groat Northern lines, and from King’s Cross to Luton l>y 
the Groat Northern Railway. The plaintiff contended that the defen- 
dants were not entitled to charge for the distance between Clapham 
Junction and Nine Elms and back, but the Court held that they were. 

In connection with this branch of the subject, it may be useful to 
direct attention to the following section (sect. 237) of the Great 
Eastern Railway Act, 1862 (25 & 26 Viet. c. ccxxiii.) : — 

“ All tolls and sums of money to be charged by the company in respect of 
passengers, animals, or goods of any description conveyed on the Yarmouth lino, 
the Norwich and Brandon line, the Dcreham branch and tho Lowestoft branch 
respectively, or any of them, shall be fixed and regulated, and shall be charged 
with reference, as nearly as may be, to the number of miles which the stations on 
the said railway between which such passengers, animals or goods are conveyed 
arc distant from one another according to their goographiejd position, and not 
with reference to tho length of the railway between which such stations and the 
number of miles over which the said passengers, animals or goods may have been 
actually conveyed : Provided always, that such tollB and charges shall be made 
equally and without favour to all persons and companies using the said railway 
under the some circumstances.” 

The S6th section of the Railways CIaus«s Act seems only to apply 
to tho usual case of the company acting themselves as carriers. 

The 92nd section provides ; — 

“It shall not be lawful for the company at ally timo to demand or take a 
greater amount of toll, or make a greater charge for the carriage of passengers 
or goods than they are by this and the special act authorized to demand » . 

This section (which proceeds to give all persons the power to use 
the railway on payment of tolls*) applies not only to the case of tht^ 
company acting as carriers, hut also to the case of the company 
merely owning the line. 

The 3rd section provides that the word “toll” shall include “any 
rate or charge or other payment payable under the special act” for 
any passenger, animal or goods conveyed oil the railway. 

It has been said in the House of Lords, that where there is any 
ambiguity in a clause of a special act imposing rates, tolls or duties, 
that construction is to bo adopted which is the more favourable to 
the public (ft) ; but some doubt has also been thrown in that House 
on this rale of construction (c). The rule is based on two grounds 

h\ ,shh/jiii It. Cn, v. Ihii it (I, 11 CJ, A. iiiio ; 1st om bridge Canal Cu.y. IFhcelru 2 
l'\ .Vj i, per I.uiik l}i«n»li.mi unit Ljml- 11. & Ail. 702. 

luii-,1 ; Prifci \. Monmonlltshue Jl. A-r'tnutl V‘l J’ri/cr v . Monmouthshire Ji. ,t Canal 
r'n., L li., App. ( .i-s. per Louis lYu- Cm, L. Ji. 4 App. fas. IP? ; per Lords 

r 1111*1* iiml 0 ’ll.ig.in. See iil.n I'arhr \. O.ihns and Selborm*. 

Until ll'idun It. Cn, 4 llaihr. C.im. 
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(l) that a tax on the public is not to ho presumed, and (2) that the 
special acts are framed by the promoters in their own language. The 
first ground does not apply so strongly to acts like railway special 
acts, regulating payment for services rendered as it does to acts 
imposing taxes simpliciter ; but the second ground appears to apply 
to such acts with unqualified force, and it is submitted that upon this 
second ground the rule of construction above stated is a sound one, 
and ought to be adhered to. 

A list of all the tolls authorized by the special act, and which shall 
he exacted by the company, must bo exhibited at all stations where 
tolls are payable (<l) (sect. 93), and mile-stones and posts, at the 
distance of one quarter of a mile from each other, must be sot up and 
maintained by the company (sect. 94), otherwise “ no tolls shall be 
demanded or taken for the use of the railway ; ” and penalties arc 
incurred for defacing notice-boards or mile-stones (sect. 93.) 

Questions of some little importance arise as to the construction of 
these sections (93, 94, 93). They clearly make publication of some 
kiud a condition precedent to the right to recover toll, but what they 
require to be published is not quite so clear. Do they apply to the 
maximum tolls only, and to the tolls for the use of the railway only, 
or do they apply to all tolls actually charged (e), for the use of tho 
railway, and of engines and of carriages, or do they comprehend all 
tolls both maximum and actual of whatever kind ? The 93rd section 
seems easily to bear the most comprehensive construction, but the 
9oth has a more restrictive appearance. It would be useless to 
contend that the 95th section, which deprives the company of their 
right to toll in case of non-publication, applies to the case where they 
act as carriers ; but perhaps the true solution of the question may be 
that though the companies are directed under the penalty of sect. 95 
to publish only the tolls for the uso of the railway, they are neverthe- 
less directed, though without being subject to penalty of sect. 95 for 
non-complianco with the direction, to publish all tolls and faros both 
maximum and actual. The authority of three cases— -decided in- 
dependently of each other — is in favour of the more restrictive con- 
struction. In an early case (/), the Court of Queen’s Bench considered 
it ‘'very doubtful” whether a clause in a special act, very similar to 
sects. 94, 95, applied to the company acting as carriers. More 
recently, the Queen’s Bench Division of the High Court has, with 


\d) Seo Frljjj) v. Bridgwater and Taun- 
ton Canal anil Jl. Co., 22 L. J., CL 1081 j 
17 Jur. 887. 

(<•) As lo this, see Grcgson, npp., Potior, 
resp., L. K. 4 Ex. 1). 142, whore, by u pier 
company’s act it wit enacted thnt all tolls 


authorized for the time being tdioiild bo pub- 
lished, ami it was held that this applied to 
nclual tolls. 

(/) Gitrtonx. Bristol anti Exeter J?. C'o., 
3ft L. T., (}. 11., at p. 295. The special act 

was fi Oeo. I, e. 'C'sxii. s. 388. 

a a 2 
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reference to sect. 05 of the Railways Clauses Act itself, expressed a 
decided opinion to the same effect^); and the Court of Session in 
Scotland has construed the 88th section of the Scotch Railways 
Clauses Act, which is identical with sect. 95 of the English Statute, 
in a similar manner (h). Nor does there seem to be any authority to 
a contrary effect. And both in the special acts and in ordinary 
language, “toll” seems to signify the payment for the use of the 
railway as a highway, “ fare ” the passenger’s payment, and “ rate ’’ 
and “charge” both the passenger’s payment and the payment for 
goods, the terms “fare,” “rate,” and “charge” being all applied to 
charge made by the companies as carriers ( i ). 

The publication of passenger fares is expressly provided for by the 
loth section of the Regulation of Railways Act, 18G8 (31 & 32 Yict. 
c. 119), as follows : — 

“ Every company shall cause to he exhibited in a conspicuous place in the 
hooking office of each station on their line, a list or lists painted, printed or 
written in legible characters, containing the fares of passengers by the trains 
included in the time tables of the company, from that Btation to every place for 
which passenger tickets ore there issued.” 

But, although sect. 40 of the same act prescribes a mode of 
recovering penalties imposed thereby, neither in that section nor in 
any other part of the act is any penalty imposed for non-compliance 
with sect. 15 (&). 

The publication of rates for goods is provided for by the 14th 
section of the Regulation of Railways Act, 1873 (36 & 37 Viet. c. 48), 
as follows : — 

“Every railway company and canal company shall keep at each of their 
stations and wharves a book or books showing every rate ( l ) for the time being 
chargod for the carriage of traffic (m), other than passengers and their luggage, 
from that station and wharf to any place to which they book, including any rates 
charged under any special contract, and stating the distance from that station or _ - 
wharf of every station, wharf, siding or place to which any such rato is charged. 
Every such book shall, during all reasonable hours, be open to the inspection of 
any person without tiro payment of any fee." 

The section proceeds to enact that, any company failing to comply 
with it is to ho liable to a penalty of ol. a day, recoverable before 


(</) Brown v. <J. W. R Co., L. 11., 9 Q. 
B. D. 744 ; 51 L. J., Q. B 529. This case 
wuh affirmed by the I'ouil of Appeal upon 
the construction of the Great Western Act, 
5 & 6 W. 4, c. mi. s. 1(53, which, contain- 
ing ns it does the words “ rates or tolls for 
m ticles or passcugen coin eyed,” is even 
nun c against the company than s. Da of the 
Railways Clauses Act. 

(/<) tScuttish Km ih Eutla'ii ]{. (Jo. v. 
AntUrwin, 1 Hess. Cn., Sid Series, 1056 
(\.n. 18631. See also Highland E. Co. v. 
JhcUuh, 3 Suss, (’a., 1th Sit., 581. 

(0 In the Report of the Royal Com- 


mission, 1867, p. I, it is said thut 
“ftom the context of the Act [of 1845] it 
Mould appear that Parliament intended all 
charges actually made to be exhibited.” 

(i’J The remedy for non-compliance 
would seem to bo under 7 & 8 Yict. c. 85, 
s. 17, vol. II. 

(/) In chiding all through rates, from the 
particular station, but no rates of any kind 
tvom any oilier station, Oxhuh v. N. E. R. 
Co., 3 Nev. 6c Mae. 35 
(w) This includes trucks, Ac., as well as 
goods and animals. See sect. 3 of tho act 
(the interpretation clause). 
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justices. Notwithstanding that this specific remedy is provided, it £SS5 l j^ m of 
seems that the Bailway and Canal Commission have jurisdiction, 
under sect. 6 of the same act, to entertain any complaint made of tt0D ' 
the contravention of sect. 14. The Bailway Commissioners have so n.w.r.'co. 
decided (n). 

The Commissioners have held, too, that a coal siding is a station Mitfeatfaiof 
within the meaning of sect. 14, and that a railway company is bound siding, 
to keep books of rates for the conveyance of coals therefrom, either 
at the siding or at the station “ where persons interested in knowing 
the charges for coal might be expected to go in order to obtain the 
information sought * (o). The words of the section ; " to which they 
hook," mean “to which they quote a rate," and the obligation to 
keep rates at the station from which they are charged attaches equally 
whether the actual booking is done there or somewhere else. This 
was held by the Commissioners in Jones v. North, Eastern B. Go. (p), 
in which case the company had formed all their stations into three 
groups, and kept their mineral rates for the whole of each group at 
one principal station only. 

The right to inspect the rate book is general, and it is immaterial atgiit to inspect 
what motive or object the party has in desiring inspection, and the genera”* h 
Commissioners have, as ancillary to inspection, granted the right of 
taking extracts or copies /rom the rate book (q). 

The subject of “terminal" charges and of their distinguishment " Terminals, 
from rates for carriage is dealt with in chapter XVI., sect. 3. 

The following extract from the Report of the Amalgamation Com- PoUoyofw-^ 
mittee of 1872, shows the policy of the Legislature in passing tiOTofratw! 00 
section 14 of the Railways Regulation Act, 1873 : — 

“ The rates in the case of all the great companies are numbered by millions, 
and, as the practice of through rates and through hooking extends, ere likely 
to increase still further. In addition to this, they are constantly varying 
with the varying circumstances of trade and of railway policy. The case 
of the public against the railway companies is a very strong one. They are 
monopolists, who are unlimited in their charges for carriage, except by the 
parliamentary maximum, and who are restricted by no definite limit what* 
ever as regards terminal charges ; these two charges they mix up together, 
and, under the present system, they do not separate them. They are practically 
under no restriction, except that of their own interest, whioh may not be 

(it) Perkins v. £. <L‘ N. IF. I,. Go. 3, stations to discover whether the provisions 

Nov. & Mac. 327, decided on the authority of sect. 14 were complied with, found that 

of Cory v. Yarmouth and Nonrirh R. Co. , in many instances they were not, and com- 
3 Railw. Oas. 624. munieuted with the Board of Trade as to 

(o) Harhome 11 Co. v. L. di N. IF, R. those companies most in default, in case 

Co., 2 Nev. & Mac. 189. See also Jones tho Board might think fit to cause ait 

v. iV. E. R. Co., 2 Nev. k Mac. 208. application to bo made to the Contmis- 

(p) 2 Nev. & Mac. 21)8, siouers under sect. 6 of the Act of 1873,” 

(q) Perkins v. L. <6 N. JF. R. Co., ubi for an injunction enjoining compliance 
supra. It appears that “the Commissioners, with the section. See 1st Report of Com- 
who directed visits to ho made to various miisionors, p, 8, 
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tile same os that of the public ; they claim and exercise the right to vary 
their charges to any extent they please, within the parliamentary maximum j to 
favour one place or one description of trade at the expense of another ; to charge 
high rates for short distances, and low rates for long distances ; or to charge two 
different rates for the same service, if they think it to tlioir interest to do bo ; 
and not only do they claim to exercise all these powers, but they refuse to tell 

the public how they exeroiso them, or why they exorcise them If 

the companies are dealing fairly, it is to their interest to court observation and 
criticism, and to give the public all possible information about tlioir charges, and 
their reasons for making them ; and there appears to he no reason why they 
should not freely give to every trader m ak i n g inquiry the same knowledge or 
information which they must necessarily give to every clerk or station-master 
who is empowered* to charge rates ; or why they should not frame a scale dis- 
tinguishing between terminal charges and mileage ; or why, lastly, they should 
not be hound to furnish in writing, on the application of the Board of Trade, or 
of some competent authority, such as the Commission referred to below, their 
reasons for ranking any charge which is complained of, either as being ex- 
ceptionally high or exceptionally low, or otherwise unfair, either to the person or 
class of persons paying it, or to any other persons, or to any particular place or 
trade.” 


Tolls are payable to snob persons, at such places, and in such 
manner, as the company shall appoint: (Sect. 96.) In default of 
payment of tolls for carriages or goods, the company may detain and 
sell such carriages and goods, or, if removed, any other carriages or 
goods on their premises belonging to the defaulter, and pay them- 
selves ; or tolls may be recovered by action at law : (Sect. 97.) 
Notwithstanding the definition of toll in the interpretation clause 
(sect. 3) as including “ any rate or charge for any passenger, animal, 
carriage, goods,” &c., “ conveyed on the railway,” it has been held by 
the Court of Exchequer that this 97th section applies only to tolls 
for the use of the railway, and not to the charges made by a company 
ns carriers. The decision seems to have proceeded on the ground 
that the 95th and 96th sections “ related evidently ” to tolls {ca*4jil& r 
use of the railway only (j*), and this has no doubt been held (s) ; hut 
the correctness of tho decision restricting the meaning of s. 97 has 
been questioned in a Scotch case (f). The 97th section has also been 
held not applicable to a sum claimed for return of “ empties,” and 
where a railway company entitled to distrain for tolls demanded a 
sum in gross made up of two sums, one due for tolls, the other not 
so due, and the party tendered the amount due for tolls as being all 
that was due ; it was held that the company wero not entitled to 
distrain, hut wore not precluded by the tender from recovering the 
toll (m) ; but it has been held applicable to a charge for the use of 


(/•) Wallin V. L. d- ft /r. R. Co., 89 
L. J., Ex. 57 j L. R„ 5 Ex. 62. 

(#) Sr><* Ih'uirn V. If, W. R. Co., L. It. 
9 Q. R. D. 744, nml p, 451, ante. 


(0 Cahhnian Ji. Co. v. Guild, 1 Sess. 
Ca,, 4th Series, 198. 

(«) Field v. Newport, dc. 7?. Co., 27 
LJ„ Ex. 396. 
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the line and of locomotive power combined (x). The section does 
not authorize detention and sale of carriages for tolls due in respect 
of goods carried on them (y). The owner of carriages or goods must 
deliver to the collector of tolls an exact account, in writing, signed 
by him, of the number and quantity of goods, &c., conveyed, and of 
the place whence they came and whither they are going : (Sect. 98) ; 
and if any person fails to give such account, or gives a false account, 
or unloads goods with intent to avoid payment of tolls, he is liable 
to a penalty in addition to the tolls: (Sect. 99.) Disputes concern- Disputes as to 
ing the amount of the tolls may be settled by a justice, and the aettiea ■by «, 
company may detain the goods meanwhile: (Sect. 100.) If any R.c.Act,*.ioo. 
difference arises between the toll collector and the owner or person 
in charge of any carriage passing or being on the railway, or of any 
goods conveyed by such carriage respecting the weight, quantity, 
quality, or nature of the goods oonveyed, the company may detain 
the carriage or goods, and examine the same ; and if, upon examina- 
tion, the goods appear to be of greater weight, &c., the party giving 
a false account is liable to pay the costs of examination ; but if the 
result be otherwise, the company are liable to pay such costs, and 
also damages for the deteution of the goods: (Sect. 101.) If it ToUcoUeotor 
appears to a justice, that such examination and detention were with- ^ongfuide- 
out reasonable ground, or vexatious, then the collector is liable per- 
sonally to pay the costs and damages, and the justice may issue a 
warrant for the recovery of the same: (Sect. 102.) If a passenger Frauds by pw- 
endeavours to defraud the company of his fare * (z), he is liable to be , s „ p% B19> 
fined, and may be apprehended and detained until he can con- 
veniently be taken before a justice : (Sects. 103, 104.) 

The power to charge tolls is to be found in tho Consolidation Act Toii^kuaes^ 
as well as in the special act, but the amount of the tolls is to be 
gathered from the special acts only. These amounts will be found 
to vary according to the expense of the line, the date of its construc- 
tion, the opposition to which the bill was subjected, and the discretion 
of the parliamentary committee to which it was submitted. But 
although both the amounts and the classifications of goods chargeable 
vary very much, the form of the toll clauses (at any rate since the 
Railways Clauses Act of 1843) exhibits a considerable similarity. 

The tolls are divided into four branches. There is a separate toll for 
tlie use of the railway, another separate toll for the use of the railway 
in a carriage provided by the company, another separate toll for the 
use of locomotive power, and finally, an aggregate maximum “rate 
of charge ” for the use of all together. 

(x) North Central Wagon Co. v. Man- cheater, Sheffield, and Limlnahiro It. Co., 
cheater, Sheffield, and Lineohishire II. Co., L. 11. 35 Ch. I). 191 ; Dfl L. J., Ch. 60lf ; 

L. B. 82 Ch. D. 4 77 ; 55 L. J., CL 780. 33 TT. IL 417.— C. A. 

(y) North Central Wagon (Jo, v. Man- (?) Rrp It. v. Fivee, 4 E. k 15. 598. 
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4. Povtr in tab 
ViA!<. 


Sample toll 
clauses. 

L. B. & S. 0. 

R. On, 

Repeal of former 
toll clauses. 


Toll! for use of 
railway. 


Passengers. 


Animals. 


1. Horse. 


2. Ox. 


8. Small animals), 
except sheep. 


A Sheep. 

Tonnage on 
articles of mer- 
chandise. 

5. Alkali, coal, 
grain, manure, 
4te. 1|<{. 


6. Ale in casks, 
eggs, salt, sugar, 
wool, &c. ljd. 


7. Ale in bottle-., 
groceries, salt 
iish, Ac. 2d, 


The following are the toll clauses of the London, Brighton and 
South Coast Railway Company’s Act of 1863 (ft), 26 & 27 Viet, 
c. ccxviii : — 

“ 47. All clauses and provisions authorizing the company to levy tolls, rateB or 
charges on any railways or tramwayB belonging to them contained in any acts 
passed with reference to the company, and in force immediately before the pass- 
ing of this act, are hereby repealod, but such repeal shall not release, discharge, 
prejudice or defeat any tolls, rates, charges or sums of money due to the company 
at the passing of this act under or by virtue of those clauses or provisions, or the 
right of the company to, or their remedies for the recovery of, any such tolls, 
rates or charges, and the same may he claimed and recovered as if this act were 
not passed. . 

« 48. The company may demand and take for the use of their railways (and 
which term ‘ their railways ’ in this act includes the railways by this act autho- 
rized) and for the supply of carriages, waggons or trucks, any toll not exceeding 
the following (that is to say) : — 

“ First. In rospect of passengers conveyed upon their railways, or any part 
thereof, as follows 

For every person, 2d. per mile ; 

And if conveyed in or upon a carriage provided by the company, an addi- 
tional sum of \d. per mile : 

“Secondly. In respect of animals conveyed upon their railways, or any part 
thereof, as follows : — 

Glass 1. For every horse, mule or other beast of draught or burden, 3 d. per 
mile ; 

And if conveyed in or upon a carriage provided by the company, an addi- 
tional sum of Id. per mile : 

Class 2. For every ox, cow, bull or neat cattle, lid. per head per mile ; 

And if conveyed in or upon a carriage provided by the company, an addi- 
tional sum of \d. per mile : * 

Class 3. For every erdf, pig and other small animal (except sheep and lambs), 
id. per mile ; 

" And if conveyed in or upon a carriage provided by the company, an addi- 
tional sum of ^d. por mile : 

Class 4. For sheep and lambs, 4d. per score per mile, and so in proportion for 
any number greater or less than a score : 

“ Thirdly. In respect of goods and other things conveyed upon their railways, 
or any part thereof, as follows : — 

Gloss 5. For all alkali, alum, hark, bricks, bones for manure, brooms and 
handles, bran, bullets, oannel, cement, chalk, day, coal, coke, compost, 
cement, culm, dung, fireclay, flint, flour, fullers’ earth, grain, guano, iron . 
ore, ironstone, lead, lime, limestone, manure of all sorts, metalling for roacl 
repairs, nitrate of soda, oil cakes in casks or bags, pig iron, potatoes, pollard, 
sand, salt for f manure, slates, spelter, Btones for paving or building, tiles, 
por ton pur mile l}d. ; 

And if conveyed in a carriage provided by the company, an additional sum 
por ton per mile of \ 

Class C. For all ale and porter in casks, bacon, butter in casks, charcoal, cider, 
dyewoods, eggs, eathemware, gas and water pipes, hair, hemp, hides, hop 

{ >oles, hops, hoofs, iron rod, hoop, bar, or plate, undamageable iron castings, 
ard, lead (whito or red), marble in blocks, malt, meal, molasses, nails, paints, 
pitch and tar, rags, resin, rice, salt, saltpetre, seed, soap, soda, spirits and 
wine in casks, steel, rough or cast, sugar raw, sulphur, tallow, timber, staves 
and deals, tin, vices, chains and anvils, vinegar, whiting, wool, per ton per 
mile, lir/. ; 

And if convoyed in a carnage provided by the company, an additional sum 
por ton por mile of \d. : 

Class 7. For all ale and beer in bottles, canvas, cordage, flax, floorcloth, fruit 
elided , fish salted, groceries, hay, hardware, herrings dried, leather, damage- 


(a) The maximum rate for passengers were slightly raised by a subsequent act passed 
m 1868. See post, p. 437, note (6). 
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able iron castings, light machinery, mats, mineral waters, oil in casks, oil 
cakes (loose), paper, rope, snuff, spirits and wine in bottles, stationery, tow, 
turpentine, varnish, veneers, per ton per mile, 2d. ; 

And if conveyed in a carriage provided by the company, an additional sum 
per ton per mile of \d. : 

Class 8. For agricultural implements, books, bonnets, butter fresh, carboys, 
china, cork, drapery, drugs, fish fresh, fruit fresh, furniture, glass, haber- 
dashery, hats, harps, hosiery, joiners' work, millinery, linens, luggage, 
musical instruments, meat, oil in jars, pianos, pictures, poultry alive, poultry 
dead, silks, sugar refined, tinned ware, wearing apparel, and all other mer- 
chandise, articles, matters or things, except such as are included in the above 
classes, per ton per mile 3d. : 

And if conveyed in a carriage provided by the company an additional sum 
per ton per mile of \d. : 

For every carriage of whatever description, not being a carriage adapted for 
travelling on a railway, and not weighing more than one ton, conveyed on a 
truck or platform belonging to the company, 6 d. per mile. 

And alike sum of Id. for every additional quarter of a ton, or fractional 
part of a quarter of a ton, which any such carriage may weigh. 

“49. The company may demand for the use of engines for drawing or propelling 
carriages on their railways any sum not exceeding Id. per mile for each passenger 
or animal, or for each ton of goods or other articles. 

“ 50. The maximum rates of charge to be made by the company for the convey- 
ance of passengers along their railways, including the tolls for the use of the 
railways and of carriages and for locomotive power, and every other expense 
incidental to such conveyance (except government duty), shall not exoeed. the 
following sums ; (that is to say,) 

For every passenger conveyed in a first-class carriage by an express or fast 
train, twopence halfpenny ( l ) per mile : 

For every passenger conveyed in a second-class carriage by an express or fast 
train, twopence (c) per mile : 

For every passenger conveyed in a first-class carriage by an ordinary train, 
twopence (d) per mile : 

For every passenger conveyed in a second-class carriage by an ordinary train, 
one penny halfpenny (e) per mile : 

For every passenger conveyed in a third-class carriage, one penny per mile. 

* ‘ 51. The maximum rates of charges to be made by the company for the convey- 
ance of nnimala and goods, including the tolls for the use of their railways and 
waggons or trucks and for locomotive power, and every other expense incidental 
to such conveyance (except a reasonable sum for loading, covering, and unloading 
of goods at any terminal station of such goods, and for delivery and collection, 
and any other services incidental to the duty or business of a carrier (/), where 
such services or any of them are or is performed by the company), Bhall not 
exceed the following sums ; (that is to say,) 

For every animal in Class 1, 4 d. per mile : f 

For every animal in Class 2, lid. per mile : 

For every animal in Class 3, fa. per mile : 

For animals in Class 4, 4 d. per score per mile (and so in proportion for any 
greater or less number) : 

For everything in Class 5, 1M per ton per mile : 

For everything in Class 6, 2a. per ton per mile : 

For everything in Class 7, 3d. pov ton per mile : 

For everything in Class 8, 4 d. per ton per mile : 

And for every carriage of whatever description, not being a carriage adapted 
and used for travelling on a railway, and not weighing more than one ton, 
carried or conveyed on a truck or platform, per mile, 7d. . 

“ 52. The following provisions and regulations shall he applicable to the fixing 
of such tolls and charges ; (that is to say,) . 


(b) Now 2 Id. by the London, Brighton 
and South Coast Railway Act, 1868, 31 & 
82 Yict. c. exxxiv. s. 26. 

(c) Now *2Jd. ib. 


(<7) Now 2\d. ib. 

(c) Now 1$Z. ib. 

(/) S mJJall v. L, B. Ji S. G. £. Go., L. 
It. IS Q. B. D. SOS, and post, cb. xvi. s. 3. 


L.B.&S.C. 
R. Co. 


a Agricultural 
implements, 
glass, silks, and 
things not 
classed. 


Tolls far endues, 

M. 


Maximum rates 
for puhsengers. 


Government 
duty excepted. 


Maximum rates 
for animals and 
goods. 


“Terminals." 


Short disl&nces 
tractions and 
weight. 
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4. rnuvi Id Ink t 
Tulh. 

L. 13. & S. 0. 

It. On. 


Stone and 
timber. 


“ Terminal 
fetation.” 


Small vmnelp. 


Single artirles nt 
gro.it weight. 


Fassengu’s 

laggagt‘. 


For goods, article,,, animals or porwmsi conveyed on their railways for a lesB 
distance than six miles, the company may demand tolls and chargos as for 
six miles (<j). 

For a fraction of a mile "beyond six miles, or beyond any greater number of 
mile s, the company may demand tollB on animals and merchandise for Bnch 
fraction in proportion to the numhors of quarters of a mile contained therein, 
and if there be a fraction of a quarter of a mile such fraction shall be deemed 
a quarter of a milo j and in respect of passengers, every fraction of a mile 
"beyond six miles, or beyond any greater number of miles, shall be deemed 
a mile (/i). 

For a fraction of a ton the company may demand toll according to the number 
of quarters of a tun in such fraction, and if there be a fraction of a quarter 
of a ton such fraction shall be deemed a quarter of a ton : 

'With respect to all artioleB, except stone and timber, the weight shall be 
determined according to the usual avoirdupois weight : 

With respect to stone and timber, fourteen cubic feet of stone, forty cubic 
feet of oak, mahogany, teak, beech or ash, and fifty oubic feet of any other 
timber, shall be deemed one ton, and bo in proportion for any smaller 
quantity : 

No station is to be considered a terminal station in regard to any goods conveyed 
on the railways of the company unless such goods have been reoeived thereat 
direct from the consignor of such traffic, or are directed to be delivered thereat 
to the consignee. 

“ 53. With respect to small packages and Bingle artioles of great weight, not- 
withstanding the rates of tolls prescribed by this act, the company may lawfully 
demand the tolls following j (that is to say,) 

For the carriage on their railways, or any part thereof, of any parcel not ex- 
ceeding seven pounds in weight, 4 & : 

For the carriage of any parcel exceeding seven pounds but not exoeeding 
fourteen pounds in weight, M . : 

For the carriage of any parcel exceeding fourteen pounds but not exceeding 
twenty-eight pounds in weight, fW. : „ 

For the carriago of any parcel exoeeding twenty-eight pounds but not exceeding 
iixty-six pounds in weight, Is. : 

And fur the carriage of any parcel exceeding fifty-six pounds but not exceed- 
ing live hundredweight, the company may demand any sum which they 
think fit : 

Provided always, that articles sent in large aggregate quantities, although made 
up of separate parcels, such as bags of sugar, cofice, meal, and the like, shall not 
bo doomed small parcols, but such term shall apply only to single parcels in 
separate packages ; 

For the carriago of any one boiler, cylinder, or Bingle piece of machinery, or 
single piece of timber or Btonc, or other single article, the weight of which 
including the carriage shall cxcoed four tons but shall not exceed eight tons, **> 
the company may demand such Hum ns they think fit, not exceeding Qd. per 
ton per milo j 

For the carriago of any single piece of timber, stone, machinery, or other 
single article, the weight of wluoli with the carriage shall exceed eight tons, 
the company may demand such sum as they think fit. 

“ fii. Every passenger travelling upon the railways of tho company may 
with him his ordinary luggage, not exceeding one hundred and twenty pounds in 
weight for first-class passongors, one hundred pounds in weight for second-class 
passengers, and sixty pounds in weight for third-class passengers, without any 
ohurgo being mado for tho carriage thereof. 


(il) See Lani'it rilin' ami Vud'sJtire It. Co. 
v. UnJlmc (No. 1), 42 L. J. Ex. 129, in 
which this clause, although it applied in 
terms to cauiage partly ou the liuo of the 
company and partly ou any lino which they 
had a right to use, was held by the House 
of Loids to be inapplicable. 

2 A clause similar to this second para- 
i (in an act iu which the first paru- 
araidi did not occuv'l emnowevina n comuan v 


to charge for a fraction of a mile beyond 
tour miles was hold to empower the eom- 
]«my to charge for fractions within the 
four miles, but both tho Court of Appeal 
and the House of Lords were equally 
divided on the point : Prijce v. Monmouth- 
skiff Canal A J!. Ou., L, II. 4 App. Cas. 
197 ; 49 L. J. Ex. 130 ; 40 L. T, 680 ; 27 
W. E. 660. 
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“ 65. Provided always, that nothing heroin contained shall bB held to provent Company may 
the company from taking any increased charge, over and above tho charges ctogesby 8 ® 1 
hereinbefore limited, for the conveyance of goods of any description, by agree- agreement, 
ment with the owners of or persons in charge of such goods*, either in respect of 
the conveyance thereof (oxcept small parcels) by passenger trains, or by reason 
of any other special service performed by tho company in rolation thereto. 

“56. Provided also, that the restriction as to tho charges to bo made for itosb lotion m to 
passengers shall not extend to any special train that may be reqnirod upon the chare™ not to 
railways of the company, but shall apply only to tho ordinary and express trains tiam* S1K>Cm 
appointed or to be appointed from time to time by the company for the conveyance 
of passengers and goods upon their railways *’ (i). 

The majority of the special acts, both of ancient and mod era date, 
will be found to contain toll clauses divisible, as above, into the four 
branches of — (1) use of railway, (2) use of railway in company’s 
carriages, (3) use of engines, and (4) use of all three. Excep- 
tions (h) are afforded by the Metropolitan District Bailway Act, 

1875, and by a Midland Railway Act of 1846 (9 & 10 Viet. Tllll8lniy]lotlie 
c. cccxxvi). By a Standing Order of the House of Lords (No. 90), * B “rt 1 f^ra 0Ut 
"no bill by which the maximum rates authorized for the con- Bonul of Trnde ' 
veyance of passengers, goods or animals shall or may he increased, . 
shall be read a second time until a report from the Board of Trade 
has been laid upon the table of the House.” 

It has been said that the rates of charges on English railways are 
practically unlimited, inasmuch as the companies are in every instance 
left at liberty to charge as high a rate on every part of their traffic 
as they have ever thought or are ever likely to think for their own 
advantage, and that “the maximum is always so high as to exceed the 
limit which self-interest alone would dictate ” (I). It may bo stated, 
however, that two important relaxations made generally by railway 
companies — the grant of return tickets at less than double fares, and 
the grant of children’s tickets at half-faros — have not been suggested 
by the special acts, which make no mention of them. As far as the 
statutes are concerned, these relaxations might be discontinued at 
any time, unless, indeed, the restriction of "reasonableness” imposed 
by sect. 86 of tho Railways Clauses Act, 1845 (m) might he construed 
to apply to them. However that may be, the following table, 
extracted from Mr. Bigg’s valuable collection of Special Acts, 3845, 


(t) This section, anil the 64th and 55th. 
sections, follow common forms, employed 
in most special acts passed within the last 
thirty years with little variation, except as 
to the weight of luggage allowed. 

(it) A noteworthy exception was for- 
merly afforded by tho original Great 
Northern Act of 1846, 9 k 10 Viet. c. lxxl 
The toll clauses of that act provided (inter 
alia) that the company.might charge a sepa- 
rate sum for each parcel, although many 
were included in one package (sect. 205) ; 


and that tolls should ho charged according 
to the direct distance as measured upon the 
Ordnance Mop (sect. 207). But all the 
toll clauses of the Act of 1846 (which 
might advatilageously bo studied as model 
clauses) wore repealed by 18 & 14 Viet. e. 
lxi. 

{1) Bigg's Special Acts, 1845, citing 
passages from reports of Mr. Laing, and 
from a pamphlet of Mr. Morrison, M. P. 

(j/i) See and consider tho remarks upon 
this important section at p. 447, nnto. 
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p. xxvii., shows the variation in the maximum charges authorized by 
the Special Acts passed in 1845 : — 



Lowest Maximum 
Charge. 

Highest Maximum 
Charge. 

Animals, per mile, 

d. 

d. 

Horses 

S 

6 

Sheep 

01 

21 

Carnages 

4 

10 

Goods, per ton, per mile, 


4 

Coals 

1 

Com 

n 

6 

General Merchandise 

24 

6 

Passengers, per mile, 



First Class 

2 

4 

Second Class 

11 

3 

Third Class 

1 

2 


The following table shows the present (1888) maximum charges for 
the use of the railway and of carriages, and of locomotive power, 
authorized by the ‘principal special act of the company named at the 
head of each column : — 



U. N. R. 
1850. 
(13 is 14 
Viet C. 61, 
s. 13.) 

a. 

G. W. R. 
1847. 
(10 & 11 
Viet, p.226, 
H. 49.) 

b. 

L.&N.W.R. 

1846. 

(9 k 10 Viet. 

C. 204, h. G3.) 

0. 

Passengers, per mile, 

'EvprAna 

d. 

3 -f 

d. 

I st Cl. 2J 
2nd,, 1 i 
2 

tl. 

} 24 

2 

1st Class 

l 

2 


1J 

11 

1 

11 

1 

3rd Gloss 

1 

Animals, per mile, 

R 

3 

3 

Or 

2 

If 

01 

2 

07 

Sheep 

02 




L. C. & D. B. 
1853. 

(10 k 17 Viet, 
c. 132, a. 5C.) 

d. 


S. E. R. 

18i6. 

(6 Will. IV. 
C. 75, 
s. 129.) 

a. 


Midland. 

1846. 

CO & 10 
VIet.c 326.1 
as. 59, 03.) 

f. 


G. E. R. 
1862. 
(25 & 20 
Viet c.223, 
8. 229.) 


2 


11 

II 

See e. 


d. 

3 
2 
11 

4 
2 
01 


a Repealing toll clauses of previous acts ; Increasing cliarges fixed by Act of 1846. Go- 
vernment duty is excepted. The company is compellable to run third-class carriages 
every day as often and on such conditions as the Hoard of Trade nmy prescribe. 
b. Reducing charges fixed by previous acts. Gn\ eminent duty is excepted. See also 
IS & 19 Viet. c. 98, s. 92 (South Wales), and 26 & 27 Viet. c. 198, ss. 6, 64 (West 
Midland and South Wales Amalgamation). By 6. 64 of the latter act the tolls may 
he revised by the Board of Trade on n 6 per cent, dividend being paid. 
e. Government duty is excepted. 

d. The East Kent Railway Act, 1853. By 22 & 23 Viet. c. 54, the name of the East 

Kent Railway Company was changed to London, Chatham and Dover Railway 
Company. 

e. In the cas» of animals and goods, Rurh additional sum as the company think proppr 

for use of engines, and such additional sum os shall be reasonable for the use of 
carriages. 

f. The Biimingham and Bristol nnd Midland Railway Act, 1846. Government duty 

is excepted. By sect. 58, a reasonable additional sum appears to be char geable for 
the use of engines and carriages ior expipss tiams. 

</. Tlio Great Eastern Amalgamation Act, 1802, repealing toll clauses of former acts. 
By sect. 237 (sec p. 449, ante), tolls on certain portions of the line are to be 
charged according to geographical distance. 
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With regard to goods, the following table, extracted from the Report 
of the Royal Commission, 1867, will give an example of the maximum 
rates authorized by the principal acts of the several companies 
named : — 


Pur Ton per Mile. 

] 

G. E. 11. 

g. w. n. 

U. N. K. 

. 

L. & N. 
W. It. 

Midlaud. 

1 

Dung, lime, bricks, coal, pig- 
iron, iron ore 

d, 

} ■ 

! 3 

a. d. 

1J to IS 

d. d. 

1 to 2 

d. d. 

? to 1-2 

d. d. 

8 tOll 

d. d. 

1 to 2 , 

Sugar, corn, earthenware, tim 
her, iron castings, sheet anil 
wrought iron, damageable 
iron 

2 to 21 

‘2 to 3 

li to 21 

IS to 21 

1 

i 

2 to 21 1 

Cotton and other wools, drugs, 

manufactured goods 

Fish, feathers, household fur- 
niture, clothing, silk 

1 : 

2 to 2i 

4 

21 to 4 

3 to 4 

21 to 3 

3 to 31 

21 to 3 

3 to 81 

3 to 4 

3 to 4 


The above tables, as has been already indicated, do not apply over 
all the railways worked by a particular company, but only such 
principal part of them as is regulated by the principal special act of 
any particular company. Complete and elaborate tables of the 
“ maximum rates of charges which the railway companies of the 
United Kingdom are authorized to make for the conveyance of pas- 
sengers, animals, and goods on railways ” were, during the sitting of 
a “Railway Rates Committee” of the House of Commons, presented 
to that House in a Parliamentary Paper of 1881. 

The variations in the amounts, as exhibited by the above tablos, of 

are obvious. But the classification of goods in the various clauses wocM 

of the special acts exhibits a still greater variety. The Report of 
the Royal Commission of 1807 contains the following passage on this 
subject : — 

■—'“The clauses governing tolls and charges, which have been left entirely to 
the special acts, are of a very bald and imperfect character, and, arc by no means 
uniform. ___ _ 

“ There is not only a diversity in the amount of tolls for the use of the line 
and in the rates when the company is a carrier, but an imperfect enumeration, 
and ofteu a diversity of classification of the various goods to which the tolls 
apply. Tims some important commodities ore altogether omitted, aud the 
in which a particular article is placed in the act of one company is not 
always the same as that in which the same article is placed in the act of another 
company. 

“In some cases, Parliament has taken advantage of the amalgamation of 
companies to bring all their powers aB to rates and tolls into the Amalgamation 
Act ; this has been done, for instance, in tliB case of the Lancashire and York- 
shire Railway, and to some oxtent in the caso of the Loudon and North 
Western Railway, whilst in other cases tlie toll clauses are scattered through 
the numerous separate acts originally obtained by tho companios which have 

ainno Vtoon mm 9 1 nrn.m atari . 
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4. 1‘iimi‘to tale 
Tvth. 


Miillaii'l It. Co, 


L.&N.W.R.Co. 


G. E. H. C>\ 


G. K. It. Co. 


W. W. It. 


( 'tearing home 
elnssific.ition 
alioulil be made 
Htatutoiy. 


“For instance, tlio Midland Railway Company has its power of levying tolls 
dividod over three acts. In one act coals are classed in the lowest class, with a 
maximum toll of Id. per ton per milo ; in another act they ave classed in tho 
second class, with a toll of lid. In one act grain is classed in the lowest dasB 
but ouo, with a toll of 1 pi. \ in the two othor acts it is placed in the next class 
but one, with a maximum toll of 2d. 

“ In the Midland Railway Acts generally there are four classes for merchandise 
and minerals, in the Lancashire and Yorkshire there would appear to be eight, 
in the North Eastern five, and in the London and South Western three. 

“ The London and North Western Railway Company appear to derive their 
powors from five acts, in some of which the artioles arc placod in eight classes, 
in others in throe or four classes. 

“The Groat Eastern Railway Company has five acts, in some of which the 
articles are placed in fivo classes, in others in four classes. 

“The Great Northern Railway would appear to have its powers for levying 
tolls and rates contained in nine separate acts, in some of which the artioles are 
placed in five classes, in others in four classes. 

“ Tho Groat Wostom would appoar to liavo thirteen acts with tolls and rate 
clauses. In uno act tho maximum toll for rod and pig iron and iron ore is pi. 
per ton per mile ; in another these articles are placed in another class, with a 
toll of lid. In one act grain is placed in tlio lowest class but one, with a 
maximum toll of Id. ; in another act it is idoced in a class above, with a maxi- 
mum toll of 2d. ; and in a third act tho maximum toll is 2|d. In one act the 
articles are divided into eight or nine classes, in others into four classes. 

“ These instances will afford a sufficient example of the nature of the anomalies 
in the classification of goods and in tolls and rates. 

“ Tlio enumeration is, moreover, extremely imperfect. One act enumerates 
22 articles, another 1)8, another KiO ; the acts adding at tho end of the highest 
class general words to include all other articles and matters not enumerated in 
the previous classes. ’* 

It is not to bo wondered at, therefore, that the Royal Commission 
recommended that, when railway companies apply to Parliament 
for power to amend their acts, advantage should be taken of the 
application to require Ilium to consolidate all the clauses of existing 
acts which remain permanently applicable to their undertaking; ” that 
" the Clearing House classification should bo made the basis of the 
classification adopted by acts of Parliament, and the enumeration and 
classification should be stated at length in a general act j” and that 
“ existing railway companies, in whoso acts of Parliament the classi- 
fication is essentially different from the Clearing House classification 
should apply for short acts of Parliament to arrange their existing 
maximum tolls as nearly as possible to meet the new classification.” 
The Joint select Committee on Amalgamation of 1872 reported to 
tlio same effect (*?), pointiug out that tho Clearing House “classifica- 
cation i.s important to the public, first, because it shows that railway 
manager's can, when it is their own interest to do so, make one 


ill llaitmf \\ 
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classification for all railways, not only uniform, but much more com- 
plete and satisfactory than the various classifications in their several 
acts, and because, if such a classification were generally adopted, it 
would be a great step towards publication and geenral knowledge of 
the actual rates ; and, in the second place, because the present loose 
and imperfect classification of rates in the special acts leaves it in the 
power of the companies arbitrarily to place in one class or another, or 
to remove from class to class, the many unenumerated goods.” 

The Railway Rates Gommitteo of IKiSL, after observing tlmt 
the existing classification was very imperfect, and that they had 
failed to discover any general principle on which maximum rates 
have been fixed, were of opinion that “ the multiplicity of special acts 
dealing with rates or charges on the samo railway is a great evil, and 
that railway companies should be required to consolidate their special 
acts, in so far as they affect rates or charges imposed upon the 
traders,” and that *' one classification of goods should be adopted over 
the whole railway system.” 

In the session of 1885, the London and North Western, Midland, ^{^ J883 
and many other railway companies introduced bills revising and con- 
solidating their- maximum rates clauses so far as applicable to goods, 
hut these hills were not so much as read a second time. 

The Legislature has at length interfered, and in sect. 24 of the 
Railway and Canal Traffic Act, 1888, 51 & 52 Viet. c. 25, has set on ca“^Sffi nn ' 1 
foot an elaborate procedure for bringing about revised classifications Act| 1888 ‘ 
of merchandise traffic (/.<?., traffic in goods and animals), and revised 
lists of maximum rates and charges applicable thereto, on the initia- 
tive of the companies, and under the combined control of the Board 
of Trade and Parliament, after ample time for full consideration, by 
both the Board and Parliament, of all questions raised by all persons 
M^pilllpanies interested. 

^^hefurst two of tbe thirteen sub-sections of the 24tb section arc 

as follows ir* 


(1) ‘‘Notwithstanding any provision in any general or special act, every rail- 
way company bIi&U, submit to the Board of Trade a revised classification of 
merchandise traffic and a revised schedulo of maximum rates and charges 
applicable thereto, proposed to be charged by srich railway company, and shall 
fully state in such classification and scliodule tho nature and amount of all 
terminal cliargos (j>) proposed to be authorized in respect of each class of trailie, 
and the circumstances under which such terminal charges are proposed to be 
made. In tho determination of the terminal charges of any railway company, 
regard shall bo had only to the expenditure reasonably nocossary to provido the 
accommodation in respoct of which such charges are made, irrespective of tho 
outlay which may have been actually incurred by tlio railway company in pro- 
viding that accommodation. 

(ih By s. jj, *■ merchandise traffic ” iu- cluile “charges iu respect of ilathus, eid- 
cluiles ‘‘traffic in goods, cattle, live stock, ings, wharves, depots, warehouses, cranes, 

an<l animals of all descriptions,” and other similar matters, and of any 

i /; j by a, fifi, “terminal charges’’ iu- services rendered thereat.” 
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'jf„, t to tide 1 2) “ The classification an<l schedule shall be submitted within six months from 

Z_ u0lls - the passing of this aotri'.e., before the 10th February, 1889), or such further 

Hi time as the Board of Trade may, in any particular case, permit, and shall be 

published in such manner as the Board of Trade may direct M ((/). 


feawarf for 
pmtfflt* acts. 


riifmi’t nit nt of 
Milmii'.sHm of 
classification, 
<tc , liy niaii- 
(lauius. 


Piis. ryu-tutlic. 


l’sssi ii|*i rs 

liimpyt. 


Tbe saving for any “ general or special act ” is, it is submitted, sur- 
plusage, and inserted ex abundanti can tela. Probably the 86 th 
section of the Railways Clauses Act (ante, p. 447), and the toll 
clauses of each special act (see ante, p. 456) are the provisions con- 
templated ; but the common form clauses inserted in each special 
act (ante, p. 15), whereby nothing in the act contained shall exempt 
the company from future revisions, seem to render the saving un- 
necessary, and, of course, no Parliament can bind future Parliaments* 
On the other hand, it has been contended that the saving clauses 
themselves have an opposite meaning to their apparent one, and 
work a guarantee of a continuation of the authorized charges, except 
upon the voluntary initiative of the companies, on the ground that 
the piactice of Parliament of imposing or altering tolls for railway 
and similar services upon such voluntary initiative only would not be 
departed from. Worthless as this contention is from a legal point of 
view, it is very material to point out that this obligation imposed upon 
the companies by sub-sect. 1 to initiate local and personal hills 
(followed up, it will ho observed, by a power to the Board of Trade 
under sub-sect. 7 to introduce them, even without such initiation), con- 
stitutes a new and substantial departure in parliamentary practice. 
This being so, it may perhaps be expected that the Board of Trade, 
though it will, as a matter of course, insist on revision in point of 
form, will only insist on revision in point of substance upon actual 
evidence that such revision is required — which evidence, however, the 
Board may itself supply. 

The section itself, by sub-sect. G (infra), provides a remedy for^the 
failuro of companies to submit a classification ; but it is conceived: 
that this is only a cumulative remedy, aud that the ordinary remedies 
for disobedience to an act of Parliament may still be resorted to. 
It is apprehended, however, that a very strong case indeed would 
have to be made out before a Court would grant any discretionary 
writ such as mandamus to enforce obedience. 

It is only merchandise traffic which is comprehended within the 
section ; but the passenger fares, which in many cases need revision, 
may, perhaps, ho conveniently revised by amendment of the bills 
confirming the Provisional Orders. 

Passengers’ luggage is within the letter of the definition of mer- 
chandise traffic, but not being included in the existing classifications, 


(tj) Tlint is by Buies under s. do of the Act , see post. 
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but regulated by a separate clause in oacb act, is, it is conceived, 
beyond the scope of the section ; but the point is doubtful 
Next wo come to three sub-sections, which jirovide for the settle- EMtiimmitur 
ment, by agreement, between the Board of Trade (after heariug AiOV ««««•’ 
objections) and the compauics, of the new classifications and schedules, 
as follows : — 

(3) “The Board of Trade shall consider the classification and achodule, and CrnisidemUiiii by 
any objections thoreto, which may be lodged with them on or before the pro- 1,031 1 0,1 w,Ie< 
scribed time, and in the proscribed manner (r), and shall communicate with the 

railway company and tho persons (if any) who have lodged objections, for tho 
purpose of arranging the differences which may liave arisen. 

(4) “If after hearing all parties whom tho Board of Trade consider to be Pimm mal 
entitled to be heard before them respecting the classification nnd scliednlo, tlio W4ll ‘ r 
Board of Trade come to an agreement with the railway company ah to the 
classification and schedule, they shall embody the agroed classification and 
schedule in a Provisional Order, and shall make a report thereon to lie sub- 
mitted to Parliament, containing such observations as tlmy think tit in relation 

to the agroed classification and schedule. 

(5) “When any agreed classification nnd schedule have been embodied in a Hill. 
Provisional Order, the Board of Trade, as soon as they conveniently can after 
the making of : _lie Provisional Order (of whirl) the rail my conuxnijf shall be 
deemed the promoters), shall procure a bill to be introduced into oither House of 
Parliament for an act to confirm the Provisional Order, which shall be set out 

at length in the schedule to the bill.” 

Thus far the section has dealt with revision by agreement. The neteuiiinatinu 

. . . „ . . of elttvaliMtinn 

two next sub-Bections attempt to make provision lor the case of no j»jr Bo»«i 
agreement being come tt>, by empowering tbe Board of Trado to 
bring 1 ' a classification, &c., of their own buforo Parliament, and in the 
last resort to enforce such classification upon a company by means of 
Provisional Order and bill. The two sub-sections are as follows : — 

(6) “ In any case in which a railway company fails within the time men- 
tioned in this section to submit a classification and schedule to the Board of 
Trade, and also in every cose in which a railway company lias submitted to the 
Board of Trade a classification and sohedulo, nnd after hearing all parties whom 
the Board of Trade consider to be entitled to be heard boforo them, tho Board 
of Trado are unable to come to an agreement with the railway company us to 
she railway company’s classification and schedule, the Board of Trade shall 
determine the classification of traffic which, in tho opinion of the Board of 
Trado, ought to be adopted by tho railway company, and* tho schedule of 
-m n.Ttmmm rates and oharges, including all terminal charges proposed to bo 
authorized applicable to such classification which would, in tho opinion of tho 
Board of Trade, be just and reasonable, and shall make a report, to be sub- 
mitted to Parliament, containing such observations as they may tliink fit in 
relation to the said classification and schedule, and calling attention to tlm points 
therein on which differences which have arisen have not been arranged. 

(7) “ After the coinmencomont of the session of Parliament next sifter that 
in which tho said report of the Board of Trado Iioh boon submitted to Parlia- 
ment, the railway company may apply to the Board of Trade to submit to Par- 
liament the question of the classification and sohedulo which ought to be adoptod 
by tho railway company, and the Board of Trade shall on such application, and 
in any case may, embody in a Provisional Order suoh classification and schedule 
as in the opinion of the Board of Trado ought to bo adoptod by the railway 
compuny, and procure a bill to be introduced into cither House of Parliament 
for an act to confirm the Provisional Order, which shall be set out at length in 
the schedule to the bill.” 

(r) That is as prescribed by Board of Trade Rule*, under s. 35, p. 466 , post. 

IT.— -VOL. L n TT 
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For the six remaining sub-sections reference must be had to’p. 697, 
where the 24th section is printed at length. It may bo mentioned 
here that by sub-sect. 8, petitions against any bill to confirm a Pro- 
visional Order are to be referred to a Select Committee (of the two 
Houses if so ordered), that by sub-sect. 9 the Board of Trade may 
employ and pay skilled persons in preparing the classifications, that by 
sect. 10 any act confirming a Provisional Order is to be a public general 
act, that by sub-sect. 11 classifications maybe amended on application 
of the companies, and that by sub-sects. 12 and 13 remuneration pay- 
able to the companies for mails ot War Office stores is excepted from 
the operation of tho section. 

The 35th section of the act empowers the Board of Trade to 
make rules as to the “ form and manner ” of the classifications and 
other matters. A comparison of the forms scheduled to these rules 
(post, p. 704) with the existing maximum rates clauses (see e.g., ante, 
p. 457), will show that they introduce, in addition to the ordinary 
rates per ton per mile, the novelties of graduation of rates by distance 
and quantity. 


5. The Equality Clause of the Railways Clauses Act, 1845. 

The proviso of the 90th section of the Railways Clauses Act 
brought generally into force an enactment which had appeared in all 
special railway acts from a very early date (s). The section (the 
opening words of which give a power to vary tolls which every special 
act contains in itself) is as follows : — 

“ Whereas it is expedient that the company should be enabled to vary the 
tolls upon the railway so os to accommodate them to the circumstances of the 
traffic, but that such power of varying should not be used for the purpose of 
prejudicing or favouring particular parties, or for the purpose of colluaivelyand 
unfairly creating a monopoly, either in the hands of the company or ofp«w=^ 
ticular parties ; it shall be lawful therefore for the company, subject to the 
provisions and limitations heroin and in the special act contained, from time to 
time to alter or vary the tolls by the special act authorized to be taken either 
upon the whole or upon any particular portions of the railway, as they shall 
think; fit : Provided that all such tolls be at all times charged equally to all 
persons, and after tho same rate, whether per ton per mile or otherwise, in 
respect of all passengers and of all goods or carriages of tho same description, and 
conveyed or propelled by a liko carriage or engine, passing only over the same 
portion of the line of railway under the same circumstances ; and no reduction 
or advance in any such tolls shall be made eitlior directly or indirectly in 
favour of or against any particular company or person travelling upon or using 
the railway. ” 

Tlic word “ tolls ” in tho section is not confined to tolls received 
for the use of the railway only, but includes also the rates charged 
by the company when acting as carriers in the ordinary manner (<). 

(«) The early forms, for au instance of 00th section of the Railways Clauses Act. 
which see the London .uid Birmingham Rail- (<) See Ever shed ' 3 case L. R. 8 App. Gas. 

way Act of 1883 (3 & 4 Will. 4, c. xxxvi. 1029, and p. 469, post, 

*, 181), do not mateiiallv differ from the 
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It is settled beyond doubt by the Dertaby Main GolUery Go. v. ^°oap$?cs 
Manchester, {Sheffield a/nd Lincolnshire R. Go. (u), that tho proviso, uu 
commonly called tho “ equality clause ” of this 90th section, applies 
only to a conveyance between tho same points of departure and da * wrturf - 
arrival, and that mere inequality of charge when unequal distances Main w«i 
are traversod does not constitute a preference inconsistent with the 
concluding words. 


Therefore it does not apply to the common case of a railway com- Lower fmai for 
pany charging lower fares for long than for short distances for the 
purposes of competition, as was very early decided iu Attorney- 
General v. Birmingham and Derby J motion R. Go. (x). In that 
case the company, whose special act contained an equality clause, 
charged 8s. from Derby to Hampton, and at the rate of 2 k. between 
Derby and Hampton from Derby to London. Lord Cotteuham, (J., 
refused to restrain the imposition of an unequal charge between Dciby 
and Hampton, observing that the equality clause “ had not the 
slightest reference to the case.” Nor does tho equality clause apply ciiaiM 

, 1 J 1 1 " umii‘1 tiutfle 

to the case ot a charge made in pursuance of a traffic agreement with 1 

another company under section K7 of tho act (y). muvawv. 

With the exception of the Derby case, the aid of the section has 
not been invoked on behalf of passengers. In a Scotch case arising 
out of coal traffic, the Jlouse of Lords was equally divided, with tho 
result of affirming the decision of the Court of Session in favour of 
the company (z) ; and in the Dendby Main rase above referred to, cwt»nic 
it was held not to apply to the carriage of coals from a group of 
collieries situate at different points along a lino at one uniform set 
of rates. In the majority of tho cases, however (and they are many 
and complicated), it will be found that the plaintiffs wore carriers, and 
that the litigation arose from one of two causes. They had either 
charged carriers additional rates for “packed parcels,” i.e., parcels “^£*2 
made up of several parcels in one envelope, or had charged the 
carriers for a collection and delivery, or other terminal (n) service 
which tho carriers had performed themselves ; the object of tho rail- 
way company uniformly being to take tho collection and delivery 
trade out of the hands of the carriers, and tho object of the earners 
being to retain it. It may now he taken to he settled by the decision 
of the House ot Lords in G. W. R. Go. v. Sutton (6), that extra charges 


(w) L. R. 11 App. Cas. 97 ; 55 L. ,T. <}. 
B. 181. 

(*) 2 Railw. Cas. 124 (a. d, 1840). 

\y) Hull and Barnsleu 11, do. v. York- 
shire and Derbyshire Coal, /be., Co., L. It. 18 

Q. B. D. 761; 56 L. J. Q. B. 261 ; 35 \Y. 

R. 885— C. A. 

(*) Finnic y. Glasgow and Houlh West- 
ern R. Co., 15 Soss, Ca. 523; 26 L. T., 


action. 

0. y. 14. The charges on a branch line 'J 1, L " ' 
differed from those on the main lino of the 
company. 

(«) See Chap. XVI., post. 

(b) L. R. 4 H. L. 226 ; 38 L. J., Ex. 

177 ; 18 W. R. 92 ; affirming Button v. 

G. W. R. Go., 85 L. J., Ex. 18 ; 3 II. & 0. 

800 (diss. Erie, 0. J.). The series of cusp 5 ! 
will be found reviewed by Blackburn, .1 , 

H H 2 
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5 . The Equality t 0 carriers in respect of packed parcels are overcharges, and that they 
ACLAcim ts. can he recovered back by action. In such an action it is not neces- 
sary for the plaintiff to show that he tendered the sum legally due for 
carriage (c), and (as to packed parcels) it is enough for the plaintiff 
to show that the company are in the habit of carrying packed parcels 
for other persons at lower rates than those charged to the plaintiff, 
without showing affirmatively that the company knew them to be 
packed (d). The words, “ goods of the same description” and "under 
the same circumstances,” in sect. 90, are used not with reference to 
the contents of the parcels, but to the parcels themselves, that is, they 
mean goods of the same description for the purposes of carriage, and 
they are used with reference to the conveyance of the goods and 
not to the persons who send them (e). So that the company have 
no right to make distinctions between carriers and the rest of the 
public (/). And such is the general effect of the cases referred to in 
the note below (g). These cases turned chiefly on special acts ; but 
it is to be observed (1) that the equality clauses in the special acts 
differed little, if at all, from the proviso of the 90th section of the 
Railways Glauses Act ; and (2) that the special act almost invariably 
contained a common form clause as to parcels, of which the following 
is a sample : — 

“ With respect to small packages and single articles of great weight, be it 
enactod, that notwithstanding the rate of tolls prescribed by this act, the com- 
pany may lawfully demand the tolls following (that is to say), for the carriage 
of small parcels (that is to say), parcels not exceeding BOO lbs. of weight each, 
the company may demand any sum ( h ) which they think fit : Provided always, 
that articles sent in large aggregate quantities, although made up of several 
parcels, such as bags of sugar, coffee, meal and the like, Bhall not be deemed 
small parcels, but such term shall apply only to single parcels in separate 
packages ” (i). 

It would seem that a clause of thiB kind and the equality clause, 
taken together, do not so much prevent the companies from charging 
a higher rate, to all the world, for packed parcels, as they prevent 
the companies charging a higher rate to camera than to the rest of 


iti liis opinion delivered for the guidance of 
the House ot" Lords. 

[c) Parker v. Bridal and Exeter It. Co., 
6 Exch. 702 ; t! K, C. 770 ; 20 L. J., Ex. 
442. 

[d) O. IP. R. Co, v. Sutton, ubi supra. 

[e) Ibid, 

If) Crouch v. (r, jV r . 11. Co., 9 Exch. 
550 ; 11 Exch. 742 ; Pick font v. Grand 
Junction R. Co., 10 M. fcW. 3D9. 

{(j) Parker v. U. IP. 11 Co., 7 M. it G. 
253; Parker v. S. IP. R. Go., 11 C. B. 
645 ; Edwards (assignee of Parker) v. 
G. IP. R. Co., 11 C. B. 588 ; Crouch v. 
G. N. R. Co., 9 Exch. 65«; 11 Exch. 742 
(action for refusal to carry maintained) ; 
Piddingfon v. S. E. 11. Co., 5 0, B., N. S. 
Ill ; Eaxtndale v. G, IP. R. Co., 14 C. B., 


N. S. 1 ; affirmed on appeal, 16 C. B., 
N. S. 137 ; Bamidalc v. L. and S. IP. R. 
Co., L. R. 1 Ex. 137. In the last of 
these cases it was held that the circum- 
stance of the parcels being doubly addressed 
made no difference. See also Parker v. 
G. IP. It. Co., 6 E. & B. 77 ; Gartonr. 
Bristol and Exeter R. Co., 1 B. k S. 112, 
which latter cases, so far as they decide 
that no action lies to recover back the 
overcharge, are overruled by G. W, R. Co. 
v. Sutton, ubi supra 
(It) Semble, per Alderson, B., in Crouch 
v. G. N. R. Co., 11 Ex. at p. 752, that this 
means “ any reasonable sum." 

(i) The clause of the special act of the 
company in G. VP. R. Co, v. Sutton, ubi 
supra. 
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the world (k). And if parcels be addressed to the various individuals 
only for whom they are ultimately intended, a “ parcel rate ” may be 
charged, although the whole body of parcels bo consigned to the 
carrier (Z) ; but if each parcel so consigned be addressed doubly, i.e., to 
the carrier and also to the individual intended to receive it, the tonnage 
rate only is chargeable, if it be charged to the rest of the public (m). 

It is clearly settled that where carriers receive their own goods at collection and 
a terminus, the companies are not entitled to charge the carriers the 
same sum as they charge to other persons whose goods are delivered 
by the company at the final place of destination, and that carriers 
doing collection and delivery themselves may recover rebates from 
the companies (n). 

The inability to make an extra charge to carriers for packed 
parcels extends to contracts made in England for conveyance of 
parcels to places beyond the sea (o), but where tho contract is made 
abroad, the lex loci contractfis applies, and not the law of England. 

It has been held, therefore, that a railway company authorized by 
special act to run steamers between Folkestone and Boulogne, might 
legally make a double charge for the carriage of packed parcels from 
Boulogne to London, there being nothing in the law of Frauce against 
such double charge (p). 

An unequal charge was held to be none tho less an infringement of CompeUtionno 
the equality clause, although made for the sake of enabling the com- 
pany making it to compete with another railway company by diverting EvmMVsmu. 
traffic from such other company. So it was held by the House of 
Lords in L. & N. W. R. Co. v. Evershed (q), and Budd v. L. & N. W. R. 

Co. (r), in which an unequal charge was made for the purpose of com- 
peting with sea carriage, is to the same effect, but s. 27, sub-s. 2, of 
the Railway and Canal Traffic Act, 1888 (p. 488, post), appears to 
alter the law in this respect. 

The fact that goods carried for one customer are to be shipped to 
certain ports in order to develop a new trade or open up new markets. 


(k) But a railway company lias no right 
to open a parcel to see whether it be packed 
or not : Grouch v. L. <b N. W. R Go., 1 
C. & K. 789 ; nor to force tho carrier to 
discloee the nainoN of the consignors and 
consignees of the several packages : Parker 
v. G. IV. R Go., 7 M. fcU. 258. 

(?) Barendalev. Eastern, Comities R Go., 
4 0. B., N. S. 83. 

(m) Jlasendnlc v. L. & S. TV. R Co., 
L. R. 1 lix. 137. 

(n) Piet, ford v. GrenvJ Junction li. 
Co., 10 M. & W. 399 ; Baxendale v. Great 
Western 2i. Go., 14 0. B., N. S. 1 ; 32 L. 
J., 0. P, 225 (diss. Erie, C.J.); affirmed 
on appeal, 16 C. B., N. S. 137 ; 33 L. J., 
C. p. 197. See also Parker v. U. W R 


Go., 7 M. & G. 253 ; Baxendale y. ff. TV. 
R Go., 5 C. B., N. 8. 336. 

(o) Piddington v. S. E, E. Go., 5 C. B,, 
H. S. 111. 

( p) Branley v. 8. E. R Go., 12 C. 

X. S. 83 ; 31 L. J., C. P. 286. 

{q) L. R. 3 App. Cos. 1028 ; 48 L. J. 
Q, 11. 22 ; 39 L. T. 306. Unanimously 
affirming two unanimous judgments below, 
L. B. 3 Q. B. D. 135, and L. R. 2 Q. 13. 
D. 254. 

(r) 36 L. T. 803. This case was argued 
upon the construction of a. 2 of the Rail- 
way and Canal '1’raflie Act, 1854. The 
Court followed Eeersheds ease. L. R, 2 
Q. B. D. 254. 
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and so increase the tonnage carried, does not constitute a difference 
iu circumstances so as to justify inequality (fl), but a difference in 
the cost of carriage does, and a company acting in good faith are not 
bound to show that allowances to a preferred customer adequately 
represent the saving to the company (t). 

The Court of Exchequer refused to grant an injunction under the 
Commou Law Procedure Act of 1854, to restrain a company from 
charging a earlier otherwise than in conformity with the equality 
clause (at). 


(5. The Law of Traffic Facilities, Equal Treatment, mid Through 

Traffic, and its Administration by the Gou/rt of Common Fleas. 

The numerous Bailway Amalgamation Bills of the Session of 
1853, led to the appointment of a Select Committee, of which Mr. 
(now Lord) Cardwell became chairman. This Committee made five 
separato reports, and recommended that Parliament should secure 
“freedom and economy of transit from one end of the kingdom to 
the other,” and should compel railway companies to give the public 
the full advantage of convenient interchange from one railway 
system to another. The practical result was the Bailway and Can fxl 
Traffic Act, 1 854 (17 & 18 Viet. c. 31), and the new obligation im- 
posed upon railway companies by the Recond section of that act. This 
section, which applies to railway and canal companies alike, has sub- 
stantially three branches (a?) and provides that every company must 

(1) afford “ reasonable ” facilities for forwarding its own traffic ; 

(2) must afford “ reasonable ” facilities for forwarding its through 

traffic ; and (3) must abstain from all “ unreasonable ” preference of 
any particular person or particular traffic (y). — 

The 3rd section enacts, that any person complaining of a contra- 
vention of the act, may apply to the Courts of Common Pleas in 
Euglaud or Ireland, or the Court of Session in Scotland, for an 
injunction enjoining obedience to the act. 

The 2nd section of the Act of 1854 was imported verbatim into 
sect. 11 of the Act of 1873, so that it would seem to have been the 
intention of the Legislature that the Bailway Commissioners should 
administer the Act of 1854 upon the principles laid down by the 
Courts which they superseded. The Court of Common Pleas itself, 

( ,s ) 5ic Denahji Maui Utthc, ji. 467, ante. Eustfra It. Co. v. Railway Coiiuaissiontrs. 

(')!}»• , L. R.6Q. B. D.atp. 591. 

•>o- kiiMon. v. tr. TV . . Ji. Co., 4 H. & C. (y) See 6th edition of this work, p. 474 
T _ , 1 1 , for the opinion of Sir W. Hodgos as to the 

(*v |H?r Lonl Neibornp, L.C., in South importance of this section* 
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in Palmer v. London cuwdL South Western JR. Co. (z), was equally 
divided upon the important question whether its own decisions were 
binding as precedents ; and it is impossible to read through the 
body of decisions of the Court of Common Pleas without regretting 
both the absence from the act of any criterion but the vague one of 
reasonableness, and the absence from the Court of technical informa- 
tion. It was, moreover, inevitable that the opinions of particular 
judges should contribute to the decision more than is usual with 
purely legal judgments (a). 

The following table, which may be compared with the table of the 
decisions of the Railway Commissioners (p. 476, post), shows shortly 
the names and results of the various cases ( aa ). 

Passenger Trajfio. 

Hosier v. Caledonian It. Co., 1 Nev. & Mac 27; 24 L. T., 0. S. 399 — 
Preference of passenger terminal to intermediate traffic— Petition refused 
— No competition of interest, or personal disadvantage to the com- 
plainant. 

Barret v. 0. H. & Mid. B. Cos., 1 Nev. & Mao. 38 ; 1C. B., N. S. 423 — 
Refusal by two companies to run through passenger trains — Rulo dis- 
charged— No public inconvenience made out. 

CaterhamB. Co. v. London t& Brighton B. Co., 1 Nov. & Mac. 32; 1 C. B., 
N. S. 410 — Complaint of (a) preference in fares on branch lines ; (b) that 
trains did not stop often enough at junction ; (o) that third-class return 
tickets were not granted ; (d) no covered station at junction — Rule 
refused on ground as to (a) that preference is not undue, unless it be 
shown on same portion of line ; as to (b) and (c) that Caterham was 
treated on equality with stations of similar character ; as to (d) rule nisi 
granted, but no cause shown. 

Jones v. Eastern Counties B. Co., 1 Nev. & Mac, 45 ; 3 0, B., N. S. 324 — 
Issue of season tickets for longer journey over same line at less price 
— Rule refused— Journeys not substantially the same. 


Omnibuh, lie., Tbajtio. 

Maniott y. L. <b 8. W. B. Co., 1 Nev. & Mac. 47; 1 C. B., N. S. 499- 
Admission to station-yard of omnibuses of one proprietor only— Rule 
absolute — Balance of convenience against the public. 


(a) L . It. 1 U. P. 688. 

(a) It was first intended that the nut 
should be administered by aii the riujwrior 
Courts of Common Law indiscriminately, 
but the majority of the judges being 
strongly of opinion that the duties wore 
not judicial, this project was abandoned, 
and the Court of Common Pleas substi- 
tuted at the voluntary suggestion of Chief 
Justice Jervis. It was observed in the 
House of Lords, by Lord Oampbell, that 
“the code was not one which the judges 
couhl interpret, inasmuch as it left them 


altogether to exercise their discretion as to 
what was reasonable, with no statutable 
or common law authority to guide them ;” 
and by Lord Lyudhurst, that “ the ques- 
tions that would arise under the act were, 
so vague and so incapable of being reduced 
to fixed rules, that it was impossible con- 
flicting decisions should not be given.” 

(aa) The more important of the cases 
were also treated at longth, with extracts 
from the judgments, in the 7th edition of 
this work. 


Table of deci- 
sions of Common 
Pleas, under 
Trathe Act, 18fii. 
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Beadell v. Eastern Go unties B. Cb., lNev. & Mao. 50 ; 2 0. B., N. S. 509 — 
Admission to station-yard of cabs of one cab proprietor only— Rule 
refused — No public inconvenience : authority of Barret’s caBe. 

Painter v. London <t; Brighton B, Co,, 1 Nev. & Mac. 58 ; 2 0. B., N. S. 702 
—Admission to station-yard of cabs of five cab proprietors only — Rule 
refused — No substantial public inconvenience ; complaint should come 
from those -who use the railway. 

Ilfracombe Pnllic Conveyance Co. v. L, tfc S. W. Jt. Co., 1 Nev. & Mac. 81 — 
Partial exclusion from station-yard — Rule refused — No sufficient case 
made out : authority of Beadcll’s case. 


Ska Tkafjpio. 

Bennett v. Mnneheder, Sheffield di Lincolnshire R. Co., 1 Nev. & Mac. 28S; 
0 C. B. N. S. 707— -Complaint that company, being proprietors of two 
docks, purposely divertod traffic from one to the other — Case held not 
to be within the act. 

Nopier v. Glasgow and South Western It. Co. , 1 Nev. & Mac. 292 ; 4 SesB. Ca. 
87 — Preference of owner of rival passenger steamer, by allowing him 
through rates and refusing them to complainant — Case held not to be 
within the act. 


Coal Tjumhu. 

Crickmar v. Eastern Counties B. Co., 20 L. T., O. S. 220 — Preference of a 
certain coal company, of which an officer of the company complained of 
was a principal proprietor— Rulo nisi. # 

Ransnmc (No. 1) v. Eastern Comities R. Co., 1 Nev. & Mac. 63 ; 1 C. B., 
N. S. 437 — Preforenoo of Peterborough merchants’ (railway borne) to 
Ipswich merchants’ (sea home) coal — Rule absolute, on the ground that 
the object of the preference was to enable the Peterborough to compete 
with the Ipswich coal merchants. 

Itansome (No. 2) v. Eusiem Counties B. Co., 1 Nev. «ir Mac. 109 ; 4 O. B., 
N. S. 135 — Complaint (a) of preference of Peterborough coal merchants 
in assignment of districts and rofusal to cany coal except in train loads ; 
and (b) of preference in scale of rates — As to (a) rule discharged on the 
ground that the arrangements of the company were for the convemgjmg, 
of thoir coal traffic ; as to (1») rule absolute, on the ground tlufteifect of 
scale was to’diminish advantage from natural proximity. 

lhiHsonie (No. 3) v. Eastern Comities 11. Co., 1 Nov. & Mac. 116; 4 0. B., 
N. S. 1 59 — Disobedience of injunction in JRamsome (No. 2b). Application 
for attachment — Rulo discharged. 

lh i ms mi i (No. 4) v. East' m Comilit', II. Co., I Nov. A* Mac. 155; 8 C. B., 
N. H. 70!» — .Similar to Ranmm e iNo. 2) and tliat trains wore broken up 
at Cambridge — Rule discharged on the authority of Ih.nstnne (No. 2). 

Oxl, ute (No. 1) v. North Eastern JR. Co., 1 Nev. A Mac. 72 ; 1 0. B., N. S. 464 
—Refusal to cany coal— Rule discharged, on the ground that the company 
wore not common carriers of coal. 

Ditto — Through rates : preference of coal carried by company in conjunc- 
tion with Croat Noi’thorn and Midland — Rulo partly discharged, on the 
ground that difference of cost justified the preference : partly absolute, 
on the ground that the motive was to introduce northern coal into 
Staffordshire. 
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Oxlade (No. 1) v. North Eastern B. Co., 1 Nev. & Mac. 72; 1 C. B., N. S. 
464 — Preference in refusing to provide depdts — Rule discharged. 

Ditto— Preference in refusing facilities for receiving, <fco. — Rule dis- 
charged, on ground that peculiarities of the coal traffic justified the 
preference. 

Ditto — Refusal to provide trucks— Rule discharged, on ground that com- 
plainant refused to pay demurrage. 

Ditto— Preference in refusing facilities for unloading— Rule discharged. 

Oxlade (No. 2) v. North Eastern li. Co., 1 Nev. & Mac. 1G2 ; 16 0. B., 
N. S. (580 — Refusal to carry coal except for colliery owners— Rule dis- 
charged— Authority of Odade (No. 1), and peculiar circumstances of coal 
traffic. 

Harris v. Cocker month It. Co., 1 Nev. <fe Mac. 97 ; 3 C. B., N. 8. 693— Pre- 
ference of certain colliery owners, being tenants of Lord Lonsdale— Rule 
absolute — Threat of landlord to construct an opposing line no legitimate 
ground of preference to his tenants. 

Nicholson v. G. W. B. Co., 1 Nev. & Mac. 121 ; 6 0. B., N. S. 36G— Pre- 
ference of Ruabon coal in consideration of regular guaranteed traffic 
under special agreement— Rule discharged— Agreement adequate con- 
sideration for preference complained of. 

Same v. Same, 1 Nev. & Mac. 143 ; 7 0. B., N. S. 765 — Complaint that 
agreement sanctioned in above case was not comparatively fair — Court 
divided ; rule dropped. 

West v. L. <b N. W. B. Co., 1 Nov. & Mac. 166; L. B., 6 0. P. 622- 
Refusal to allow storage for coal similar to that allowed to another coal 
merchant — Court divided ; rule dropped. 


Tbamnj of Cabkiebs. 

Baxendale v. North Devon B. Co., 1 Nev. & Mac. 180; 3 0. B., N. S. 324- 
Preference of company’s agents, by extra charge to other persons — Rule 
absolute. 

Bamviale v. G. W. B. Co. (Bristol case), 1 Nov, & Mao. 191 ; 6 C. B., 
N. S. 309— Preference of a paper maker, in consideration of his sending 
all his goods by line of company only— Rule absolute— Agreement not 
£ legitimate, as relating to traffio distinct from goods which were the 

i subject of it. 

^ Baxendale v. C^W. B. Co. (Reading cose), 1 Nev. <fc Mao. 202 ; 5 C. B., 
N. S. 336— Complaint that company, advertising that they would collect 
and deliver gratis, charged for carrying, collecting and delivery in 
one lump sum — Rule absolute — Object of the company to get collecting 
business into their own hands not legitimate. 

Ditto, 1 Nev. dr Mac. 213 ; o 0. B., N. 3. 360 — Application of company for 
re-hearing, on the ground that they made no profit — Application refused 
— Undue prejudice, whether profit made or not. 

Cooper v. L. d- S. W. R. Co., 1 Nev. & Mac. 185 ; 4 C. B., N. 8. 738— Pre- 
ference of company’s agent by unloading gratis for such agents —Rule 
discharged — Application wrongly framed. 

Carton v. G. W. It. Co., I Nev. & Mac. 234 ; 28 L. J., 0. P. 158— Similar 
complaint to that in Baxendalo’s Reading caso— Rule absolute— That 
there was undue prejudice, whether profit was made or not. 
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Gurton v. Bristol & Exeter B. Co., 1 Nev. <fe Mac. 218 ; 6 0. B., N. S. 639— 
Preference of company’s agent by compelling persons to employ him — 
Buie absolute, on authority of Baxendale’s Beading cose. 

Ditto— Preference of company’s agent by taking in goods at late hour — Buie 
absolute, on authority of Baxendale’s Beading caae. 

Ditto — Preference of certain tradesmen by special agreement — Buie absolute 
— Preference primfc facie undue, and not justified. 

Wanna/n v. Scottish Centred B. Co., 1 Key. & Mac. 237 ; 2 Sobs. Oa. 1373 — 
Befusal of company to comply with general orders to deliver goods and 
to hand ovor goods to complainant, although addressed to his care— 
Petition dismissed. 

Pirltford v. Caledonian 11. Co., 1 Nev. & Mac. 252 ; 4 Sees. Ca. 755 — 
Similar to Wannan’s case— Petition refused, on authority of Wannan’s 
case. 

Ditto — Preference of company’s agents within station — Petition dismissed, on 
the ground that that company might thus far prefer their own agents, 
not being separate traders. 

Bamidalc v. B. & E. B. Co., 1 Nev. & Mac. 229 ; 11 0. B., N. S. 787 — Pre- 
ference of company’s agent, by dispensing with signature of Conditions — 
Buie absolute. 

Barcndale v. L. <b 8. IT. B. Co., 1 Nev. & Mac. 231 ; 12 0. B., N. S. 768 
— Similar to Garton’s case— Buie absolute, on authority of Garton’s 
case. 

Palmer v. L. <fc S. W. B. Co., 1 Nev. & Mac. 271 ; L. B., 1 C. P. 588- 
Similar to Garton’s and Baxondalo’s cases — Court divided as to whether 
previous decision binding ; rule dropped. * 

Palmer v. L. B. <L 8. C. B. Co., 1 Nev. & Mac. 243 ; L. B., 6 C. P. 194- 
Similar to Garfcon’s and Baxondale’s cases — Rule absolute, on authority 
of Baxcndalo’s and Garton’s cases. 

Parkinson v. G. \Y. Jt. Co., L. B., 6 C. P. 664— Befusal to act on general 
orders of consignees to deliver their goods to complainant, and preference 
of company’s agent by aoting upon such orders when in favour of 
such agont— Buie absolute, on authority of Baxendale’s and Garton’s 
cases. 

It will have been seen from Wannan’s case and Parkinson’s cdsC<- 
that the English and Scotch cases are in conflict on the question of 
general orders (6). 

It is not easy to arrive at any hut a very broad general result of 
the whole series of cases. It is evident, however, that the profit 
accruing to a company from any preference was a main element of 
consideration, except where the profit was not one directly accruing 
to the company as a railway company. The convenience of the 
company was also considered, but mostly only because it was sup- 
posed to be identified with the convenience of the public. General 


(b) Tho Railway Commissioners followed Woman’s case in a Scotch cose (Memies 
Park mon’s case in an Irish case (Fish- v. Caledonian R. Go,, 5 R. & 0. T. 0. 
bourne v. Great Southern and Western R. 90S, p. 477, post). 

Co., 2 Nev. k Mac. 224, p. 477, post) ; but 
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public interests indeed were kept in view with remarkable, steadiness 
by the Court, seeing that those interests were wholly unrepresented, 
and had only the Court to protect them. Where general public 
interest was the sole question for the Court, as in Barrets ease and 
in the Gab cases, it was plainly intimated that this must be a sub- 
stantial public interest, and not that of a few isolated persons. It 
was further laid down that a preference, to be undue, must be the 
preference of a person similarly circumstanced with the complainant, 
and “ similarly circumstanced ” was, as far as direct decisions go, 
made to include “ travelling on the same portion of a line.” These 
principles, to which little exception could be taken, were all extracted 
from the words “due and reasonable,” &c„ of the statute, without 
direct reference to other authorities. In the application of them, 
only the previous decisions of the Court itself were used as guides, 
and it ultimately came to be doubted whether those decisions were 
binding as precedents or not. Although, therefore, the principles of 
the decisions arc plain enough, little, if any, light is thrown on the 
very difficult question of how far each of them ought to be applied 
when they should happen to be conflicting (c). 


7. The Law of Traffic Facilities, “ Undue Preference',' and Through 

Rates, as administered by the Railway Commissioners. • comi nisrionen) . 

The 2nd section of the Act of 1854 consists of three (d) branches : 

(1) enjoining accommodation of main traffic ; (2) prohibiting undue 
preference; and (3) enjoining accommodation of through traffic. 

And the 11th section of the Act of 1873 extended the 2nd section of 
the Act of 1854, by applying it to the accommodation of through 
^affic at through rates (e). 


(c) As records the ** undue preference ” 
branch of the act, “ the effect of the deci- 
sions seems to be that a company is bound 
to give tho same treatment to all persons 
equally under the same circumstances ; but 
that there is nothing to prevent a company, 
if acting with a viow lo its own profit, from 
imposing such conditions as may incident- 
ally have the effect of favouring one class 
of traders or one town, or ono portion of 
their traffic, provided tho conditions are llie 
same for all persons, and are such as load 
to the conclusion that they are really im- 
posed for the benefit of the railway com- 
pany.” (Report of Amalgamation Com- 
mittee, p. xiii, n.) As to whether the cases 
are binding as precedents, see Palmer's 
(No. 1) ease. For an instance of a diffi- 
culty (left unsolved) in applying conflict- 
ing principles, see Nicholsons (No. 2) ease. 


(d) See per Lord Selbome, C., in South 
Eastern JL Go. v. Railway Commissioners, 
L. R. 6 Q. B. D. at j). 691. 

M 1 C. B., N. S. 423. It has been 
said that the first branch of the section 
proved practically inoperative ; while with 
regard to the second, although no fault had 
been found with tho decisions, complaints 
had been made of the expense of con- 
testing cases with powerful railway com- 
panies, and that questions of undue 
preference were often so technical, and so 
connected with questions of due facilities, 
that they had not been contested so much 
os they might have been if speedy reference 
could have been made to a tribunal having 
practical knowledge of the subject. (Report 
of Select Committee, 1872, p. xiii, and 
noto.) 
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* Pago 471, ante. 
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This section, which is repealed but re-enacted with amendments (/) 
by the Act of 1888, enacted that the facilities to be afforded under 
the 2nd section of the Act of 1854 should include — 

“ The due and reasonable receiving, forwarding and delivering by every rail- 
way company and canal company, and railway and canal company at the request 
of any other such company, of through traffic to and from the railway or canal of 
any other such company at through rates, tolls and fares, in this act referred to 
as through rates ” (y). 

The nine provisoes which followed are also re-enacted with amend- 
ments (/) by the Act of 1888. 

The following table, which may be compared with the table of the 
Common Pleas decisions,* shows shortly the nature of the various 
cases that have come before the Railway Commissioners under the 
Railway and Canal Traffic Act, 1854, as amended by the Regulation 
of Railways Act, 1873 : — 


Passenger Traffic. 

Dover (Corporation of) v. 8. 3$. and L. G. A D. 12. Cos., 1 Fev. & Mao. 349— 
Preference of Ramsgate and Margate to Dover both in facilities and fares 
—Case compromised. 

Inves v. A B. A 8. C. R. Co. aiul L. A 8. W. R. Co., 2 Fev. & Mae. 166 — 
Insufficient trains : Order for through booking : Inconvenient station — 
Application of Acts to company as carriers. 

Vekfidd Local Board v. L. B. A S. ('. R. Co. and 8. E. R. Co., 2 Fev. <fe Mac. 
214 — Order for conduct of through traffic rid Tunbridge Wells. 

James v. Tuff Vale R. 3 Fov. dr Mac. 540 — Order for conduct of through 
traffic along 55 chains of line connecting two stations. 

Coal and Iron Traffic. 

Lees v. L. A Y. R. Co., 1 Fev. & Mac. 362 — Preference of corporation of 
Manchester to complainant in carrying coal to Oldham station for cor- 
poration only — Held reasonable, as being for the public interest. 

Nitshill, Ac., Cuid Co. v. Caledonian R. Co., 2 Fev. <fc Mac. 39— 

four colliery owners to complainant : Carriage of splint and. cannel cot 
at unequal rates held unreasonable. , 

Bellsdyke Coed Co. v. North British R. Co., 2 Fev. & Mac. 1Q5— Preference of, 
firm of iron and coal masters to company being coal masters only — Extra 
charge for inclines. 

Foreman v. </. E. R. Vu., 2 Fev. <fc Mac. 202— Preference of Peterborough 
traders to Yarmouth traders— Injunction granted. 

JJemihy Main Cullitry Co. v. Manchester, Sheffield and Lincolnshire R, Co., 3 
Nev. A Mac. 420— Filiform “group” rate for coal districts held undue ; 
affirmed in High Court, ih. 438 : and in Court of Appeal, ib. 441. 

Uoyd v. Northampton Jl. Co., 3 Nev. A Mac. 259 - Similar group rate from 
sidings held not undue. 

( / j See the effect of the amendments, pony and thp duty of the other always to 
sect. 8 (tf), l>nst send traffic by the shortest, cheapest and 

{g) TIip object of the amendmpnt wjs most convenient route.” (Report of Amal- 
to make it “the interest of the one com- gnmatiou Committee, p. xhv.) 



477 


SECT. 7 . — TRAFFIC FACILITIES, ETC. (RAILWAY COMMISSIONERS). 

Locke v. N. E. Jt. Go., 8 Nev. is Mac. 44— Extra charge to colliery owners 
not renting cells at stations held undue. 

Broughton & Plus Power Coed Co. v. G. W. R. (Jo., 4 R ifc 0. T. 0. 191 — 
Carriage of coal from South Wales collieries to Birkenhead (average 
distance 30 miles) at uniform rate of 6s. per ton, and from North Wales 
collieries to Birkenhead (average distance 150 miles) at average rate of 
2s. 2d. per ton — Held not undue prejudice to North Wales colliery 
owners. 

Ihnuby Main Collier]/ Co. v. Manchester, Sheffield & Lincolnshire E. f'o., 4R. & 
C. T. C. 28 — Undue prejudice in canal tolls restrained. 

SMnnvngrove lion Co. v. N. E. B. Co., 5 It. & 0. T. C. 244 — Preference in 
order to enable preferred party to compete held undue, but not restrained, 
as applicants not shown to be aggrieved— Non-reduction of rates in cor- 
respondence with reduced maximum not undue prejudice. 

Slats Traffic. 

Diphwya Qofison Slate Co. v. Pestmiog B. Go., SNev. & Mac. 73— Preference of 
quarry owners in consideration of agreed custom to railway for fixed 
number of years — Held unreasonable. 

Holland v. Pestmiog JR. Co., 12 Nev. & Mac. 278 — Preference in consideration 
of agreed custom for 30 as against 14 years — Held unreasonable. 

Traffic of Carriers. 

Goddard v. L. ds S. W. B. Co., 1 Nev. & Mao. 3— Allowance for oartage and 
empties : Refusal to give credit. 

Pishboume v. Great Southern* di Western R Co., Ireland, 2 Nev. & Mac. 224 
— Delivery by company's own agents, in disregard of direction in con- 
signment note to deliver to complainants, restrained. 

FiMourne v. Midland Great Western B. Co., Ireland (No. 1), Browne’s Prac- 
tice, p. 35— Preference of company’s agents in allowing 2d. on parcels 
brought by them to station, while they allowed nothing to complai- 
nants on parcels which complainants collected and brought— Injunction 
issued. 

Bobertson v. Midland Great Western B. Co., Ireland, 2 Nev. & Mao. 409— Pre- 
ference of company’s agents in allowing them 2d. on stamped parcels, 
^ "while they made no corresponding allowance to complainants — Injunction 
refused. 

Greenop v. 8. E. R Co., 2 Nev. & Mac. 319— Preference in rates between 
Boulogne and London in consideration of guaranteed monthly traffic — 
Held reasonable. 

Mendes v. Caledonian B. Co., 5 R. & 0. T. 0. 306— Preference of company’s 
agent held undue, and company ordered to pay 10 d. a ton to oomplaimvnt 
performing collecting service— Wannan’s case (ante, p. 474) followed as a 
Scotch case in Scotland, and delivery by company’s own agents in dis- 
regard of direction by consignees not restrained. 

Sba Traffic. 

[See also “ Through Rates.”] 

JSo uthsea, die., Perry Co. v. L. di 8. B . B. Co, and L . B. <Ji 8. C, B. Co., 
2 Nev. & Mac. 341- -Issue of through tickets to rival steam packet com- 
pany only. 
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City of Dublin Steam jacket Co. v. L. & N. W. It. Co., 4 11. & C. T. 0. 10— 
Through rates for passengers between Kingstown and London via, the 
applicants’ steamors and the respondents’ railway, refused on the ground 
that the applicants had agreed that the charges botween London and 
Kingstown by the respondents were to be fixed from time to time by the 
respondents — Difference between fares from London to Dublin by 
respondents’ mail route through Kingstown and applicants’ ‘‘North 
Wall ” route reduced as excessive. 

Caledonian It. Co. v. Gnenoch and Wmyss Bay 11. Ou. (No. 2), 4 ft. & C. T. 
C. 70— Arrangement for “using,” to come within sect. 11 of Act of 1873, 
must be definito — Application within five weeks of end of a season refused 
os too late. 

Ayr Harbour Trustees v. P. Burr tk Co ., Glasgow, and South Western and other 
R«ilway Comjtanies, 4 R. & 0. T. 0. 81 — Granting of through rates at 
other ports, and the refusal of them at a particular port, not an undue 
preference of which a steamboat owner or a harbour board at the par- 
ticular port can complain, (Law altered by s. 30 of Act of 1888.) 

Caledonian II. Co. «iul Othen v. Greenock and fFemyss Buy R. Co. and Others, 
4 R. & C. T. G. 133— Through rates grantod, though arrangement for 
working steam vessels made by company whose line did not directly com- 
municate with them. 

Lowlonderry Port Commissioners v. (treat Northern 11. Co. of Ireland and 
Others , B R, 0. T. f*. 282 — Preference to Greenoru over Deny held not 
mulne. 


TllAKKIC or IlllEWEKS AND M M.TsTEJlh. 

• 

Thomson v. L. <b N. W. It. Co., 2 Nev. & Mac. 115 — Preference of rival 
breweries to complainants nut justified ou grounds of competition of 
defendants with Midland R. Co. 

Bell v. Tj. if’ N. IV. It. Co. and Midland 22. Co., 2 Nev. & Mac. 186 — 
Preference of brewers to complainant, a timber merchant, in allowing 
brewers excessive drawback in respect of haulage on their own branch 
lines --Drawback ordered to be reduced. 

llirhurdton v. Midland 11. 4 R. & C. T. C. 1— Preference of outward 

beer traffic from Burton to outward beer traffic from Newark to the 
extent of 25 to !50 jter cent., held justified by special advanta 



by company, except in respect of consignments not oxeeuomg ouOibid 
lit weight. Preference of outward bottled beer traffic iroiu other stations 
lo which the beer bad been sent from Burton to be bottled, to outwuyl 
bottled beer traffic fit«m Newark, held not justified. Preference of iuwattj 
malt, hep., and b .rley traffic to Burton over the same inward traffic to 
Newaih, laid liol justified. 

Ciianlot, Flynn if' < <*. \. Midland It. Co, 4 R, & (j, T. G. 2U1 — Preference 


in Burton rate*, tor lurlej and malt over i>erlij rates for burloy and 
malt restrain* *1. but allowance made for different average weight of truck 
load, and certainty of back loads, and any extra cost of carriage. 


Tu Mile F\i iLrrir-i. 

Aberdeen <V him ir a' \. If mud .Xm tit of Scotland li. Co., 3 Nev. & Mac. 

2U.j — \tiutm-il b\ t 'oiirt of Session. Refusal to cany manures os common 
camel,, and n .(iinvnieiit iff special and excessive rates — Hold undue 
prejudice. 
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Chatterley Iron Go. v. North Staffordshire Iron Go., 3 Key. &Mac. 238— Same 
point as above. 

Tomg v. Gwendraeth 22. Co., 4 JR. & 0. T. C. 247 — Same point os above. 

Watkimon v. Wrexham, die., R Go. (No. 3)— 3 Nev. & Mac. 446— Order to 
manage railway properly and supply sufficient locomotive power, &c. 

Tharm Sulphur di Copper Co. v. L. <6 N. W. 22. Co., 3 Nev. & Mac. 466- 
Order to provide sufficient waggons for traffic of persons occupying workB 
adjacent to line transferred by special act containing clause imposing 
special obligation. 

Dublin Whiskey Distillery Co. v. Midland, Great Western II. of Ireland Co., 4 
R. & 0. T. 0. 32— Junction with private siding refused. 

Swindon, dc., R. Go. v. G. W. It. Co., 4 R, & 0. T. 0. 173— Facilities 
necessary to exercise of running powers refused, there being immediate 
prospect of statutory powers which would give better relief. 

Sammons v. Q. W. R. Co. and Svmdon, dec., R. Co., 4 R. & 0. T. C. 181 — 
Facilities for through traffic route mainly on ground that route not yet 
authorized by Board of Trade. 

Beeston Brewery Co. v. Midland R. Co., 5 R. & 0. T. 0. 53— Siding accom- 
modation. 

Same v. Same, 5 R. & C. T. 0. CO— Discontinuance of siding accommodation 
held undue prejudice (diss. Mr. Gomtnr. Price), but accommodation not 
ordered to be continued, except on terms of applicants agreeing to pay 
certain station to station rates. 

Fish Traffic. 

Woodger v. G. E. R. Go., 2jNev. & Mac. 103— Infringement of equality clause 
by scale of package rates— Injunction granted. 

GBNBBATi. 

Macfarlane v. North British 22. Co., 4 R. & 0. T. 0. 209 — Injunction granted 
to restrain undue preference (in rates for rain-water goods and castings) 
though ground of complaint removed before hearing. 

Merry v. Glasgow & South Western 22. Go., 4 R. & G. T. 0. 383 — A dispro- 
portion of charjge undorthe short distanco clause (for hematite and lime- 
stone) held not undue preference. 

•***— ^~" Through Traffic (h). 

Toomer v. L. 0. & D. R. Co. and S. E. R Cos., 3 Nev. & Mac. 72— Order for 
conduct of through traffio at Strood J unction— Prohibited, L. R. 2 Ex. 
D. 450. 

Victoria Coal & Iran Cos. v. Neath d Brecon 22. Co., 3 Nov. & Mac. 37- 
Obligation to afford fatalities not limited to cases in which company has 
accommodation to take over traffic at point of junction. 

Great North of Scotland It. Co. v. Highland 22. Co., 6 R. & 0. T. 0. 103 — 
Exchang e of traffio between two companies free to exchange at any 
junction botween their lines—' Various facilities ordered in timing of 
trains, St c. 


(A) As to booking through traffic under 
an agreement, see Central IV ales, &e. Jt. 
Co. v. L. and N. W. 22. Co., 3 Nev. is 
Mae. 101 ; as to meaning of “run in con- 
iunetion" in special act, see Caledonian 


M. Co. v. Great Northern, North Eastern , 
and North British 1L Cos., 2 Nov. A Mac. 
877; as to forwarding Pullman car, see 
Caledonian R. Co. v. North British 22, Co,, 
3 Nev, So Mac. 56, 



JO 


Traffic Fucih- 
„ (i.OlfidxWff 
wm/wonera • 


((flAP< XU. -WORKING OF RAILWAY. 

Faciutms at Stations. 

, . tj ft © w ev & Mac. 1— Refusal to deliver 
Tl wm» v. ^°J?tatoeB ' &cl), at Tunstall, a passenger and mineral 

Hold reasonable. p « g Nov . & Mac. 179, 464-Order to 

HhsfiMs IW» Council v. 5. £■ f • •» Q B _ p>. 506 -(0. A.). 

Jprove Nation-Prohibited m ^c. 300-Application for 

Harm v. I. <& 8. W. M- 

refused. Po g Nev . & Mac. 253-Rebate on account of 

££?» i-i- -* »*“■« than retao4 - 

Thmoob Bi» i» a*™ < AcI " m *• U) ( °' 

rSee also “Sea Traffic.”] 

L « ir JR Co 1 Rev. & Mac. 331— Route 

M rf ’wnitog company mote md °t 

"; a ££.■* — rf — ■ 

guaranteeing a cortain average tra^ ^ jj, Co., 2 Rev. & Mao. 191 

C ‘"%Iy a oTtou#to!aI'- MgM «! intermAte oompuiy to opply *» 

— - ar bsc - 

095 ; 3 Not. * “** “JJ- () j,. ^ Mood JL Co., 3 Nov. «» !*- 

ton ‘ taig 

for toSo in comyouy’. ;•>«» Canal Navigate 
IVoririct ami iViiimjl''® <«• - )13 _Oriol for through canal tolls— 
«»rf 3 NoT -*' 1 

W BrifM Ji- O'-. 3 »<"• ® “f- f 2 'ht 

North Monkloinl it. • w ;tH statutory agreement — -Refused. 

* Through rates not in accorjW e Mac . 403-Through 

CuUtloniiin H. Co. v. - »» 1 ' objected to on ground that forwarding 

cr «“ SSt S 2X — - *-* rf 

distance. f (Vn#ral E. Co., 3 Rev. & Mac. 

tomiM tas " areto 
and unsettle interests founded on its, continuing. 


ul For cases undn special aets, sec 0. 

.r i, (<u v. I 'infra/ halt*, .(«. ft. lb., 

1 ' * -i' (> i ; r»rufeieme at, to upper- 

££*' »i •?;% •?.££?, 
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i> Co (No. 2), 2 Rev. & Mac. 136 ; Sol- 

ni «• ^ VS? < M4- , X 

(/arZM/c II. Co., 3 Rev. & Mac. 264, A 

v jr /;. Co. v. tA If . iZ. Co. <wwt 
t^BKkO. T. C. 20. 
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Belfast Central 22. Co. y. Great Northern of Ireland 22. Co., 3 Rev. & Mac. 419 
— Through, rates for coal traffic in part granted and in part refused. 

Same v. Same , 4 R. & 0. T. C. 159— -Through rates for coal granted. 

Central Wales , he. , 22. Co. and Mid Wales 22. Co. v. G. W. 22. Co. and 
Others, 4 R. & C. T. 0. 11 — Bight of intermediate company, though not 
working their line, to apply for through rates, which wore granted— Aft*, 
in High Court, L. R. 10 Q. B. D. 231. 

Central Wales, dr., It. Co. y. L. cl- N. W. 22. Co. and G. W. R Co., 4 B. & 
C. T. 0. 211 — Through rates and route for Haverfordwest traffic granted, 
though traffic small, though no time saved, and though number of 
exchanges great — Existence of alternative routes approved. 

Swindon, Marlhorontjh toul A adorer 11. Co. v. G. V . II. Co. and I. <1- S. W. 
II. Co., 4 R. & C. T. 0. 349 —Through rates and route by lines of 
^ two forwarding companies ordered — Existences of alternative route 
approved. 

''Belfast Central 11. Co. v. Great Northern 22. Co. of Ireland, 4 R. dr 0. T. C. 

\ 379 — What is an arrangement for using, &c., steam vessels within 

/ sect. 11 of Aot of 1873. 

yalyllyn 11. Co. v. Cumbrian 22. Co., 5 R. <fe C. T. C. 122 — In deciding 

f through rate where traffic carried on one of the railways is a “ short 

r distance,” the short distance clause is to be taken into account in favour 

of such company. 

\ Metropolitan District 22. Co. v. Metropolitan R. Co., 5 R. & C. T. 0. 12C — 
* Application for through passenger fares and booking not entertained on 
■ sole ground that litigation with same object pending in Ch. D. 

Severn and Wye and Severn Bridye II. Co. v. G. W. It. Co., 6 R. & 0. T. C. 

) 15G — Allowance for one year of through rates aid Severn Bridge. 

Same v. Same — Through rates vui Severn Bridge continued, notwithstanding 
the opening of the Severn tunnel — Refusal to state case on question of 
public interest, as being one of fact. 


"With regard to the whole series of cases which came before the 
Railway Commissioners, and the distinction between their judgments 
and those of the Court of Common Pleas which preceded them, the 
following observations may he made : — 

1. The Commissioners, during the first ten years of their sittings, 
were in the habit of delivering one single judgment, whereas the 
judges of the Court of Common Pleas frequently differed in opinion 
and pronounced separate judgments. 

2. The Commissioners, though uot much referring to the judg- 
ments of the Court of Common Pleas by name, followed tho principles 
of those judgments as far as there were any, and in no case expressly 
departed from them. 

3. The judgments of tho Commissioners are replete with details of 
a character the Court of Common Pleas did not go into. 

4. The Commissioners, in addition to having the correctness of 
their judgments questioned by special case, were frequently pro- 

H,— YOL. i. II 
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Traffic radii- Mbitcd from exceeding their jurisdiction, whereas the judgments of 
oinniiMinneis). the Court of Common Pleas could not be questioned. 
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8. The Irnu of Traffic Facilities, Undue Preference, and Through 
Rates, aa it may hr administered by the Railway and Ganal 
Com -mission. 


(a) Generally. 

The constitution of the Railway and Canal Commission, and itsj 
jurisdiction generally, together with the locus standi before it, an<j 
the mode of questioning its decisions on points of law, have bee 
already dealt with (h). It is now proposed to examine that part 1 
the jurisdiction under which the Commission is entrusted with tj 
enforcement of the 2nd section of the Railway and Canal Traf 
Act, 1854, 17 & 18 Viet. c. 81, which section is as follows : — 


*• Every railway company, canal company, and railway and canal company, 
shall, according to their respective powers, afford all reaaonable facilities for 
the receiving and forwarding, and delivering of traffic upon and from the 
several railways and canals belonging to or worked by such companies respec- 
tively, and for the return of carnages, trucks, boats, and other vehicles, and no 
such company shall make or give any undue or unreasonable preference or 
advantage to or iu favour of any particular person or company, or any particular 
description of traffic, in any respect whatsoever, nor shall any such company 
subject any particular person or company, or any particular description of 
traffic, to any undue or unreasonable prejudice or disadvantage in any respect 
whatsoever ; and every railway company and canal company and railway and 
canal company having or working railways or canalB which form part of a 
continuous line of railway or canal or railway and canal communication, or 
which have the terminus, station, or wharf of tho one near the terminus, 
station, or wharf of the other, shall afford all due and reasonable facilities for 
receiving and forwarding all the traffic arriving by one of such railways or 
canals by blio other, without any unreasonable delay, and withouph^w^i 
preference or advantage, uv prejudice or disadvantage, as aforesaid, fcnrts^ffll 
no obstruction may be offered to the public desirous of using such Railways or 
canals or railways and cauals as a continuous line of communication, and so 
that all reasonable accommodation may, by means of the railways and canals of 
the several companies, bo tit all times afforded to the public inthat/behalf.” 

Prflmtinn of By s. 1, the word “ traffic ” includes not only passengers and tlieii 
luggage, and goods and animals, but also carriages, trucks, and 
boats, &r., and “railway” includes every station (7) used for public 
1 raffle. 


■I he tlu< o 
liiiUtcln i uf 
ci'lion 2 nl llio 
\rtnl IS jI. 


Tin* 2nd section of the Act of 18">4 contains three (m) branches 


i /.) Ante, eh. xi. ; and so- the net of 
isss .mil the lilies theidUldu »t l nut ,U 

h ligtli in \*>1. II. 

m nnr nl s !1 iiilds “wlimf 


or dock."’ 

("d Sip pu Lonl Selhoine, C., in South 
nu i h i‘ii 11, Co, v. Jiitihrvi/ Cumiuissioners. 

T. It (1 ll T1 o+n POI n * ’ 
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(1) enjoining facilities for main traffic ; (2) prohibiting undue prefer- 
ence ; and (3) enjoining facilities for through traffic. 

The 25th section of the Railway and Uanal Traffic Act, 1888, 
51 & 52 Viet. c. 25, replacing part of the IGth section of the 
Regulation of Railways Act, 1868, and the whole of the 11th 
section of the Regulation of Railways Act, 1873, extends the 2nd 
section of the Act of 1854, which it recites verbatim, to sea traffic 
and to through rates. 

The Act of 1888 newly and further extends the 2nd section uf the 
Act of 1854 by empowering the Commission to order traffic facilities 
notwithstanding agreements (s. 11) to award damages, heretofore only 
■^recoverable in a Court of Law, and to make orders on two or more 
\companies together (s. 14), and as to undue preference, provides for 
equal treatment of home and foreign merchandise in certain cases 
(a. 27), authorizes "group rates ” (s. 29), and empowers dock and 
harbour companies to complain to the Commission that their port 
is* placed at a disadvantage as compared with aiiy other port (s. 30). 

.The 3rd section of the Act of 1854 authorized the Court of 
Common Pleas to issue a writ of injunction restraining any compauy 
from further continuing any violation or contravention of the Act 
and enjoining obedience to the same ; the Gth section of the Act of 
1873 transferred this jurisdiction to the Railway ( bmmissioners ; and 
the 8th section of the Act of 1888 transfers to the Railway and 
1 Canal Commission all the jurisdiction of the Railway Commissioners, 
"whether under the Regulation of Railways Act, 1873, or any other 
Act, or otherwise,” the other sections of the Act of 1888 adding 
power to award damages and other powers as above mentioned. The 
section cannot be set up in answer to an action to recover charges for 
carnage {mm). 

It is clear that section 2 of the Act of 1854 applies to a company 
acting as carriers upon their own line, and is not limited to a company 
./acting as merely owners of a line (■»?), and the amending enactments 
have the same application. 

(b) Traffic Facilities. 

With regard to traffic facilities the 2nd section of the Railway and 
Canal Traffic Act, 1854 (ante, p. 482), enacts that — 

et Eveiy railway company, canal company, and railway and canal company, 
nlmH according to their respective powers, afford all reasonable facilities for the 
receiving, forwarding, and delivering of traffic upon and from the several 
railways and canals belonging to or worked by such companies respectively, and 
for the return of carriages, tracks, boats, and other vehicles.” 

(nun) L. ds r Y. 12. Co. v. Qncmmul, L. (n) See pur Lord Hulbomo, 0., in Smith 
R. 21 Q. B. D, 215. AV/s Urn JL Co. v. Jhntiniif Uovunisiionrrs, 

t n r n u t» i, ww-H s 
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The limitation that the affording of the facilities is to be according 
to the powers of the company— an expression which of itself includes 
powers of any kind— must be read in connection with section 11 of 
the Railway and Canal Traffic Act, 1888, by which — 

“Nothing in any agreement, whether made before or after this Aot, which 
has not been confirmed by Act of Parliament or by the Board of Trade or by 
the Commissioners under the Regulation of Railways Act, 1873, or this Act, 
shall lender a company unable to afford or shall authorise such company to 
refuse such reasonable facilities for traffic as may in the opinion of the Commis- 
sioners he required in the interests of the public, or shall prevent the Commis- 
sioners from making or enforcing any order with respect to such facilities. ” 

Except as altered by this section, the limitation exists, and the 
Commissioners have clearly no jurisdiction to or dor a company to 
exceed its statutory powers, though they would seem to have juris- 
diction to order un remunerative facilities to be given by a company 
having funds to defray the expenses of them. The statutory powers 
of a company must bo sought for in its special acts, as well as in tie 
(iotli section of the Companies Clauses Act, 1843, and the 8Glh a*d 
other sections of the Railways Clauses Act, 1845. 

From the preamble to the Act of 1854, from the definition «f 
traflic in the interpretration clause, from the absence of any provisioi, 
similar to sect. 80 of the Railways Clauses Act, 1845, it seems that 
the statute imposes upon the companies larger obligations than those . 
of carriers, at common law, and does not merely provide a new remedy 
fur the infringement of common law obligations. The Commissioners 
would therefore seem to have jurisdiction over such matters as the \ 
number of carriages, tlio number, time of departure (o), and even J 
speed of trains, it being a matter of administration for them to con- l 
suler whether the facilities required in each particular case be reason- / 
able under the circumstances or not. At common law, however, 
a carrier cannot be compelled to run more conveyances than he 
chooses, and except so far as compellable under this statute and?-& 
Viet. c. 85, s. 12 (p), a railway company may abstain altogether from 
carrying (</). 

The Court of Common Pleas indeed (>•) declined to compel a 
company to carry coal ; but neither the important question, whether 
the peculiar statutory jurisdiction of the Court would extend to a 
compelling to cany, nor the important distinction between com- 
p-dliug to carry absolutely and compelling to carry in cases where 
thu Com t should deem the compelling to be reasonable, seem to 
have been sufficiently brought before the Court. 

(v) Sue as to thu nuuihei and timing oi Tunis.” 
tuin-i i«.'rlVkhuiii,U..T.. in fiouth Kastirn (q) See Johnson v. Midland R, Go, 

It- <'o. v. Raihemj t'o/iiwunw-iN, 3 Nev. 4 Jfixdi. 67, Chap. XYI., Sect. 1, post. 

i a nvimit v North Rustem R. Go,, 



SECT. 8. — TRAFFIC FACILITIES, ETC, (RAILWAY AND CANAL COMMISSION). 


485 


It has been held by the Court of Appeal that the Commissioners 
have not jurisdiction to order a company to provide a now station (a), 
or to order particular works at any existing station to be executed 
according to a particular plan, but that they have jurisdiction to 
order facilities for receiving the traffic at any existing station, not- 
withstanding that the execution of the order may necessitate some 
structural alterations of such station. This was decided in South 
Eastern R. Go. v. Railway Commissioners (<), in which an order 
of the Commissioners in reference to Hastings station was held good 
as to booking office and cattle accommodation, bad only because 
t wrongly framed as to extension of platform and waiting rooms, aud 
p bad as to refreshment rooms and covering over of platforms and 
fetation yard, because refreshment rooms arc not “ facilities,” and the 
covering over had been directed by the Commissioners not for the 
accommodation of passengers as such, but for the accommodation of 
th (JL many invalid passengers frequenting Hastings station. 

^Au important question might arise as to how railway companies 
nAy, by public notice, limit their business to the carriage of particular 
s/rticlea and refuse to carry explosives, coal, animals, or any other 
l^ind of traffic. The Hallways Clauses Act, s. 105, expressly frees tlio 
/companies from the obligation to cany explosives, and tho Act of 
1 1854, though passed after the Railways Clauses Act, seems to bo too 
I general in its terms to work an implied repeal of the exemption (u). 
j As to all other articles, and as to passengers aud animals, it would 
J seem that the Commissioners have jurisdiction to compel tho com- 
x panies both to run trains for tho purpose of carrying them, and to 
l receive them when offered for carriage. It would he for the Comrnis- 
* sioners to consider whether what any applicant wished to be done by 
a company in this respect was “ reasonable.” That other companies 
did what was required of the defendant company by the complainant 
“--would be some evidence of the facilities required being “reasonable.” 
’That the company complained of could not afford the required 
facilities at a profit would he strong evidence that tlie facilities were 
"unreasonable.” But tlie decision would rest with the Commis- 
sioners, and if they granted an injunction, it is hard to see how it 
could be set aside on appeal. 

The Railway Commissioners held that where a company actually 
carry, they must charge within the maximum, although they have 
given notice that they do not act as carriers, and tho Court of Session 

(e) In Newington Local Board v. N. E. now stations upon the facte, 
if. Vo., 3 Nov. & Mac. 306, anil Harris v. (t) Mouth Eastern Jt. Co. v. Bail way 
L. <fc S. W. 11. (Jo., ib. 381, hoard before Commissioners, 3 Nov. & Mao. 506 ; L. R., 

the South Eastern case had been thus do- 6 Q. B. D. 586 ; 50 L. J., Q. B. 201; 41 

tided, the eommtehioners had averted this L. T. 203. 
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in Scotland hold this decision to be correct (x), but it has been said 
1 1 iitt tho decision is perhaps properly interpreted as meaning only 
that if it be reasonable that a company shall act as carriers of any 
particular goods they must so act, notwithstanding any notice on 
their part that they will not carry those goods (y). 

The Commissioners cannot compel a company to improve an 
approach to a station, even though the approach should be entirely 
on their own land (s), but they could compel a company to erect a 
footbridge over their railway at a station, though the Railway Com- 
missioners dismissed an application for this purpose on the ground 
that the bridge applied for was not a due and reasonable facility 
under the civcu instances (a). ^ 

Merely to exceed maximum faros iB not to withhold reasonable facili/ 
ties (h). So it was held by the Court of Appeal in Brown's Gase (6), j$n 
which, however, the Court seemed to think, that if the excess wtf ere 
such as to prevent traffic, it would amount to a refusal to aflohrd 
reasouable facilities for it. The Railway Commissioners also, in tjpie 
iJisthigtiM Otiw (t‘), were “ clearly of opinion," both on principle, a. od 
on their view of the above itirtn in Brown's Case, “ that a refusal $o 
receive and carry traffic except on terms which a company are noljj 
warranted in exacting, is a denial of reasonable facilities within the 
meaning of the Act, and is also, when the "sender of the traffic is i 
thereby injured or inconvenienced in the conduct of his business an ; 
undue prejudice and disadvantage to such sender,” which prejudice, 
the Commissioners seemed to think, would be more likely to happen ) 
to goods than passenger traffic. If these views he correct, they 
might, apply as well to an excessive charge within the maximum as 
to an excessive charge beyond it (see p. 447). But it is submitted 
that the term “ facilities ” does not include either fares for passengers 
or rates for goods of any kind whatever, on the ground that the legis- 
lature would have gi\eu the jurisdiction to interfere with priceSsJ^f* 
more expiV"» words, and that the terms “ undue or unreasonable 
prejudice or disadvantage,” following as they do the term “ undue 
preference/’ have reference only to the case where ouo customer is 
prejudiced as compared with another. 

The storage of coal at a station appeal to bo a “ facility,” hut the 
(Amrt of Common Pleas was divided upon this point (cl). 

( i ) Ah rtf ft ii Cmniii, a in/ ('a. \. Until IT. 11. Co., 4 It. & C. T. L\ 37. 

Korth of Scotland R. Co., 3 Nov. A: Ma< , .~2(i.>. (/.) livotcn v. G. H r . It. Co., L. It., 7 (). 

(//) IVr limmwll, L.J., in Ufoim v. B. D. 1S2 ; 51) L. .T., IJ. B. 483 ; 45 L. T. 

Q. Il r . 11. Co., 3 Nov. k Mae., at ji. 535. 203 ; 29 W. B. 901 — C. A., affirming 

(;) tiinit/i lltitilt ni It. Co, Itjf. Coin- Field and Mmristy, JJ. 

in /../.!«<•,% L. It.. (} 0. li. I). r»0(i, |ier (e) Distimjtoii Iron Co. v. L. & N. W. 

* • * mi nooo 
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Refreshment rooms are clearly not “facilities” (e), and for a 
similar reason the term would not include foot-warmers or other 
comforts. Smoking carriages are not prima facie facilities, but the 
neglect to provide them might possibly cause such obstruction to 
general passenger traffic as to cause them to become so. The 20th 
section of the Regulation of Railways Act, 1868, which obliges all 
companies “ in every passenger train where there are more carriages 
than one of each class to provide smoking compartments for each 
class of passengers, unless exempted by tbc Board of Trail e,” cannot, 
it is contended, bo enforced by the Commissioners. 

Where any special Act requires traffic facilities, or stations, roads, 
■or other similar works, or “ otherwise imposes on a company any 
Obligation in favour of the public or any individual,” the 9th section 
o$ the Railway and Canal Traffic Act, 1888, newly confers upon the 
Commission the like jurisdiction to hear and determine a complaint 
of dh. contravention of the enactment as they have to hear and deter- 
mine a complaint of a contravention of sect. 2 of the Act of 1864. 

(c) Undue Preference. 


“ Undue preference ” is prohibited by the 2nd section of the Act 
1854 (set out at length, p. 482, ante) as follows : — 


f '* No company shall make or give any undue or unreasonable preference to 
or in favour of any particular person or company, or any particular description 
}of traffio, in any respect whatsoever, nor shall any company subject any 
particular person or company or any particular description of traffic, to any 
undue or unreasonable disadvantage in any respect whatsoever.” 


' This enactment (which cannot be set up in answer to an action to 
'•recover charges for carriage (/) ), is based on the “equality clause'’ 
(ante, p. 466), but differs from it in prohibiting undue preference in 
any respect whatsoever', whereas the equality clause prohibits any pre- 
._jercnco in charges of traffic passing only over the same portion of a 
’line undor the same circumstances as that of the party complaining. 

What is an undue preference under sect. 2 of the Act of 1854 
must always be a question of fact, as has been pointed out in the 
Court of Common Pleas (</), and by the Railway Commissioners^). 
The Court, the Railway Commissioners, and now the Railway and 
Canal Commission may be perhaps looked upon as three sets of special 
juries to whom the decision of these questions of fact has been suc- 
cessively committed by the Legislature, the opinion of the majority 
prevailing, and there being no obligation to deliver separate judg- 
ments or even to give reasons. 

(c) See the Hastings case, ante, 1 0. P. 243. 

/ r j. v w n„ v (hvtmaaod. L. R. (h) Divltys Qasson Slate Co. v. Festinwg 
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The decisions of the Court of Common Pleas and of the Railway 
Commissioners have been already tabulated (ante, p. 473 and p. 476). 
The 27 th section of the Railway and Canal Traffic Act, 1888, ex- 
pressly throws upon the companies the burden of proving that any 
lower charge or difference in treatment does not amount to an undue 
preference, and it may perhaps be expected that the Railway and 
Canal Commission will hold preferences to be justified by the same 
and similar reasons to those which satisfied their predecessors. 
These are shortly that a preference is justified by a larger traffic 
guaranteed (i) by greater expense of carriage (IS), or by certain 
natural advantages of position (Z), but not by the desire to introduce J 
a particular “kind of goods into a particular district (m). Great stress# 
too has been laid upon a “ competition of interests ” by the Railway 
Commissioners, and the preventing of such interests being favoured 
in one locality more than another (n). / 

The Act of 1873 merely extouded the undue preference clause* of 
the Act of 1854 to through rates, but the Act of 1888 has mtade 
amendments of very great importance. By sect, 28 all enactments 
as to undue preference arc extended to goods carried by sea { by 
sect. 29, which is of course permissive only, and not imperative, 

" group rates ” arc expressly authorized, “ provided that the distances 
hi mil not he unreasonable ami that the group rates charged and the 
places grouped together shall not be such as to create an undue! 
preference” — a proviso which loaves the law very much as it wag; 

— and by sect. 30 any port or harbour authority or dock company 
having reason to believe that any railway company is placing their 
port, Ac., at an undue disadvantage as compared with any other port, 
Ac., to or from which traffic is or may be carried by means of the 
lines of the railway company, have a locm dun <11 to apply to the 
( 'ommissiouers for redress. 

But by far the most important section is the 27th, whidsia_as_, 
follows : — „ 

“27. — (1.) Whenever it is shown that any railway company charge one 
trailer or class of traders, or the traders in any district, lower tolls, rates, or 
charges for the wane or similar merchandise, or lower tolls, rates, or charges 
for the samo or similar services, titan they charge to other traders, or classes of 
traders, or to the traders in another district, or make any diUerenoe in treat- 
ment in respect of any such trader or traders, tlie burden of proving that such 
lower charge or difference in treatment does not amount to an undue preference 
shall lie on the railway company. 

“(2; hi deciding whether a low r charge or difference in treatment does or 
does not amount to an undue preference, the court having jurisdiction in the 

(/) Hoe Nicholson v. < heal ICistirn ton It. Co., ft L\ It, N. S. 093. 

Co., 5 It., JST. S. 300 : Diowihlon (oi) OjchuU v. X. E. JL Co., 26 L. J., 

0’iTiit Western JL Co., ill &. 0. T. (’. 191. L'. V. 129. 

(A) Hoe Xitskill v. Caledonian It. Co., (n) See Jliclutn/tvn v. Midland 11. Co., 

2 Nov. k Mae. 39, 4 R. k C. T. l\ 1. 

(/) Harris v, Cocker month and Working - 
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matter, or the Commissioners, as the case may be, may, bo far as they think 
reasonable, in addition to any other considerations affecting the case, take into 
consideration whether such lower charge or difference in treatment is necessary 
for the purpose of securing in the interests of the public the traffic in respect of 
which it is made, and whether tho inequality cannot be removed without unduly 
reducing the rates charged to the complainant: Provided that no railway 
company shall make, nor shall the court, or the Commissioners, sanction any 
difference in the tolls, rates, or charges made for, or any difference in tho 
treatment of, home and foreign merchandise, in rospect of tho same or similar 
services. 

“(3.) Tho court or tho Commissioners shall have power to direct that no 
higher charge shall be made to any porson for services mrespoct of merchandise 
carried over a loss distance than is made to any other porson for similar services 
tL in respect of the like description and quantity of merchandise carried over a 
\ greater distance on the samo line of railway.” 

The 1st and 3rd sub-sections expressly apply to merchandise traffic 
onljy, and so does the proviso of the 2nd sub-section. Whether the 
rest^ of the 2nd sub-section applies to passenger traffic also, will be 
presently considered. 

ltd is conceived that sub-sect. 1, in throwing upon a company the 
burdaph of proving that a preference is nut undue, merely expresses 
the existing law (o ) ; but the point is doubtful. 

Ti/&e direction of sub-sect. 2 that tho Commissioners may take into 
consideration whether a lower charge is necessary to secure the 
traffidc, which had led to much litigation (p), appears to have been 
suggested by Eversbed’a case (q), in which the Courts of Law 
up/on “the equality clause,” and the Burton Brewers’ case (r), in which 
ttite Bailway Commissioners, upon the 2nd section of the Traffic 
Afct, declined to allow the question of competition to influence them. 
Tjjhe important qualification for “ the interests of tlie public ” is no 
dtyrabt pointed at securing to the public the benefits of competition 
a^nongst many freighters of the same kind of traffic. Unless a 
ciompany can Bhow affirmatively that preferential rates secure this 
foenefit to the public, the Commissioners appeal* to be excluded 
ifrom considering whether or not the traffic will be lust by a discon- 
tinuance of any preferential rates complained of. 
b The proviso that “ no railway company shall make, nor shall the 
Court or the Commissioners sanction any difference in tho tolls, rates, 
or charges made for, or auy difference in the treatment of home and 
foreign merchandise, in respect of the samo or similar services,” is 
limited in its application to cases coming within sub-sect. 2, aud docs 
not absolutely enjoin equal mileage rates for home and foreign 
merchandise. 

It is believed that the important question, to what extent pre- 
ferential charges for foreign morebandise are justified, was in no case 


(o) Soo Gfaiion v. Brhtoi itiid Exetrt It. 
Co., 28 L. J., C. P. 639. 

(p) Sec The Jienahj/ Main ease, ante, 
p, 467 and p. 476. 


(?) Ante, p. 469. 

(/■) T/ioi/i/nt j» v. L. «£• N. IV. II. Co., 2 
Nov. & Mae. 115, ami p. 478, unto. 
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brought before the Railway Commissioners, and further that in no 
case have either the Court of Common Pleas or the Railway Com- 
missioners had to consider the interests of the general public apart 
from those of competing traders. 

The proviso of sub-sect. 2 applies in terms to merchandise traffic 
only, but the remainder of the sub-section is not so limited. It is con- 
ceived, however, from the use of the word " rates,” and the general 
scope of the whole section, that sub-sect. 2, as well as the other 
sub-sections, applies to merchandise traffic only. 

The 8rd sub-section, in empowering the Commission to prohibit a * 
higher charge for a less distance, merely expresses the existing law (rr% 

By sect. 12 of the Railway and Canal Traffic Act the Com- 
missioners are newly empowered to award, in addition to o’jp in 
substitution for any other relief, damages to any complaining nllrty, 
but it is expressly provided by the same section that “ such damages 
shall not bo awarded unless complaint has been made to the/l^om- 
missioners within one year from the discovery by the party aggrieved 
of the matter complained of,” and also by sect. 18, that — Y* 


A'o ilitiii.ig'h 
■wIiptp rates 
ynhllshul. 


“ lit In eases of complaint of undue preference no damages shall be HAwarded 
if the OoinnuHHinuorH ennll find that the rates eomphiinod of have, l^or the 
period during which such rates have been in operation, been duly pnh lished 
in the mti' hooks of the railway company kept at their stations in aceorUiance 
with section fourteen of the Regulation of Railways Act, J 87-i (*), as amen A u d 
l»y this Act (1), unless and until the party e< mplaining shall have ghen writitm 
notice to the railway eompauy iv< |uiriug them to abstain from or remedy t’he 
niuttor of complaint, and the railway company shall have failed, within , a 
reasonable time, to comply with such requirements in such a manner as tlje 
Commissioners shall think: reasonable.'’ 


(U) T/uvui/h Traffic, Mates wad Montes. f 

The second section of the Act of 1854 imposed upon every railway 
company the obligation of forum ding tlnough tiaffie without un- 
reasonable delay, and the 8rd section of the same Act gave p< i wcv-J .fi 
thu Court of Common Pitas to enforce this obligation. The juris- 
diction of the Court of Common Picas was transferred to the Railway 
Commissioueis by the Act of 1878, with this important addition, that 
tlio through traffic must be forwarded at through rates, and the 
important distinction, that whereas under the Act of 1854 any 
member of the public had the power to enforce the obligation in 
respect of through traffic, .it was only the sending company which 

{)•)•} The 3rd sub-section was suggi sted longci distance over the same line in the 
by section lot the Uiiittd Stntes “Jutu- smiie iliieotioii, the shorter being induced 

Ktali’ Comuieuu Act ” ot 1S87, b\ which it within the longer distance, &o. 

is unlawful for any common earrici to (*) See ante, p. 452, anil vol. II. 
charge or receive for the lunspoiUtiou of (I) See section 34 oi this act by which 
passengers or of like kind of piopeity, utes tor traflie received or delivered at 
iimler substantially similar ciiniinstniicis places other than stutions must be pub- 
aml loiiililntuo, loi a shorter tluu lor a lished. 
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had a locus standi to apply for a through rate, bub this distinction 
has been, it will he seen, in a great measure done away with by the 
25th section of the Act of 1888, which re-enacts, with amendments, 
the 11th section of the Act of 1873, as follows : — 


“ Whereas by section 2 of the Railway and Canal Traffic Act, 1854, it is 
enacted that every railway and canal company shall, according to thoit 
respective powers, afford all reasonable facilities for the receiving and forward- 
ing and delivering of traffic upon and from the several railways and canals 
belonging to or worked by such companies respectively, and for the return of 
carriages, trucks, boats, and other vehicles ; and that no such company shall 
make or give any undue or unreasonable preference or advantage to or in 

S ir of any particular person or company, or any particular description of 
c, in any respect whatsoever, or shall subject any particular person or 
>any, or any particular description of traffic, to any unduo or unreasonable 
prejudice or disadvantage in any respect whatsoever ; and that every railway 
cowiAny and canid company and railway and canal company having or working 
railways or oaxuds which fonn part of a continuous line of railway, or canal or 
railway and canal communication, or which have the terminus station or wharf 
of the 4 jne near the terminus station or wharf of the other, shall afford all duo 
and reasonable facilities for receiving and forwarding by one of such railways 
or canals all the traffic arriving by the other, without any unreasonable delay, 
and without any such preference or advantage or prejudice or disadvantage aB 
aforesaid, and so that no obstruction maybe offered to the public desirous of 
using such railways or canals or railways and canalB as a continuous line of 
oonimmtioation, and so that all reasonable accommodation may by means of the 
railways and canals of the several companies be at all times afforded to the 
public* in that belrnlf : 


“ And whereas it is expedient to explain and amend the said enootiuent : 

“ fie it therefore enacted, that — 

Subject as hereinafter mentioned, the Baid facilities to be so afforded are 
hereby declared to and shall include the due and reasonable receiving, 
forwarding, and delivering by every railway company and canal com- 
pany and railway and canal company, at the request of any other such 
company, of through traffic to and from the railway or canal of any 
other such company at through rates, tolls, or faros (in this Act 
referred to as through rates) ; [and uIbo the duo and reasonable 
receiving, forwarding, and delivering by every railway company and 
canal company and railway and canal company, at the request of any 
person interested in through traffic, of such traffic at through rates : 
Provided that no application shall bo made to the Commissioners by 
such person until he has made a complaint to the Board of Trade under 

' - ,* the provisions of thiB Act as to complaints to the Board of Trade of 

^0 unreasonable charges, and the Board of Trado have heard the complaint 
in the manner herein provided (j/)]. 


' 11 Provided as follows : 

“(1.) The company or person requiring the traffic to be forwarded shall give 
written notice of the proposed through rate to each forwarding com- 
pany, stating both its amount and the route by which tho traffic is 
proposed to be forwarded ; and when a company gives such notice it 
shall also state the apportionment of tho through rate. [Thu proposed 
through rate may be per truck or per ton (s)l : 

“ (2.) Each forwarding company shall, within ten day.-*, or such longer period 
as the Commissioners may from time to time by general order pre- 
scribe, aftor the receipt of such notice, by written notice inform the 
company or persons requiring the traffic to bo forwarded, whether they 


i ( j) ) The words within brackets wore Hoi act, anti*, p. 440. 

in s. 11 of tlie act of 1873. As to ouui- (;) The words witliiu brackets were not 
[ plaints to Board of Trade, see s. 31 of tho in s. 11 of tho act of 1873, 
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.... U1 b i.ti>u huu route ; and if thoy oliject to either, the grounds 
of the objoution : 

“ (S.) Tf at the expiration of the prescribed period no such objection has been 
sent by any forwarding company, the rate shall come into operation at 
such expiration : 

“(4.) If an objection to the rate or route has been sent within the pre- 
scribed period, the matter shall bo referred to tlio Commissioners for 
their decision : 

“ (5.) If an objection be made to the granting of the rate or to the route, 
the Commissioners shall consider whether the granting of a rate is a 
due and reasonable facility in the interest of the public, and whether, 
having regard to the circumstances, the route proposed is a reasonable 
route, and Hlmll allow or refuse tho rate accordingly [or fix such other 
rato as may seem to tho Commissioners just and reasonable (a)] ; 

[“((i.) Whore, upon tho application of n person requiring traffic to be s 
forwaulod, a through rato is agreed to by the forwarding companies, ofF 
is made by order of the Commissioners, tho apportionment of su/ch 
through rate, if not agreed upon between the forwarding companies, 
shall lie determined by the Commissioners (?•)] : C 

“ (t.) If the objection bo only to tho apportionment of the rate, the,* rate 
shall come into operation at the expiration of the prescribed rtftoriod, 
but tho decision of tho Commissioners, as to its apportionment shall 
bo retrospective ; in any other case the operation of the rato ^Shall be 
suspended until tho decision is given : I 

* ‘(8.) The Commissioners, in apportioning the through rate, shall taflko into 
consideration all the circumstances of tho case, including any^special 
expense incurred in respect of the construction, mnintenfancQ, or 
w orking of tho route, or any part of tho route, as well as iuiy special 
charges which any company may have been entitlod to make in 
ruapoct thereof : 'l 

‘ ‘ \9.) It shall not lie lawful for the Commissioners in any case to compul any 
company to accept lower mileage rates 'than the mileage rates which 
such company may for tho time being legally be charging fori like 
traffic carried by a like mode of transit or any other line of communi- 
cation between the same points, being tho points of departure and 
iiniral of the through route. J 

“ Where a railway company or canal company usu, maintain, or work, or fjire 
party to an arrangement for Using, maintaining, or working Bteam vessels for 
the purpose of carrying on a communication between any towns or ports, the 
provisions of this section shall extend to such steam vessels, and to tlio traffic 
carried, thereby. 

‘‘ When any company, upon written notice being given as aforesaid, refuses 
or neglects without reason to agree to tho proposed through rates, or to thq 
route, or to the apportionment, the Commissionera, if an order is made by tjj* tn 
upon an application for through rates, may order the respondent cou»pany yr 
companies to pay such costs to the applicants os they think tit.” +w"'‘ 


It ih next provide 1 *! by sect. 2(>, that — 


Irt-Vl tll.m 

uiasiiniim mar 
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“ Subject to the provisions in the hist preceding section contained, the Com- 
missioners shall have full power to decide that any proposed through rate is dm. 
anil reasonable, notwithstanding that a less amount may be allotted to anj 
forwarding company out of such through rate tliau the maximum rate such 
company is entitled to charge, and to allow and apportion such through rati 
accordingly.” 


(</) This power whs not given by s. 11 qnentinl upon the amendment iihvudj 
of the act oi 1873. made, ns pointed out in note (y), was not 

[It) This sub section, which is cousc- in s. 11 ot the not of 1873. 



}). Government Purchase of, rind Revision of Tolls on, Passenger 

Railway. RevUlonofTollt 


A railway company is not entitled to an absolute and perpetual 
property in its line. If the railway be a “ passenger railway,” that 
is, if one-third or more of its revenue be derived from passenger 
traffic (c), the Government may purchase it in twenty-one years after 
the passing of the special act. This is the short effect of a statute 
passed in 1844 (7 & 8 Yict. c, 85) ; and although it will be seen that 
• ^ this statute has little, if any, practical value, it is desirable to notice 
terms in this chapter, as they form an important qualification of 
t benight of property which a railway company would otherwise have 
line. The Act of 1844 enacts as follows : — 

(Iter the end of 21 years from the passing of any railway act of 
1844 vor any subsequent session, the clear annual profits divisible 
upon th$ subscribed and paid-up capital stock of such railway, upon 
the average of the 3 then last preceding years, Bhali equal or exceed 
10?. per Giant., the Lords of the Treasury may, upon giviug 3 months’ 
notice tcJ the company, revise the scale of tolls, fares and charges 
limited ' by the act relating to the railway, and fix such a new scale 
as shali’l be likely to reduce the divisible profits to 10?. per cent, (d) \ 
hut nto revised scale can take effect unless accompanied by a guarantee 
that /the divisible profits, in case of any deficiency therein, shall be 
anniually made good to the said rate of 10?. per cent. ; and a revised 
scal/e may not be again revised, or the guarantee withdrawn, otherwise 
tha n with the consent of the company, for the further period of 21 
yea rs (7 & 8 Viet. c. 85, s. 1). 

C r the Treasury, at the end of the said period of 21 years (what- 
ever be the rate of divisible profits), may, upon giving 3 months’ 
nollice to the company, purchase any such railway, upon payment 
of fe sum equal to 25 years’ purchase of the annual divisible profits, or, 
in cSertain cases, at a price to be fixed by arbitration ; but no option 
t (^purchase can be exercised whilst a revised scale of tolls is in force : 
nfjjsect. 2.) 

The above-mentioned option of revision or purchase is not applic- 
able to any railway authorized to be made by any act passed previous 
to the session 1844 (e), or to any new branch of such railway if less 
than 5 miles in length. It is also provided, that the option to pnr- 


(e) 7 & 8 Yict. c. 85, a. 25. There np- 
jieur to he fifteen railway companies whose 
railways carry passengers, "but who do not 
derive one-third of their revenue from 
passenger traffic. 

(i d ) Since 1845 a clause has been in- 
serted in every special act authorizing a 


futuro revision and alteration, ander the 
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rates. 

(«) More than 2,300 miles of railway 
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fore excluded from the provisions of the 
act. 
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chase any now branch shall not be exercised without including the 
railway also : (Sect. 3.) 

But inasmuch as it was not the intention of the act that the powers 
of revision should be employed to sustain an undue competition 
against independent companies, it is further provided, that no notice 
of revision or purchase can be given under the above-mentioned 
powers until an act of Parliament has boon obtained for authorizing 
the said guarantee, or the levy of tho purchase-money, and for 
determining tho manner in which tho option shall be exorcised ; and 
3 months’ notice of the intention to apply for such act of Parliament 
must lie given to tho company affected tlieroby : (Beet. 4.) / 

It seems that the Government could purchase one railway, withftjfifit 
being bound to purchase all railways, ‘$4 

In the case of tho Lancashire and Yorkshire and of the (', ireat 
Western Railway Company, the revision of tolls is specially provided 
for by an enactment operating in the case of the Lancasljhlie and 
Yorkshire when tho dividend roaches 8 per cent., and in the\case of 
the Great Western when it reaches l> per cent. 

The Great Western Railway (West Midland Amalgamation) Act, 

1 803, 20 & 27 Yict. c. cxcviii, provides, by sect. 04, as followed : — 

“if at any time hereafter the clear annual profits divisible upon 4 he sub- 
scribed anil paid-up capital stock of tlu* T T nited Company, upon the ave *rage of 
the lliree then l,ihl preceding juai*, shall equal or exceed the into of sir j’ioimds 
for every hundred pounds of such paid-up capital stock, it shall he lawful for' 
the Board of Trade, upon giving to the company three calendar months’ notice 
in writing so to <lo, to revise thu scale of tolls, fares and charges authorized to 
Ik* taken or levied by the United Company, and to fix Buch new scales of t ( oils, 
tares and charge applicable to such different classes and kinds of passeng jers, 
goods anil other traffic on the railways belonging to the United Company a» i in 
the judgment of tho said Board, assuming the same quantities and kind 3 0 f 
traffic to continue, shall be likely to mince the said annual divisible profit g to 
the said rate of six pounds in tho hundred, such revised tolls, fares and chetrges 
not being in any case less than the tolls, faros and charges which the G^eat 
Western Company were authorized to demand and receive by the Gr-eat 
Western Railway Amendment and Extension Act, 1847." ' 


The 78th section of the Lancashire and Yorkshire and East Lanca- 
shire Amalgamation Act, 185!) (22 & 23 Yict. c. cx), is precisely 
similar to the abo\ o, except that for tho words “six pounds” must be 
read eight pounds, and for the words “Great Western Railway 
Amendment and Extension Act, 1847,” must bo read “011 the 1st 
January, 1850.” 

It will l>e observed that tho twouty-ono years period fixed by the 
Act of 1844 (7 & 8 Viet. c. 85) expired in 1865. The Royal Commis- 
sion appointed in that year reported in 1867 as follows : — 


“ Tho question of Government purchase deserves full inquiry in a broad poin t 
of view, and the expiration of the period fixed in the Act of 1844 affords a 
good opportunity for inquiring, with tho help of the experience which has now 
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been acquired, whether a change of system is desirable. The transfer of the 
railways to the State has been recommended by several witnesses, partly for the 
sake of its direct financial advantages, partly ns affording the means of intro* 
dnoing an improved system of management . Thu expectation of direct 
financial advantages is based upon the assumption that as the Government con 
borrow money on more favourable terms than any otlior parties, this difference 
in the rate of interest would eithor bo available as profit to tho State or would 
afford an opportunity for the reduction of rates. It is possible that a profit 
from tliis source might be obtained if Government could buy the railways at 
twenty-five years’ purchase of their average net profits ; but at present, unless 
tho profits amounted to ten per cent, oil tho capital expended, an additional 
ragnount would have to be paid, to be fixed by arbitration, and it is probable 
tltiat any arbitrator between the Government and private oompanius oil such a 
question would make a very large allowance for future increase of profits. 
Therevbeing also above 2,300 miles (including some of tho most important lines 
in thtl country) not subject to tho Act of 1844, the purchase of these linos, which 
would\bo absolutely necessary to carry out the scheme, could only take place 
witlitmc consent of tho proprietors, and this could only be obtninod by the offer 
of liberal terms. It is probable, therefore, that, in practice, much of the 
assumed Yprotit would disappear in the extra price above tho assumed twenty- 
five years’ purchase which would have to be paid. In addition to the diminu- 
tion ot assumed profit arising from this cause, it must not be forgotten that as 
the Government would have to enter the market to borrow £400,000,000 or 
£500, 000, (TOO to carry out the operation, the terms upon which this could ho 
raised would in all probability bo materially affected. The depressing effect 
upon public securities would, bo equally felt, whether the Government con- 
ducted the whole operation at once, or whether it came into the market year 
after year to repeat an operation of £25,000,000 a year ; and it is not easy to 
foresee what tho price of consols would be under the proposed addition of 
£500, 000, 000 to tho National Debt. It is therefore probable tliat tho Govern- 
ment would have to exchange the income of the railway companies for an 
equivalent income in consols to avoid being called upon to rnako cash payments 
for the purchaso-money, which would have to be i>aid out of money borrowed in 
consuls. It cannot therefore bo expected that, under the provisions of the 
present law, muoh profit could result to the Stato from the transaction as a 
financial operation.” 

Affo$r discussing at some length a proposed plan for “leasing the 
railways in groups ” when purchased, and pointing out that such a 
plan/for various reasons would not bo likely to load to improved 
^arJmagement, the Report pronounced that it was “inexpedient at 
present to subvert the -policy which had hitherto been adopted of 
leaving the construction and management of railways to tho free 
enterprise of tho people, under such conditions as Parliament might 
think fit to impose for tho general welfare of the public (/). In like 


(/) Those interested in the question of 
Government purchase are recommended to 
study tin* separate reports of Sir R. Hill 
and Mr. Moused, now Loid Emly, mafm. 
Thu latter dissoutisl ns to Ireland only. 
See also the whole subject carefully dis- 


cussed, with statistics and a map showing 
a “proposed arrangement of the Railways 
System into Districts," in a work hy jfr. 
A', J. Williams, called “The Appropria- 
tion of Railways by tho State," published 
in 1809. Mr. williams strongly advocates 
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manner the Joint Select Committee of 1872 did not think that any 
//resent necessity existed for entering upon the “full and prolonged 
inquiry which the question of Government purchase would demand.” 
And with regard to Government revision of rates and fares, this latter 
committee reported as follows : — 


lltM'laiHiiic.ttiuu 
nmlrl Aft of 

ms. 


“ Equal mileage rates are inexpedient. It is impracticable to establish any 
standard for tire revision of rates and fares founded on cost and profit. Imme- 
diate reduction of rates and faros, even when practicable, cannot be looked upon 
as permanently effectual. Periodical revision of rates and fares is impracticable 
without somo standard of revision. Revision of rates and fares founded on l/} 
limitation of dividend to a fixed amount is undesirable in the interest of th^r 
public. Revision of rates and fores founded on a division of profit abovMj^j. 
certain amount between the companies and the public in thiB country ^ 
attended with great, if not msuperablo, difficulties.” 


The re-classification of traffic and re-arrangement of rates 
the Act of 1888 have been already considered (ante, Sect. 4). 



under 
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b> stium vessils. 


10. Uhl i/ja turn to ronreij her Mujcetjf'x Mails. ^ 

The obligations imposed on railway companies to convey the^tnails 
are contained in 1 Ar 2 Viet. c. 98 ; 7 & 8 Viet. c. 85, s. 11 ; 10 ^ ]q 
Viet. c. 85, s. l(i ; 31 A: 32 Viet. c. Ill), ss. 3(>, 37, and 3G & 37 $Tict. 
u. 48, ss. 1 8 — 20 (//) ; and by a clause always inserted in each special 
railway act, the company are made liable to the provisions of th jpse 
general acts. ♦ 

The above-mentioned general acts aro applicable to railways 
whether the carriages used are impelled by steam, locomotive^ oi 
stationary engines, or animal or other power (h ) ; and no compj my 
can make bye-laws repugnant to these acts (i). Moreover, pro- 
visions contained in any act with respect to the conveyance oP' mails 
by railway, extend, so far as they are applicable to the conveyance 
of mails by steam vessels, to the steam vessels used or worked 


(ioMiuiuciil punluM*, being of opinion 
that “if the publu* e.iu only he brought to 
i t'ali/c tlieii just olauns upon tl«> State in 
k spei t of this gusli national piopuity, and 
the absolute infatuation of allow mg the 
existing monopolies to continue, an ex- 
pulsion ot the national w ill must follow, 
w Inch it will be impossible to dibiegaid." 
(Piefaco, p. xi.) The puichnse ol iail- 
uayt>, he thinks, must include that ot uuiul 
navigation (p. 20, n ) ; ami lie seems to 
establish that Government owneislupwoiks 


well in Belgium, whole (see p. H2) the 
charge for can j mg iaw silk for si\ty-niuc 
miles would be 9x. 3 it. per tou, whereas in J 
Ragland it appeals to he about C2 : 10s. 
j»ci ton. The Belgian plan is to dimmish ! 
the chnige per mile in proportion to the 
km* tli oi the journey beyond the fiist 
twenty-two miles. 

(</) See these statutes at length in 
vol. II. 

(/|) 1 A 2 Yict. c. 98, s. 1. 

10 Id, s, 11. 



SECT, 10 .— CONVEYANCE OF MAILS. 


railway companies for the purpose of carrying on a communication 
* between any towns or ports (k). 

The Postmaster-General may by notice (l) require that the mails be 
forwarded on a railway, either by the ordinary or special (m) trains, 
at such hours or times in the day or night as the Postmaster-General 
shall direct, together with the guards in charge thereof (or without 
such guards (n) ), and any other officer of the Post-Office ; and there- 
upon the company are requiretl, at their own cost/to provide sufficient 
carriages and engines for the conveyance of tho mails to the satisfac- 
tion of the Postmaster-General, and to take up, and convey, by such 
ordinary or special trains or otherwise, as need may be, all mails or 
post letter-hags, as shall he tendered to them by any officer of tho 
Post-Offico ; and also to take up and convey in the carriages carry- 
ing such mails, &c., the guards in charge thereof, and any othor 
officers of the Post Office ; and to take up and leave such mails, &c., 
guards and officers, at such places on tho line, on such days, at such 
hours in the day or night, and subject to all such reasonable regula- 
tions and restrictions, as to speed, stoppages and times of arrival, as 
tho Postmaster-General shall from time to time direct. 

The Postmaster-General may also require that the whole of the 
inside of any carriage shall be exclusively appointed for the purposo 
of carrying tho mail (o>; and that separate carriages be provided 
for the purpose of sorting letters ( p ) ; also that mail carts shall be 
conveyed on the trucks used on the railway (g), or that a mail-guard 
shall be conveyed, with bags of a specified weight, by any trains 
other than a mail train, upon the same conditions as any other 
passengers ()■). And tho servants of the company are required to 
observe all such reasonable regulations respecting the conveyance, 
delivering, and leaving of mails and post letter-hags, guards and 
officers of the Post Office, mail carts and carriages as the Post- 
master-General, or such officer of the Post Office as he shall 
nominate, shall, iu his discretion, from time to time make. But it is 
provided, that no such officer shall interfere with the engineer having 
the charge of any engine used upon the railway, and that any cause 
of complaint shall be stated to the conductor, or other officer having 
charge of the train, or to the chief officer at any station (a), and the 

(I*) 36 & 37 Viet. c. 48, s. 20. to bo Hettled ns prescribed by I & 2 Viet. 

(?) The notioo, which is not obligatory c. 98, s. 6 ; 31 & 32 Viet. c. 119, &. 36. 

see 36 & 87 Viet c, 48, s. 18), may be de- («) 10 & 11 Viet. c. 85, s. 16 ; 86 & 37 

iveredto any director, seuretaiy, or clerk, Viet. e. 48, s._18. 
or be left at any station on the railway. (o) 1 Sr 2 Viet c. 98, s. 2. 

1 & 2 Viet. c. 98, s. 15. (?>) Id. s. 3. 

(«n) The postmaster-general may mnure (</) Id. s. 4. 

that the whole of swell special tiain shall (r) 7 fcS Viet, c 85, a. 11, post, vol. II. ; 
bo appropriated to the service of the post and sco 11. r. Irish South Eastern 11. Co., 
cilice exclusively of all other traffic except 1 Ir. L. R, N. S. 29, 
such as he may sanction, the remuneration (s) 1 & 2 Viet c. 98, s. 5. 

H.— VOL. I. 
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company arc liable for negligence to servants of tbe Post Office sus- 
taining injury on a jomuoy (?). The Postmaster- General may require, 
in the manner proscribed by tbe before-mentioned act, 1 & 2 Viet, 
e. i)8, that any mails and post letter-bags shall be conveyed by any 
railway company on their railway, pursuant to the said act, notwith- 
standing any officer of tlio Post Office shall not be sent with tho same 
or in charge thereof (ifi. If tho company fail to perform any of the 
duties imposed upon them by 1 & 2 Viet. c. 08, thoy arc liable to 
forfeit 20?. for every offence (./•), irrespective of theii liability under 
the bond, which the Postmaster-General may, if he think fit, require 
any railway company to enter into. The form of this bond, and the 
sum in which it is taken, is in the discretion of the Postmaster- 
General, and it must be renewed from time to time whenever it 
becomes forfeited, or when the Postmaster-General shall require it to 
be renewed (y). The condition of the bond requires the company to 
perform all acts, by 1 & 2 Viet. c. 98, required of the company {&). 

The remuneration to bo received by railway companies for the 
performance of the foregoing services is ascertained in the following 
manner: — Fiivt, it is provided, that the company shall he entitled to 
receive such reasonable remuneration ns shall (either prior to or after 
the commencement of the services) be agreed on between the Post- 
master-! Jeneral and tho coni]«my (a ) ; or, hr case of difference, then 
such remuneration ns shall be determined by two arbitrators, one to 
be named by each pari) ; and if such arbitrators cannot agree, then 
the amount is to be ascertained by an umpire, appointed by the 
arbitrators previously lu their entering upon the inquiry (6). The 
nibitrators are to be appointed by each party witbin fourteen days 
after notice from the other, or, in default of such appointment, the 
arbitrator of the party giving notice may name the other arbitrator; 
and the arbitrators me lequircd to make their award twenty-eight 
days after their appointment, or otherwise the matter shall be left to 
be detei mined b) the umpire. If the umpire fails to make his award 
for twenty-eight days, then another umpire must be appointed by the 
arbitrators, and so totics quoties (c). Although an agreement or 
award, as to the amount of remuneration, may have been made, the 
Postmaster-General may require, by notice in writing, any addition 
to be made to the sei vices performed ; and in such case, and also in 


(/) Vo! hit i. L a- N. IT. 11. Co, -JO 
I,. J, <J I! m ; 111 ( t * 15. os I, 
t |M 10 .V 11 Vlt t i .In 111. 

( - 1 \ 2 \ n t . Sis > 12 

(//) If tins luml lu> imt nm u oi n ik \ ml 
1(11 Dili' lllOlltll alii I It In ll ijuiiul by tlio 
lio-itm inUi i>i iiinl, ,i 1 1. n,ilt\ ut 100/. pn 

•lii in in im in n it 1 \ 2 V n t. i . JiS, s, 13, 


Win n stock or exchequer hills may he 
deposited in lieu of a bond, sec 6 & 7 
Will. 4, c. 28, a. 1, nnd 1 & 2 Viet. c. 61. 
(.) 1 & 2 Viet. c. 98, s. IS. 

(ii) id. %. 6. 

i Id. n. 1(5. 

I ) 111 S. IS. YOJ. II. 
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case of a discontinuance of any part of the services, a fresh agreement 
must he entered into, or award made, to settle the amount of remu- 
neration to he paid for such increased or diminished services ; and 
compensation may also be awarded for any loss occasioned by the 
discontinuance or alteration of the services previously agreed to be 
performed (cl). The services required by the Postmaster-General to 
be performed are not in any case to bo suspended, postponed or 
deferred by reason of the amount of remuneration not having been 
fixed upon, or of an award not having been made (/•). 

After a contract or award settling the amount of remuneration has iinn-w.ii.it 

, ° , ailutiatiou. 

been iu operation for three years, the railway company may require 
that the question of amount bo again submitted to arbitration (/). 

Lastly, the Postmaster-General may determine the performance ^ractifyK 
of any services, by giving the company six months’ notice in imstei-ocneui. 
writing (r /) ; or absolutely put an end to any such services without 
notice ; hut in the latter event it is provided, that, if the services are 
put an end to without just causo, the company be compensated for 
all loss thereby occasioned (/<). 

And it is enacted by the Regulation of Railways Act, 1873 
(36 & 37 Viet. c. 48), sect. 18, that cveiy company must convey by »****•« *»^ 
any train all mails tendered for conveyance, whether under charge anco of mails, 
of a guard or not, and Notwithstanding the absence of a notice from 
the Postmaster-General. The same act directs (sect. 20) that where 
a railway company works steam vessels all statutory provisions with 
respect to the conveyance of mails by railway shall apply to the steam 
vessels so worked. The Railway and Canal Commission has juris- 
diction to compel a company to convey mails (?). 


11. Conveyance of Post Office Parcels. 


Conva/anteof 
PustO fife Parcels, 


The Post Office Parcels Act, 1882, 46 & 47 Viet. c. 74, provides for Post office 
the carriage of parcels > by railway under Treasury regulations on with coniimme B . 
different conditions from ordinary postal packets. The railway 
remuneration is -1 i-tlis of the gross receipts of the Post Office from the 
parcels, to bo apportioned amongst tho companies on the main prin- 
ciple that the share of each company "shall bear the same ratio to 
the whole sum divisible as that company’s gross receipts from local 
and through parcels traffic for each half yearly poriod bear to the 


(it) lh 2 Viet. c. 03, s. 7. ( h ) Id. s. 0. 

(r) Id. M, fl, 7, 17. t») fottmuvttt-ihnifal v. Mnihluiiil 1>. 

(f) Id. a. 1G. Co., i Nov. & Mac. 31 ; m t of 1373, !i<> k 

{(j) Id. s. 8. 37 Viet, c IS ss. <i, 18. 


K K 2 
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gross receipts from local and through parcels traffic of all the com- 
panies for the same period.” This arrangement (to which all the 
principal railway companies, as scheduled to the act, were parties, 
and which applies (see s. 9, sub-s. 1 (c)), to all lines authorized after 
tho passing of the act) is in force for 21 years after the Treasury 
Regulations first came into operation, i.e., until 1907 (h). 

The Act is printed at length in vol. II., but it may he mentioned 
here that by s. 7, sub-s. 5, the parcels are with regard to compensa- 
tion to be treated as parcels sent by post, “ and no company shall 
incur or be subject to any liability in respect of the conveyance or 
loss of or damage to any of the parcels,” “ but the railway companies 
shall take all reasonable care for the security of the parcels while 
under their charge.” 


12. Obligation to convey her Majesty's Troops. 

The Cheap Trains Act, 1883, 40 & 47 Yict. c. 31, s. 6 (1), obliges 
every railway company (except in Ireland) to provide conveyance 
"for the purpose of moving by railway on any occasion of the public 
service ” any of tho officers or meu in Her Majesty’s Navy or Army, 
or “ any officers or men of any police force.’*' By this section every 
company “shall on tho production of aioutc duly signed for the convey- 
ance of tho forces piuvide conveyance for them and their personal lug- 
gage (hi), and aho for any public baggage, stores, arms, ammunition, and 
other necessaries and things, whether actually accompanying the forces 
or not, at all usual times at which passengeis are conveyed by the 
company, on such Ur ms as may be u greed on between the railway 
company and tho Secretary of State, Admiralty, or police authority.” 
Subject to or in default of ngreemout the section specifics the terms 
as follows : — 

(1) The passenger carriages uio to have proper accommodation. 

(2) Tho fares arc nut to exceed certain proportions (specified in 

the section) of the fares charged to private passengers for 
the single journey by ordinary trains in the respective 
classes of carriages specified in the route. 

(3) The section applies “to such wives, widows, and children of 

members of the forces as are entitled to be conveyed at the 
public expenso in like manner as if they were part of the 


(I) See London (ia/dte ni 1st April, 
im 

(I) lit pin ini' m lenni mme lai omablc 
to tin* (Sol 1 1 ninciit ->. 12 ot 7 A 8 Viet, 
c. 8.1, rcpeihd bj s 10 and si habile, but 
not applying to behind, wiiueby the 


maximum fare i\as, for each officer 2 cl. per 
mile, aud foi each soldier and liis uife or 
child above 12 3 ears old, Id per mile 
(m) Seo Great X01 liter n Jl. Co. v. tfhep- 
Junl, 21 L. J., Ex. Ill; 8 Excli. 30 , 

post. 
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forces,” children under 3 to be conveyed free, and between 
3 and 12 at half fares. 

(4) " One hundred weight of personal luggage shall be conveyed Luggage. 

by the railway company free of charge for everyone con- 
veyed under this section who is required by the route to be 
conveyed first-class, and half a hundred weight for overy 
other person conveyed ; and any excess of weight shall be 
conveyed at not more than two-thirds of the rate charged 
to the public for excess luggage.” 

(5) Public baggage, &c. is to be carried at not more than 2d. per ton 

per mile, the forces to assist in loading and unloading it. 

(G) Gunpowder or other explosive substances not to be carried as a 
matter of obligation, except on terms agreed upon. 

Where a private carrier in Ireland having a contract for his own contract by 
benefit with the military authorities for stores produced a route to rrivito'caTner. 
the company, and required the company to carry at the military rates 
under the act of 1844, hut paid the ordinary rate upon the company 
requiring it, it was hold that he could not recover the excess as money 
paid to his use (o). 

The Regulation of the Forces Act, 1871 (34 & 35 Viet, c. 86, rower to seore. 
post, vol. II.), provides (sect 16), that on occasion of emergency w^.^ton 
declared by Order in Council, a Secretary of State may empower tu ™or >ad lu 
any person ho pleases to take possession of any railroad in the emerEent ' y ‘ 
United Kingdom, and use the same for the Queen’s service ; and the 
National Defence Act, 1888, 51 & 52 Yict. c. 31, poat, vol. II., pro- 
vides (sect. 4) that, whenever an order for the embodiment of the 
militia is in force, military or naval traffic may be directed to have 
precedence over other traffic. 


18. Obligation to -provide Third-Class ( Parliamentary ) Trains, 

By 7 & 8 Viet. c. 83 (commonly called the Cheap Trains Act), 7(t8 vtct e 85> 
all passenger (p) railway companies, incorporated or obtaining an B,tf ‘ 
extension of their powers in or after 1844, were required to "provide 
for the conveyance of third-class passengers,” "by means of one train 
at tho least,” to run upon their railway from one end to the other, 

"once at the least each way,” on every week-day, under certain 
conditions therein mentioned, of which tho most important were 
that the fares were not to exceed one penny per mile, and that the 
trains were to take up and set down passengers (if required) at every 

{o) Rolertsoa v. Great So'tthfni and of the gross annual revenue is derived from 
Western R. Go., 7 Ir. R., 0. L. 262. the conveyance of passengers by steam or 

(id A “passenger railway” is, by sect. 23, other mechauieul power." 
a railway “upon which one -third or moio 


V 
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13. cite, (2> Tight,, passenger fetation. And it was further provided (s. 9) that no pas- 
senger duty should he levied upon the receipts of tho companies in 
respect of such trains, which became known as “Parliamentary 
trains ” or “ Government trains. ’* Bys. 8 tho Board of Trade had a 
general power of dispensing with the conditions and substituting 
others, and by s. 0 the companies were exempted from passenger duty 
in respect of these trains. But these sections, having given riso to 
much controversy in connection with the exemption from duty (q), 
were repealed by the Cheap Trains Act, 1883, 46 & 47 Viet. c. 34, 
which by s. 3 empowers the Board of Trade, after inquiries, or under 
certain circumstances, the Railway and Canal Commission, to 
order [qq) any railway company to provide “ a due and sufficient 
proportion of the accommodation provided by such company” for 
“ passengers at fares not exceeding the rate of one penny a milo,” 
or to order that “ upon auy railway carrying passengers proper and 
sufficient workmen’s trains” be “provided for workmen going to and 
returning from their work, at such fares and at such times between 
six o’clock in the evening and eight o’clock in the morning as appear 
to the Board of Trade to be reasonable a company not complying 
with an order under the act to lose the benefit of it. 
oufeationstr. The Great Northern Railway Act of 1850 (13 & 14 Viet. c. lxi) 
water mkkswi ns enacts (sect. 13), that tho companies governed by that Act shall run 
third-class carriages '■ as often and under such conditions as tho 
Railway Commi.v-.io tiers (r) ahull from time to time prescribe.” 
A Midland Railway Act of 1846 (9 «$r 10 Viet. c. cccxxvi) enacts 
(sect. 59) that tho spued of the parliamentary train shall be not less 
than 20 miles mi hour. A Metropolitan Railway Act of 1861 
(24 & 25 Viet. c. ccxxxiii) contains a provision (sect. 24) compelling 
the company to run cheap trains for the labouring classes. And in 
many of the Railway Acts passed in 1864 (s) and 1865 (t), and 
subsequently, there is contained a similar provision for the benefit 


{qi Set’ Loiiihjii Jt. Co, r. .llfonii »/- 
GdU'tdl, L. 11., 1 App. ( '.i'.. US, .mil 
hc< t. U al' this ehnptei, [tost. 

(t/iy) Tho li.ulu.iy Cuiiuui'siuiK-iN made 
tin mtli*i muler this act upon the Ninth 
London mill London .mil North W'cstuu 
li tilw.TV < 'innjunii-s on tin* 17th Fehnuiy. 
IhKX. The iuiihdictioii nl' tin- ll.dlu.ty 
CommN-dom-i*. is tinnst'iiicd to tin- li.ni- 
v .iv .m<l ( 'nu.il f'omiiiisfcinii by n. b ol the 
Jt.ulw.iv and C. 111 . 1 I Ti.ilhe Act. 18bb. 

(/) Now Do ml ot Tr.uh‘, sci- 11 a la 
Vii 1. 1. fit, vnl. 11. 

(*) Tho London, ('lialli.nii nud Dover 
(New lams) Ait, lail i27 & 2b Vn-t. 
e. i'.uv, .s. 1.5 f ) ; Tin i'Ii tiupolitiiu liiiil- 
wny (NoLtiii" lhll and Ihuinptou K\ii-n- 
sion) Art. lsfil (27 .V id Vnl. c. «\d, 
s. 43) ; The tin.it Eastrrn li.iilw.iy (Me- 


tropolitan Station and Railways) Act, 
1SU 1 (27 A 28 Viet. c. cccxiii, s. 80); 
The Metropolitan llailwny (Tower Hill 
Extension) Act, 1861 (27 & 28 Viet. c. 
i-i-csv. 25) ; The North Western and 
Cliaiiug Cross Railway Act, 1864 (27 & 
28 Viet. c. eccxxiii, s. 9."). 

(/) K-k, The Metropolitan and St» .Tolm’b 
Wood Railway (Extension to Hamp- 
stead) Aci, ISlia (2S & 29 Viet. c. xxxi, 
s. 31 ) ; Thu Eust London Railway Act, 
ISlia (2.8 L 29 Viet. c. li, s. 144); Tho 
London, Jilnchwall and Millwull Extension 
Railway Act, 1803 (28 & 29 Viet. c. cxvi, 
s. 3b). See also Tho Dublin, Wicklow and 
Wexford Railway Act, 1865 (28 & 29 
Viet. o. eexxii, s. 37) ; The Dublin Metro- 
politan Junction Railways Act, 1865 (28 
Jc 29 Viet. c. rcelxxxii. s, 54). 
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of artisans, mechanics and daily labourers (both male and female) 
having daily business in London, who must (in some cases), if re- 
quired, give their name and address and that of their employer. The 
liability of the company in respect of injuries is limited ; and the 
Board of Trade have certain controlling powers over the trains. 

The Metropolitan Inner Circle Completion Act, 1 374*, enacts : — 

“ Sect. 73. The company shall and they are heroby required, at all times 
after the opening of the railway for public traffic, to run every day in the week 
(Sunday, Christmas Day, and Good Friday always excepted), at such hours, 
not being later than 7 n.m., or earlier than 6 p.m., as may be most convenient 
for the labouring classes resident at or beyond nr in the neighbourhood of the 
railway and resorting to or returning from thoir work in the neighbourhood of 
the railway, and resorting to or returning from their work in the neighbourhood 
of or beyond the railway, and at fares not exceeding twopence per passenger 
for each journey, a train in the morning and a train in the evoning, oacli of 
which trains shall coll at all stations on the railway : Provided that in case of 
any complaint made to the Board of Trade of the hours appointed by tho 
company for such trains, the said Board shall have power to fix and regulato 
the same from time to time ; and also that if in any continuous period of six 
months it shall be found that less than one hundred of such passengers shall 
have been conveyed by each of such trains, tho company, on proof of that fact 
to the satisfaction of tho Board of Trade, may discontinue the running of such 
trains, but the said Board may at any time order tlio resumption thereof by the 
company if it shall seem to the said Board desirable so to do. 

“ Sect. 74. The liability of the company under any claim to compensation for 
injury or otherwise in respect of each passenger travelling by any Buch train at 
the fare aforesaid, is by tills act limited to a sum not exceeding one hundred, 
pounds, and the amount of compensation payable in respect of any passenger so 
injured shall be determined by an arbitrator to be appointed by the Board of 
Trade and not otherwise.” 

The expediency of special legislation on the subject of third-class 
traffic was much questioned by the Joint Select Committee on Rail- 
way Amalgamation in the following terms : — 

“The history of the traffic in third-class passengers affords a strong argument 
against attempting to foreseo and provide for a want of this description by im- 
posing general, compulsory, and pemuinent obligations on railway companies. 
It has been shown that Parliament, anxious to protect the lower classes at any 
rate from the apprehended monopoly of railway companies, imposed special 
obligations on the companies, supposed to bo in favour of these elassos, and 
attached to these obligations a special oxemption from railway taxation, It has 
also been shown that railway companios in thoir own interest aro now doing for 
third-class passengers more than Parliament ever thought of requiring ; that 
third-class traffic is ono of tho most growing sources of profit, and that tho 
present operation of the special legislation on tho subject is to give a very 
questionable exemption from goneral railway taxation, to create confusion and 
litigation, and to give tlio companies inducements for withholding Erom third- 
class passengers facilities whioh they would otherwise afford. Tlio ill-success of 
this attempt may well justify hesitation in entering upon further general legisla- 
tion of the same kind ; but the Committee aro of opinion that if it should be 
thought desirable in any caso to impose upon companies seeking for amalgama- 
tion the obligation of running workmen’s trains, it may fairly bo done in con- 
sideration of the benefits t<» bo conferred on them by Parliament, without any 
special privilege or exemption being granted to thorn in return.” 


Expediency of 
special legisla- 
tion as to third- 
class traffic 
questioned. 
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u. nwirt 14. The Railway Damenner Duty. 

Duty 

s*6\i(t,c.v9. The duties payable in respect of railway passengers are levied 
under 5 & 6 Viet. c. *79, which, after repealing 2 & 3 Will. 4, c. 120 
(which levied a duty of \d. per mile for every four passengeis 
carried), enacts (sect. 2, and schedule), that there shall be paid in 
Great Britain for passengers conveyed upon any railway : — 

“ For and in respect of all passengers conveyed for hire upon or along any 
railway, a duty at and after the rate of 51. for every 100Z., upon all sums 
received or charged for the hire, fare, or conveyance of all Buch passengers.” 


I5\raipti«n from 
duty on (heap 
trains. 


a. w. x. ('u. v. 

Allot net/- 
General. 


Burden on com- 
prniy to la lug 
tliiMualvro 
« itluu teinis of 
exemption. 


This tax was not payable in respect of passengers conveyed in the 
third-class trains, travelling under the conditions imposed by 7 & 8 
Viet. c. 85, commonly called parliamentary trains, and is subject to 
modifications by the Cheap Trains Act, 1883. 

The construction of the early enactments relating to passenger 
duty has come before the House of Lords in two cases. 

In Great Western R. Co. v. The Attorney-General (u), it was held 
that the company actually receiving the fares was hound to keep the 
accounts and pay the duties without reference to the question for 
whoso ultimate benefit the fares were received • and, further, that 
duty was payable in respect of all trains not stopping at every station, 
although by virtue of a special Act the company running the trains 
had not power to stop at certain stations. “ It may he observed,” it 
is said in the judgment of the Court of Exchequer (a;), “that this is 
a case where the defendants claim the benefit of an exemption from 
duty granted in very clear terms, and they must bring themselves 
precisely within the terms which create the exemption ; for as there 
is no* equitable liability to a tax by coming as near as possible to the 
circumstances which' make it payable, so also there is no equitable 
exemption by doing the best that can be done to come within the 
terms of the exemption.” 


rvmptian ft«ia ^ 1G mory important case of North London R. Co. v. The 
ciaimid U Attorney-General (y), it was held by the House of Lords, chiefly 
XppuigUams. upon the construction of the Cheap Trains Act, 1844, 7 & 8 Viet. 
A'oifft iomfgn u. c So, that trains were liable to duty notwithstanding that they had 

t'O. ’ . 1 _ J O J 

cfeiwiui, no third-class carriages attached to them, and whether the tickets 


(||) Tj. II , 1 II. Ii. 1; 3.1 L J., E\. 123, 
allnmingdetisiou In low (Mai tin, H , di*-s ), 
31 L. J , 1a. *J1S . 5 JI. A N. 810. Till* 
tiie.it "Western lutl nude a loop line o\ur 
a huh (1»* Midland had 1 iy act ol 1'ai lia- 
na nt III II 11 ini' pOWlls, Midi Milled siuli 
poweis liidqn iul< utl\ ol Hu* (heat Wi st- 
un. Tlie Ians meiud at tin* stations on 
the loop hue 1m patsengi is can ltd by the 


Midland weie icceivod l»y the clerks of the 
Cheat Western loi the benefit of tlio Mid- 
land. 

(a) o H. A N , at p, 868. 

Ol) L II., 1 App. Vs. 148; 34 L. T. 207, 
alliuuuuf thut lor dilleiuit leasuns) At- 
tvnnij turn ml v. North London Ji. Co, 
L. It., 0 Ji\. 330 ; t!3 L. .J. JSv. 233 ; 31 
L. T. 377. 
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issued were first, second, or third-class tickets, or whether the 
passengers actually travelled in first, second, or third-class carriages; 
that the exemption from duty was not lost by the passengers being 
required, without unreasonable detention, to change from one train 
to another ; that no train was exempt from duty, whether approved 
of by the Board of Trade or not, which did not stop at every inter- 
mediate ordinary passenger station ; that return fares were not 
oxempt from duty unless the corresponding single fares would not 
exceed the statutory rate; and that the Board of Trade had no 
power to dispense with the condition requiring the trains to stop at 
intermediate ordinary passenger stations (;,). 

This decision led to the appointment of a Select Committee of tlie 
House of Commons, which presented a Report in the Session of 
1870 (a). This Report, after calling attention to the fact that the 
Inland Revenue and the Board of Trade, from the impossibility of 
strictly following the Cheap Trains Act, had been forced, by certain 
arrangements with the companies, to countenance a departure from 
the law as decided by the House of Lords — a state of affairs which 
the Committee naturally regarded as " in the highest degree unsatis- 
factory ” — recommended the repeal of the duty " as undesirable to 
maintain longer than is necessary from a fiscal point of view.” 
Pending the arrival of a period when the finances of the State should 
warrant the abolition of the tax, the Committee recommended certain 
modifications, which were in great measure, hut after a considerable 
time, carried into effect by the Cheap Trains Act, 1883, 46 & 47 Viet, 
c. 34, ss. 2, 8, as follows : — 


Kepojt of Cotn- 
iiuttoe of WO. 


Fares at not more than Id a mile (6) are oxempt from duty, but Modifications of 
fares for return or periodical tickets are exempt only where the 
ordinary fare for the single journey does not exceed that rate : 

Fares at more than Id a mile in “ urban districts,” certifiod so to 
be by tbe Board of Trade, i.c., fares between stations within an area 
having a continuous urban character, and containing a population of 
not less than 100,000 inhabitants, are chargeable with a 2 per cent, 
instead of the 5 per cent, duty : but 
The 5 per cent, duty becomes again chargeable (c) upon a com- 
pany disobeying an order of the Board of Trade or the Railway 
aud Canal Commission to provide cither sufficient accommodation 
at fares not more than Id a mile or sufficient u workmen’s trains.” 

Every company must keep a book open for the inspection of any obligation to 
authorized officer of the Inland Revenue, containing an account of ^ accouuU 


(a) Soa the facts, with extracts from the 
judgments, and tho docreo of the Coiut of 
Exchequer, in tho 6th edition of this 
work, p. 530. 

(«) See the report at length in the 6th 


edition of this work, App. p. 1004. 

(b) As to fractions of miles, see u. B. 

(c) The exemption for trains stopping at 
every station would probably revive. 



mu* 


i nnr, 


All.— 1» IIDAMIl UP 


14. Pnt^Hfin 
but#. 

5 4 t> Viet. c. r*'. 


Ctnllflente of 
lenluutinn. 


Bond to lectin' 
duties. 


Exclusion of 
duty tnun 
maximum. 

* Paqe 4f>0. 


Duty on extra 
charge for 
bleeping 
carnages. 


15. Tdignijth’t, 


7 4 8 Viet. c. h5, 
s l‘J. 


the money received or charged daily for the fare of the passengers 
conveyed along the railway, and also an account of money paid or 
accounted for to other railway companies ; and, within 20 days after 
the end of every month, a copy of such accounts during the whole 
of the month last preceding must be delivered to the Inland 
Revenue (cZ), with a certificate (e) verifying such account ; and at the 
time of delivering this account, the stamp duties chargeable in respect 
of the passengers convoyed, according to such account (exclusive of 
money payable by other companies), must he paid (/). Every com- 
pany must also give a bond, with sufficient sureties, unless this 
security be dispensed with (g), for the due performance of all matters 
required to be done by the above Act ; and, on default of such bond 
(if not dispensed with) being given or renewed, 100Z. for every day of 
such default is forfeited (h). 

Various special Acts prescribe the maximum fares, “except govern- 
ment duty ” (<),* but if the duty be charged to a passenger separately 
from the fare, the company do not thereby escape payment on the 
amount charged in respect of the duty, hut must pay duty on the 
whole amount paid by the passenger (k). 

A company must also pay duty on any extra sum paid in respect 
of “sleeping carriages ” (/). 


15. Obligation to permit Telegraphs to be conducted. 

Every railway company is required to allow the Board of Trade to 
establish and lay down upon their lands a line of electrical telegraph 
for her Majesty’s service, and to give every reasonable facility for 
laying down and using tho same on her Majesty’s service, subject to 
such reasonable remuneration to he paid to the company as may he 
agreed upon, or, in case of disagreement, as may be settled by 
arbitration. And it is provided, that, subject to a prior right of use 
for the pui poses of her Majesty, the telegraph may be used by the 


((/) 23 A 27 Viet. c. 33, s. 13. 

{ i ) Cheap Tunis Ait, 1^3, s. 7 (.0. 

( /) fi & ti Viit r. 70, vi. i, 3. 

(!/) Cheap Tiaiu*. Act, 1 ssit, 7 ri*\ 

(Ji) llnd. s 7. 

i “The (lio.it Wi stein, London and 
Nuith Western. London lb mliton.iml South 
(Vast (sc p. inn), the (Ju.it Xoithcm, 
.uni the A'oith L.isUiu (Jonipamio lia\o 
st.itutoiy pinrn to ih.u«o the duty m 
addition to tho maximum ." — li ei>oi t of 
Seh cl Commit!) e, i>. 2.!. "Some of these 
eoiupauios ha\ e added fi\ e pi r er ul. to then 


tliiid class faie«., except in tho case of 

р. irliannntary tiains strictly so called." — 
Inland llevenue Report, 1873. The Lan- 

с. i*>liiit nnd Yoikslnie, by 22 & 23 Yiot, 
i. ov, s. (ii, mid tho Midland, by 9 & 10 
YuA, c. ucxwi, s 59 (p, 430, ante), also 
appeal to have the duty excepted from 
the maximum. 

(A) Jt r oi‘nfu-Oci>crul v. L. <G N. JV. R. 
Co .. L. 11., 0 Q. 15. I). 216 ; 50 L. J.. Q. B. 
170 — C. A. 

(7) Tbid. 
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company, for the purposes of the railway, upon terms to be agreed 
upon, or, in case of disagreement, as may be settled by arbitration. 
If a line of telegraph has been established by the company or by any 
other persons, otherwise than exclusively for her Majesty’s service, or 
exclusively for the purposes of the railway, or jointly for both, tho 
use of such telegraph for the purpose of receiving and sending 
messages must, subject to tho prior right of use thereof for the 
service of her Majesty and for the purposes of tho company, and 
snbject also to such equal charges, and to such reasonable regu- 
lations as may be made by the company, be open for the sending 
and receiving of messages by all persons alike, without favour or 
preference. 

Injuring telegraphic wires or posts, or obstructing the conveyance 
of a telegraphic message, is a misdemeanor punishable by imprison- 
ment for not more than two years, if the offender be sent for trial ; 
but the charge may be heard summarily, and in that case the con- 
victing justice may either sontcnce tho offender to not more than 
three months’ imprisonment, or to pay a fine not exceeding ten 
pounds. The attempt to commit any of the above offences is punish- 
able on summary conviction (m). 

Several private companies have been incorporated for tho purpose 
of carrying on telegraphic communications (n), and lines of railway 
were in many cases used by them usually under contracts made with 
the railway companies. But in 18G8 it was deemed expedient that 
“ a cheaper, more widely extended and more expeditions system of 
telegraphy should be established,” and that the telegraphs should bo 
worked in connexion with tho General Post Office. 


Iiijmlcs to 
tofeguphi, 


Accordingly, the Tolograph Act, 1868(e), enabled her Majesty’s WuAbgMr. 
Postmaster-General to acquire, work and maintain electric telegraphs. Matty's rout- 

* ( ^ . x laaster.QeueraL 

and contains various provisions of the highest importance relating to Teipqmpii Act, 
telegraphs belonging to railway companies, or placed along railways. 1808- 
By this Act it was provided that it should be lawful for tho Post- 
master-General, with the consent of tho Treasury, out of monies 
which might be appropriated by Act of Parliament to purchase the 
whole or such parts as ho should think fit of the undertaking of any 
telegraph company : (Sect, 4). Any railway company possessed of a 
public telegraph on January 1st, 1868, became entitled to require 


the Postmaster-General to purchase their interest in such telegraph 
in the event (which happened) of the Postmaster-General acquiring 


(m) 24 & 25 Viet. c. 07, ss. 37, 3S, post, 
YOL II. 

(/i) 7 & 8 Viet. c. 85, s. It, post, 
vol.II. 

(o) 31 & 32 Viet. e. 110, post, vol. II. 
As to telegraphs, so far as thoy do not 


coino within llio provisions of this act, see 
the United Kingdom Telegraph Act, 18(52 
(25 fc 23 Viet. o. < \\i, ss. 42, 13, 47), 'LVIp- 
graph Art, 1833 (20 k 27 Viet. r. 112), 
s. (5. 
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11 . Teitgraph*. an y onG undertaking under the powers of the Act (p ) : (Sect. 7). With 
certain railway companies agreements for purchase had already been 
made, and these agreements were confirmed : (Sects. 9, 13, and 
schedule). As to certain other railway companies, it was provided 
that upon the acquisition by the Postmaster-General of the under- 
takings of the telegraph companies with which such companies had 
agreements, the whole telegraphic apparatus “ should become the 
absolute property of the railway companies,” so that they might be 
“ in a position at once to carry on their own telegraph work on their 
own system but that the Postmaster-General should be entitled to 
use all the wires employed exclusively in the transmission of public 
Conipensnlioti to telegraph business : (Sect. 9, sub-sects. 2, 3, 6, 7). The compensation 
!Ui i! l to the companies is fixed at twenty years’ purchase, with additional 
compensation for reversionary and other interests, “ to be settled by 
arbitration in default of agreement:” (Sect. 9, sub-sect 6). The 
companies have power to make arrangements with coalmasters and 
other traders for the working of private telegraphs on payment of an 
annual rent : (Sect. 9, sub-sect. 8). 

coiniwns*tion to The telegraph superintendent of a railway company is not entitled 
uHuvm. under sect. 8, sub-sect. 7, to compensation for loss of office, as that 
section applies only to the three telegraph companies named 
therein (q). A fixed allowance for travelling expenses is part of an 
“ annual emolument ” within the moaning of that enactment (r). 


16. Regulations as to Bye-Lairs. 

The jurisdiction of the Board of Trade in respect of bye-laws has 
* ra.ji 4i8, ante, been already considered.' 

it. u. Act, s. io8. By the Railways Clauses Consolidation Act, 1845, it is enacted, 
that a railway compauy may from time to time make regulations for 
the following purposes : — 

For 1 emulating the mode by which, and the speed at which, car- 
riages using the railway are to be moved or propelled ; 

For regulating the times of the arrival and departure of any such 
carriages ; 

For regulating the loading and unloading of such carriages, and 
tlm weights which they are respectively to carry ; 

For regulating the receipt and delivery of goods, and other things 
which are to ho conveyed upon such caniages ; 


{/>) A. to wli.it i ■> a beneficial iuteie^t (iy) Ilnj. y. TostmaUcr-Qinei'Ctl, 32 L. 
wit lull the mt .uuu, of thib section, see T. 1 559 . 

An/ i Lud i Wt ; ifft/i, 31 h. T. 732. (/) Ibid. "VV. N. 1876, p.172 (Q. B. D.). 
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For preventing the smoking of tobacco, and the commission of any 
other nuisance, in carriages, or stations ; 

And, gonerally, for regulating the travelling upon, or using and 
working of the railway (8 Viet. c. 20, s. 108). 

And, for better enforcing the observance of such regulations, the 
company may, subject to the approval of the Board of Trade (*), 
make byo-laws, and, from time to time, repeal or alter them, provided 
such byo-laws be not repugnant to the laws of that part of the United 
Kingdom where the same are to have effect, or to the provisions of 
that or the special Act(f); such bye laws must bo reduced into writing, 
and have the common seal of the company affixed. 

It has been doubted by Cockburn, (J. J., whether the above section 
empowers companies to make bye-laws applicable to persons travelling 
iu the companies’ own carriages (it), and Lor l Coleridge, C. J., has 
expressed himself as prepared to hold, if necessary, that the section 
must be limited to the ordering of the traffic itself, and the physical 
use and working of the lines, so as not to authorize a bye-law as to 
travelling without a ticket (.e). But Lindley, J., lias expressed a 
contrary opinion (y) which is, it is submitted, the more correct one 
ou the ground that the words "travelling upon,” which grammatically 
include travelling in the companies’ own carriages, cannot with reason 
be restricted to foreign coinages. 

The following code of bye-laws is now universally adopted : — 

No. 1. No passenger will be allowed to enter any carnage used on the 
railway, or to travel therein upon tho railway, unloss furnished by the company 
with a ticket specifying the class of tho carnage and the stations for conveyance 
botwoen which such ticket is issued. Every passenger sluill show ami deli re r up 
his ticket (whether a contract or season ticket or otherwise) to any duly author fad 
Mrmnt of the company whenever required to do so for any purpose. Any passenger 
travelling V'ithout a ticket, or failing or refusing to show or deliver up Ins tirket as 
aforesihl , shall he reputed to pay the fare from the station whence the train 
originally stinted to the etui of his journey (:). 

No. 2. Any passongor using or attempting to use a ticket on any day for 
which such ticket is not available, or using a ticket which lias been already UBed 
on a previous journey, is hereby subjected to a penalty not exceeding forty 
shillings. 

No. H. Any passenger using or attempting to use a ticket for any other station 
than that for which it is available will bo required to pay the diiFeronco botwoen 
tho sum actually paid and tho faro hotween tho stations from and to which the 
passenger has travelled, or, at tho option of tho company, tho fare from the 
station to which ho was booked to the ond nf his journey. 


(») Under 3 A i Vid. c 97, ss. 7, 8. 9. 
(I) Sec Jhartle n v. Toiciiwitil, L. lb, 1 
( 1 . 15. 10, post, p. SI 3. 

(u) Himmlers v. tioitlh Eusttni R. Co , 
I,. 11 , 6 <2. 11. D. loli, ami p oil, post. 

(S) Lnrnlon «t- Brighton Co v. Watson, 
L. lb, 3 C. 1’. P., at p. 437, ami p. 011, 


post. 

(»/) In Dssihi v. 1. d' X. IV, II. Co., 
L. il , 7 < L >. 15. P , at p. 80. 

(•} This pirt of this live-law is void 
for miiMsonalilcncss. »Si tv mien v. South 
L'asftrn II. Co., L. 11., 5 Q. 1), 1). 45t5, and 
p. f»l 1, pos>t, 


IVilrot of power 
tomato* lao-liws 
tinders lOSnl 
Act ol l&ia. 


Obtaining ticket 
ami delivering 
nii the name. 


Using ticket for 
any other day. 


Using ticket for 
any other 
station. 
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IS. IirilHlilitnr* 
ns to Jti/e-lairi. 

Defacing tickets. 

8alr nml 
IiUPdiuhO uf 

return tickets. 


Tickets Issued 
when there is 
rooiu 


Smoking. 


• 1'ngt 4trt, miff. 


UbInR ticket fur 
nperior dim 


Being iulovi- 
cateil or using 
(ilisrrw or 
abusive 
language &r. 


No. 4 Any passenger wilfully altering or defacing his ticket so as to render 
the date, nmubor or any material portion thereof illegible, is hereby subjected 
to a penalty not exceeding forty shillings. 

No. 5. A return ticket is granted solely for the purpose of enabling the person 
for whom the same is issued to travol therewith to and from the stations marked 
theroon, and is not transferable. Any person who sells, or attempts to sell, or 
parts or attempts to port with the possession of the return half of any return 
ticket, in order to enable any other person to travel therewith, is hereby sub- 
jected to a penalty not exceeding forty shillings, and any person purchasing 
such half of a return ticket, or travelling or attempting to travel therewith, 
shall be liable to pay tlio faro which ho would have been liable to pay for the 
single journey, and shall in addition thereto be subjected to a penalty not 
exceeding forty shillings. 

No. (i. At the intermediate stations tho faros will only bo accepted, and the 
tickets issued conditionally ; that is to say, in caso there shall be room in tho 
train for which tho tickets arc Issued. In case there shall not be room for all the 
passengers to whom tickets have been issued, those to whom tickets have been 
issued for tho longest distance shall (if reasonably practicable) have the pre- 
ference, and those to whom tickets have been issued for the same distance shall 
(if reasonably practicable) liave priority according to tho order in which tickets 
have been issued, ub denoted by the consecutive nnmbers stamped upon them. 
Tlio company will not, however, hold itself responsible for Buch order of prefer- 
ence or priority being adhered to, but the fare or difference of fare, if the 
passenger travol by au ordinary train in a class of carriage inferior to that for 
which ho lias a ticket, shall be immediately returned, on application, to any 
passenger for whom there is not room as aforesaid, if the application be made 
before tho departure of the train. 

No. 7. Every person smoking in any shed or covered platform of a station, or 
in any building of the company, or in any carnage or compartment of a carriage 
nut specially provided for that purpose,* iB hereby subjected to a penalty not 
exceeding forty shillings. Tho company’s officers and servants are required to 
take the necessary steps to enforce obedience to this bye-law ; and any person 
offending against it is liable, in additiou to incurring the penalty above men- 
tioned, to be summarily romoved, at tlie first opportunity, from the carriage, or 
from the company’s premises. 

No. 8. An// per son trunlliny, without the speeiul pennmion of some duly 
author hed tenant of the company, in a carriage or by a train of a superior clast to 
that for which his ticket if as issued, is hereby subjected to a penalty not exceeding 
forty shillings; and shall in addition be liable to pay the fare, according to the class 
of earriuye in which lie is fra rilling, from the station whence the train originally 
sfaited , unless he shorn, that he had no intent to defraud (a). 

No. 0. Any person found in a carriage, or elsowhoro upon the company’s pro- 
mises, in a stalo of intoxication, or using olmcouo or abusive language, or writing 
obscene or offensive words on any part of tho company’s stations or carriages, or 
committing any nuisance, or otlienviso wilfully interfering with tho comfort of 
other passengers, is hereby subjected to a penalty not exceeding forty shillings 
and shall immediately, or, if a passenger, at the first opportunity, be removed 
from tho company’s premises. 

No. 10. Any person who wilfully cuts or teal’s any lining or window strap or 
curtain, removes or dofueos any number plate, or breaks or scratches any 


( u ) This bjp-kvv ii illegal and liul. 


J>ir,f>n v. /.. <{• iV. IF. H. Co,, L. I?,, 7 


mnnyiiip jim* 
erty. 
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window of a carriage used on the railway, or who otherwise, except by unavoid- 
able accident, damages, defaceB or injures any such carriage, or any station, or 
other property of tho company, is hereby subjected to a penalty not exceeding 
five pounds, in addition to the amount of any damago for which he may be 
liable. 

No. 11. No passonger shall be permitted to travel on the roof, steps or foot- 
board of any carriage, or on tho engino, or in tho guard’s van, or any portion of 
any carriage nob intended for tho conveyance of passengers ; and any passonger 
persisting in doing so, after being warned to desist by the guard in charge of 
the train, or any duly authorized servant of the company, is hereby subjected 
to a penalty not exceeding forty shillings, and shall be liable to be summarily 
romoved from the company’s premises. 

No. 12. Any passenger entering or leaving, or attempting to enter or leave, 
any carriage while the train is in motion, or elsewhere than at the side of the 
carriage adjoining tho platform, or other place appointed by tho company for 
passengers to enter or loavc the carriages, is hereby subjected to a penalty not 
exceeding forty shillings. 

No. 13. Any passenger persisting in entering a carriage or compartment of a 
carriage containing the full number of persons which it is constructed to convoy, 
when any such person objects to his so entering tho carriago or compartment, is 
hereby subjected to a penalty not exceeding forty shillings. 

No. 14. Dogs and other animals will not be suffered to accompany pnssongers 
in the carriagos, but will be convoyed separately and charged Tor, and any person 
taking a dog or other ammul with him into any passonger carriage used on the 
railway is hereby subjected to a penalty not exceeding forty shillings. 

No. 15. Loaded firearms dre on no account to be taken into or placed upon 
any carnage, waggon, truck or other voliido forming or intended to form a train 
or any portion of a train <m tho railway, or to be brought to the station or on to 
the premises of tho company, and every person so offending is hereby subjected 
to a penalty not exceeding five pounds. 

No. 10. Tlie company may refuse to cany any person who has any infectious 
disorder. If any person who has any such disorder is found upon tlie premises 
of the company, or travels or attempts to travel on the railway of the company, 
without the special permission of the company, lie shall bo liable to a penalty 
not excooding forty shillings in addition to the forfeiture of any faro which ho 
may have paid, and may bo removed at tlie first opportunity from tlie company’s 
promises. Any person who has chargo of any person suffering from an infectious 
disorder while upon the premises of tlie company, or travelling or attempting to 
travel on tlie railway, or who aids or assists any person suffering from such dis- 
order in being upon the premises of tlie company, or travelling or attempting to 
travel on tlie railway, shall bo liable to a penalty not exceeding forty shillings, 
unless the pel-son suffering from such disorder be travelling with the spocial 
permission of the company. 

No. 17. Every driver or conductor of an omnibus, cab, carriage or other 
vehicle shall, while in or upon any station yard or otlior premises of tlie com- 
pany, obey the reasonable directions of tlie company’s officers and servants duly 
authorized in that boluilf ; and every person offending against this regulation is 
hereby subjected to a penalty not exceeding forty shillings. 

Given under tho common seal of tho Railway Company, tho 

day of , 18. (Seal of the company.,) 

Secretary of tho company. 
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The Board of Trade hereby signify their allowance ancl approval of the abovo 
hye-lawe and regulations. 

Signed by order of the Board of Trade the day of 18 . 

Assistant-Secretary to the Board of Trade. 

Below t"he bye-laws it is usual for tlie companies to publish, in con- 
formity with sect. 143 of the Railways Clauses Act, 1845, particulars 
of tlio sovoral offences for which any penalty is imposed, by that or 
the special Act. 

It has been doubted by Oockburn, C. J„ whether any person 
offending against a bye-law is liable to a penalty (b) not exceeding 
i)L, to be imposed in the byc-law, and recoverable summarily before 
two justices (c) ; and if the infraction of the bye-law is attended with 
danger and annoyance to tho public, or hindrance to the company, 
they may interfere summarily to obviate the danger, &c. (cl). The 
breach of a bye-law does not otherwise justify the apprehension of 
the offender. The 154th section of the Railways Clauses Act allows 
apprehension only for a disregard of the provisions of that or the 
special Act. The 104th section, however, gives an express power of 
apprehension for travelling without having paid the fare, and with 
intent to avoid payment thereof. Tho substance of the bye-laws 
must be printed, and kept affixed on the front, or other conspicuous 
part of every wharf or station belonging to the company, otherwise a 
penalty may not ho enforced (a). Bye-laws affecting a wharf must 
he published at tho wharf, and bye-laws affecting a station must be 
published at the station ; hut it is not necessary in order to obtain a 
conviction to prove publication at every station. It is enough if tho 
bye-laws were published at the two stations where the offender 
entered the train and alighted from it (/). The company aro justified 
in acting upon such bye-laws, and provision is made for proving their 
publication (<j). 

The Railways Clauses Act contains no provision analogous to sect. 
127 of tho Companies Clauses Act, as to proof of the bye-laws them- 
selves, in case of prosecutions for offences against them. It has, 
however, been decided by the Court of Common Pleas (h), that bye- 
laws made pursuant to the Railways Clauses Act are documents of a 
public nature and proveable as such, i,e., by an examined and certified 
copy. 

The company may also, under the Companies Clauses Act, make 
hyc-laws for regulating tho conduct of their servants, and for pro- 


(/<) 8 & 9 Viet. i*. 20, s. 10P. 

(< } 11ml. s. 1 13. 

(</) Hurt. h. 109. 

(r) Iliiil. 110. 

(j) Jfottcnvn i. Eushni Count hi 11. 


Co , 2!) L M C. f>7 • Uis«. Williams, J. 

(</) S ic 9 Yu.t. o. 20, s. Ill, And &ce 
8 S. 9 Yitt. c. 113, s. 1. 

(A) JMnmn v. Eastern Counties Jl. 
Co,, uln supu. 
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viding for the due management of the affairs of the company, and 
alter and repeal the same ; such bye-laws must be authenticated by 
the seal of tho company, and a copy given to every officer and servant 
affected thereby (i). A penalty, not exceeding 5 J. for each offence, 
may, by such byo-laws, be imposed upon servants of tho company (/>•)• 
But a justice may order a part only of the penalty to he paid (1). 

As a general principle, all byo-laws in restraint of trade must he 
reasonable and beneficial to the public, or they cannot bo sup- 
ported (tu). The sanction of the Board docs not of course preclude 
an inquiry into the validity of bye-laws (n). 

It was argued in an early case that a bye-law (similar to bye-law 
No. I of the model code) by which a passenger failing to produce his 
ticket was required to pay the faro from the place where the train 
originally started, was not a reasonable bye-law, but the Court 
appeared to bo of opinion that it was (o), though holding it not to be 
enforceable by arrest (o). And in a later case in Ireland, where the 
bye-law imposed a penalty of forty shillings in default of payment of 
the fare, only Pigot, C. B., appeared to have any doubt as to the 
validity of the bye-law (j)). But in Deanha v. Townsend, the Court 
of Queen’s Bench was cloar that a bye-law requiring payment of the 
fare from the place whence the train started, or a forfeiture of not 
more than forty shillings, could only operate in the case of a passenger 
intending to defraud the company, and that upon any other con- 
struction the bye-law would be invalid ( q ). Since Deawkn v. 
Townsend, the bye-law, omitting as in tho model code the words 
imposing a forfeiture, has been undor the consideration of the Courts 
very frequently ; and it may now be taken as established 'beyond 
doubt by authority that bye-law No. 1 in tho model code is un- 
reasonable and void (r), and oven although the passenger may have 
an intent to defraud («), the result of the decisions scorning to he, 
though there has been no express decision to that effect upon bye-law 
No. 1, that the passenger cannot be convicted under the bye-law. 


(i) 8 & 0 Viet. o. 16, a. 124. 

(fr) Ibid. 8. 125. 

(/) Ibid. ft. 126. 

(m) Gvnmherd Co. v. Fill, "Willcs, 
389 ; BoswoHh v. JIuac, Can. temp. 
Haidw. 405. 

(«) See ZZ. v. Wood, 1 E. & T>. 49. As 
to how tar bye-laws me divisible, see i!. v. 
lu/ulie , 31 L J., Al. U. 157. Bye-laws 
oxompting railway companies from re- 
sponsibility for passengers’ luggage were 
void in G. It'. It. Co. v. (foodnwn, 12 
0. 13. 313, and Williams v. Q. IF. Jl. Co., 
10 Exch. 15. 

(o) Chilton v. London (ml C minion 11, 
Co., 16 M. & W. 212 ; 5 Rnilw. Cas. 4. 

H — YOL. I. 


(n) Bar i'll v. Midland Great Western 
A. Co., 17 Iv. C*. L. 103. 

in) Deo aim v. Townsend, L. R., 1 
Q. B. 10 ; 38 L. .T„ M. O 5ft ; 12 ,Jur„ 
N. 8. 120. 

(r) Earn) tiers v. ftoiith Eastern Jl. Co., 
L. R., 5 Q. 15. D. 150 ; 13 L T. 281 ; 29 
W. 1«. 50. For previous dicta to tho con- 
Iran', see pci Lush, J., in Emit a v. Great 
Eastern B. Co., L If.. 2 (j. 13. 1). 406, de- 
cided against the company because they 
lmd not uiiide a dem.mil. 

(s) See Dyson v. L. <L- N. JF. Jl. Co., 
L. 11., 7 Q. 15. T>. 32; 5ft L, J., M. C. 78 ; 
44 L. T. 609 ; 29 W. K. 565, decided on 
byo-Lnv No. 8. 

L L 


Copy mast bo 
given to servant 


Dye-laws must 
lie lunsunahli . 


Requirement ui 
fan* on failnie to 
yi miner tickrl. 


Deoalen v. 
J own send. 



514 


CHAP. XII. — WORKING OF RAILWAY. 


18. Req ufottunt 
m to Bye-Lam. 

Non-payineut of 
fate— comffniwl. 


Procedure mi 
bye-law. 


Higher fan* 
tm slioUi i 
distance. 

II v. Hi if. 


Nor can the fare from, the station whence the train started be 
recovered by civil action (t), although the fare from tlio station of the 
passenger’s departure can (?i), and if the passenger should have agreed 
to it beforehand when credit was given, any amount of fare, however 
high, can be recovered (x). 

Bye-law No. 8 is unreasonable and void (?/), although the passenger 
may have an intent to defraud (z). 

The true view of the law is, it is submitted, that thrown out but 
not positively enunciated by Cockbum, C. J., in Saunders v. South 
Eastern R. Go. (a), tliat any bye-law in pari materid with sect. 103 
of the Act of 1845 (p. 510, post) must be subsidiary to that section 
and not a variation of it, and it seems to follow that upon bye-laws 
No. 1 or No. 8 as at present framed, no conviction can be maintained. 

With regard to procedure, if a company proceed upon the bye-law, 
they caunot rely upon the statute (5), but if the complaint upon the 
bye-law should be dismissed, they may prefer a fresh complaint upon 
the statute (c). 

Looking to the strong and frequent disapproval of the bye- 
laws expressed by the High Court (d), it is perhaps to be regretted 
that the question of their validity cannot be authoritatively decided 
by the Court of Appeal (on the ground that this question can only be 
raised in a criminal cause, and in a criminal cause no such appeal 
lies), the more especially as Bramwcll and Cotton, L.JJ. (e), in 
deciding that no civil action lay ou the byo-laws, "desired it to be 
understood that they expressed no opinion either one way or other” 
on tho question of repugnancy to the statute. 

In j R. v. Frere, a byc-law subjected to a penalty any passenger who 
should enter a carnage without having paid his fare ; and the fare from 
Colchester to Norwich was 5s., and 7s. from Colchester to Diss (an 
intermediate station between Colchester and Norwich), and a person 
took a ticket from Colchester to Norwich, but got out at Diss, and 
refused to pay the 2s. difference ; it was hold that he could not be 
convicted under the bye-law (/). This decision proceeded on the 
ground thut the defendant had paid his fare within the meaning of 
the particular bye-law, Lord Campbell, C. J., “ cautiously abstaining 


( t ) London and Brnjhtun 11. Co. y. Wat- 
son, L. H., 1C. P. 1)'. 118 ; 48 L. 1*. 
81ti ; 40 L. T. 183 ; 27 W. K. 814 ; aft* 
L. II., 3 C. r. D. 2 19. 
fw) lb. 

(.' ) lb., per Biamwell, L.J. 
hj) Beni ham v. Houle, L. R., 3 Q. B D. 
281) j 17 L. J., M. P. 51; 31 L. T. 733 ; 
20 W. E. 311. 


(r) Dyson v. L. cL- X. IF. 11. Co., L. It., 
7 Q. B. D. 32, anil iupt a. 

' “ U I) nf Jill n.,.1 


supna. 

(b) See 11 & 12 Yii t. c. 43, b. 10. 

(c) See pei Lindley, J., m Dyson v. L. 

it 'N. Jr. R. Co , L. It., 7 Q. B. D., at 

l>. 37. 

(<?) See espei iaUy pier Loid Coleridge, 
C.J., in London and Biiijhton It. Go. v. 
Watson, L li., 3 C. 1*. D. 249. 

(0 In London and Brighton R. Co. v. 
Willson, L, R., 4 C. P. D., at pi. 119. 

(/} It. v. Fein, 4 E. & B. 598. 
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from pronouncing an opinion on the power of the company to make 
rules requiring a larger fare for a less distance/’ There is no doubt 
that the companies have power to require such a fare (g). A convic- 
tion upon a bye-law properly framed, in aid of such a requirement, 
of a person fraudulently infringing it would, it is submitted, be good. 
The passenger at any rate could be sued for the higher fare. 

In Rocock's case, a passenger took at Westhourne Park a 
return ticket to West Drayton for half-a-crown, and travelled by it, 
and also further on to Paddington on the return joumoy without a 
new ticket or further payment. At Paddington he claimed to ho 
exempted from the further payment of threepence, the single fare 
from Westhourne Park to Paddington, on the ground that as the 
charge for a return ticket from Paddington to West Drayton was 
only half-a-crown, the half-crown which he had already paid covered 
the journey from Westhourne Park to Paddington. But Huddle- 
ston, B., and Hawkins, J., hold the claim for exemption to be 
unsustainable (A), and the passenger to be liable to an action for 
the threepence. Here it will be seen that the company having 
carried the passenger the journey contracted for, the passenger 
claimed to be carried further, so that the case is distinguishable from 
J2. v. Frere, which is the more common one of the journey contracted 
for being longer and cheaper than that which the passenger claims to 
make. But it is submitted that in such a case the passenger’s claim 
could not he sustained ; also that the fare recoverable would not be 
the reasonable fare for the shorter distance less the amount already 
paid, but the whole fare for the shorter distance without any such 
deduction; and this reasoning would apply to a claim to alight 
without further payment short of any journey contracted for, whether 
there should be a higher fare for a less distance or not. 

The failure to produce a ticket, though coupled with a refusal to 
pay the fare from the station of departure, does not authorize a 
company to remove the traveller from a carriage by force. This was 
held by the Court of Appeal in Butler v. Manchester , Sheffield and 
Lincolnshire R. Co. (i), in which the court pronounced no opinion 
on the validity of the “ bad ” bye-law No. 1 under which the removal 
was made, but pointed out that it did not expressly authorize the 
removal. 

It has been held in Scotland that bye-law No. 2 which makes it 

(g) Seojiltomry-ffoicral v. Birmingham. C.A., reversing Manibly,.T., and apparently 

and Derby Junction Jt. Co., 2 Rail. Ca. in conflict with McCarthy y. Lublin, 

124. Wicklow and Wexjonl Ji, Co., 5 Ir. C. L. 

(A) Great W< stern It. Co. v. rococl:, 244 Ex, Ch., not cited, in winch the eouit 

41 L. T. 415 ; 28 W. R. 49, went bo far as to hold that u passenger 

(t) Butler v. Manchester, Sheffield and offering to pay the f,uo might ho removed, 

Lincolnshire M. Co., L. R. 21 Q. B. D. but in harmony with Chilton v. London 

207 ; 57 L. J., Q. B. 564 ; 86 W. R. 726, and Croydon B. Co., 16 M. A "W. 212 ; 
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penal to use a ticket on the day other than that for which it is avail- 
able, applies to a case of fraud only (j). 

The companies frequently publish particulars of convictions for 
offences against bye-laws, and it seems that the publication of such 
particulars is not actionable as libel, if the particulars be true ( h ). 

By the Railways Clauses Act, 1863 (l), the companies may make 
bye-laws for regulating their steam vessels, and by the Explosives 
Act, 1875 (38 Viet c. 17 (sect. 33), post, vol. II.), railway companies 
over whose railway explosive substances are carried are bound to 
make regulations for the conveyance of it. 


17. Trespasses, 
Crimes, and 
Penalties. 


Obstructing 
person 8 setting 
out railway. 


Drunken 
servants, &c. 

5 & n Viet. c. CB. 


Obatiuction 
of train. 


Doing hi onnt- 
I tug anything to 
olih tract engine 
or ivuriages. 

21 & -25 Viet. 

«*, 0", H. 30. 


17. 'Pi^espasses, Crimes, cmd Penalties. 

Any person wilfully obstructing any person setting out the line of 
railway, or pulling up stakes or marks showing the line, is liable to a 
penalty of 51 . : (Railways Clauses Act, 1845, s. 24.) 

Any officer or agent of a railway company, or any special constable 
duly appointed, and all such persons as they may call to their 
assistance, may seize and detain any engine-driver, servant, or other 
person employed in conducting traffic, or in repairing works, who 
is found drunk while so employed, or who commits any offence 
against bye-laws, or wilfully, or negligently docs or omits to do 
any act whereby danger is caused or trains obstructed : the offender 
may be conveyed forthwith before some justice of the peace for the 
place within which the offence was committed (m), without warrant ; 
and, when convicted, is liable to two months’ imprisonment or to 
pay a fine of 10Z., or may be committed to quarter sessions, and, 
on conviction, be imprisoned for any term not exceeding two 
years : (5 & 6 Yict. c. 55, s. 17 (»).) 

The provisions seem to apply to servants of the company only. 

The Criminal Law Consolidation Acts of 1861 contain various 
provisions (o) relating to the obstructions of engines, &c., and having 
general application, whether the railway be open for traffic or not (p). 

Thus, by 24 & 25 Viet. c. 97, s. 36, whoever, by any unlawful act, 
&c., obstructs any engine or carriage, is guilty of a misdemeanor. 

Under this section, there need not be a physical obstruction. A 
person may be convicted as? “obstructing” for unlawfully altering 


also not cited. See the ease criticised in 
the Solicitor’s Journal for Nov. 17th, 1888. 
As to apprehension in euse of fraud , see 
s. 104 ot the Act of 1845, p. 539, post. 

(j) Thom v. Caledonian 11. Co., 14 
St^s. Ca., 4tli series, 5. 

(k) Alrjeamhr v. Korth Muter n 11. Co., 
34 L. J., Q. J3. 152; Biyijs v. Croat 
Eastern II. Co., 16 W. It. 908 ; Q Wynne 
v. Ho uth Eastern 17. Co., Q. 14. Guildhall, 
July, 1808 (250Z. damages recovered). 


(7) 26 & 27 Yict. c. 92, s. 82. 

(»*) If the offence is committed in Scot- 
land, see 5 & 6 Yict. c. 55, s. 18, vol. II. 

(n) Parties charged with offencos under 
5 & 6 Viet. c. 55, s. 17, may also be tried 
at the sessions. See 5 & 6 Viet. o. 56, s. 2, 
post, vol. II. 

(o) See these provisions at length in 
vol. II. 

( p ) See 12. v. Bradfm'd, 29 L. J., M. C. 
171. 
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signals, and thereby nearly stopping a train (q), or for imitating the 
action of inspectors of the line, and thereby diminishing its speed (r). 
By 24 & 25 Viet. c. 100, s. 34, whoever, by any unlawful act, or by 
a wilful omission or neglect, endangers tho safety of any person 
conveyed or being in or upon a railway, or shall aid or assist therein, 
is guilty of a misdemeanor, and, being convicted, is liable to similar 
punishment («). Any unlawful act which a person docs, the natural 
consequence of which is to endanger the safety of persons conveyed 
on the railway, is an offence within this section. Therefore, where 
two boys were playing with a cart belonging to a railway company 
and standing near the lino, upon which the cart eventually ran down 
by its own impetus, and, after clearing a hedge and ditch, rested so 
close to tho rails as to obstruct carriages passing thereon, it was ruled 
by Pigott, B., that if the jury thought the obstruction was tho natural 
consequence of starting tho cart, the prisoners ought to be found 
guilty, inasmuch as starting tlic cart was a trespass (t). 

By 24 & 25 Viet. c. 97, s. 35, whosoever “ unlawfully and mali- 
ciously ” (l) puts or throws on any railway any wood, stone, or other 
thing, or (2) displaces any rail, sleeper, &c., or (3) moves any points 
or other machinery, or (4) shows or removes any signal or light, or 
(5) does any other thing, with intent to obstruct or destroy any 
engine or carriage using tho railway, is guilty of felouy, and, being 
convicted, is liable to be. kept in penal servitude for life, or for not 
less than [five (/i)] years, or to bo imprisoned for not more than two 
yearn, with or without hard labour, and, if a male under sixteen, with 
or without whipping. 

Moreover, by 24 & 25 Viet c. 100, s. 32, whosoever docs any of 
the acts lastly mentioned, “ with intent to endanger the safety of any 
person travelling or being upon such railway,” is guilty of felony, and 
liable to similar punishment (te). 

And, by sect. 33 of the same Act, whosoever unlawfully and mali- 
ciously throws, or causes to fall or strike, against any engine or 
carriage, any wood, stone, or other thing, with intent to injure or 


(y) 11. v. llndfiehl, L. I!., 1 1*. C. I!. 253 ; 
10 Cox, 571. The prisoner, wlio was 
drunk, changed the signals from “all 
clear” to “danger” and “caution.” 

(r) It. v. llanly , L. R., 1 (J. <J. 1!. 273 ; 
10 Cox, G56. 

(a) Where a man ploadcd guilty to an 
indictmont under the above section (31), 
and tho Court of Quarter Sessions stall'd a 
caso for tho Court of Criminal Appeal 
as to whether ho ought not to have been 
indicted for felony under sect. 33, tho caso 
was rejected. 11. v. Clark, 30 L. J., M. C. 
16. 

(i) It. v. Momyhm, 11 Cox, 60S. As 


to the meaning of “wilful” under the 
repealed enactment, 3 Ac 1 Viet, c. 07, 
s, 15, than which the present enactment is 
more o\ tensive, sec 11. v. llolraytl, 2 M. & 
it. 3.19. 

(is) 27 & 2S Viet. e. 47, s. 2. 

(,»■) 21 k 25 Viet c. 100, s. 32. This 
clause and 21 & 25 Viet. r. 97, h. 35, arc 
taken from 1 1 & 15 Viet. o. 19, s. 0 (which 
was repealed by 24 & 25 Viet, c 95), and 
*• unlawfully " substituted for “wilfully.” 
As to “hum labour" and “whipping,” see 
suets. 74 and 75. This uut does not extend 
to Scotland ; see sect. 78. 
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en dan ger the safety of any person being in or upon such engine, &c., 
is guilty of felony, and, being convicted, liable, at tbe discretion of 
the Court, to bo kept in penal servitude for life, or for any term not 
less than [five (y)] years, or to bo imprisoned for any term not ex- 
ceeding two years, with or without hard labour (z). 

By sub-sects. 11 and 49, and sched. I of the Summary J urisdiction 
Act, 1879, 42 & 43 Yict. c. 49, a “ young person,” i.e., “ a person 
who in the opinion of the Court before whom he is brought is of the 
age of twolve years and under the age of sixteen years,” is, where 
charged before a C'ourfc of Summary Jurisdiction with any of the 
offences mentioned in 24 & 25 Viet. c. 97, s. 35, 24 & 25 Viet. c. 100, 
s. 32, or 24 & 25 Viet. c. 100, s. 33, above set forth, triable by that 
Court if the young person consent to be dealt with summarily, and if 
the Court think it expedient so to deal with him. On conviction, 
the punishment may ho fine or imprisonment, with or without hard 
labour, for not moro than three months. 

“ And if tlio young person is a male, and in the opinion of the 
Court under the age of fourteen years, the Court, if they think it 
expedient so to do, may, either in substitution for or in addition to 
any other punishment under this Act, adjudge such young person to 
be, as soon as practicable, privately whipped with not more than 
twelve strokes of a bircli rod by a constable, in the presence of an 
inspector or other officer of police of higher rank than a constable ; 
and also in the presence, if he desires to be present, of the parent or 
guardian of such young person.” 

Whosoever unlawfully and maliciously sets fire to any station, 
warehouse, or other building belonging or appertaining to any railway 
is guilty of felony, and, being convicted, liable to he kept in penal 
servitude for life, or for any terra not less than [five (y)] years, or to 
bo imprisoned for any term not exceeding two years, with or without 
hard labour, and, if a male under sixteen, with whipping (d). 

And whosoever unlawfully ami maliciously in anywise destroys any 
bridge, viaduct or aqueduct, over or under which any railway passes, 
or does any injury with intent, and so as thereby to render such 
bridge, &c., or the railway passing over or under it dangerous or im- 
passable, is guilty of felony, and, being convicted, liable to similar 
punishment (b). 


( i/} 27 & 2b Yu t. v, 17, u. 2. 

(.) 24 & 25 Yu 1. e. 10<», s. 33. 11 the 

oflendcr he tiied at assizes, tlio judge lias 
no jiui&iliction to order a shipping. It is 
run.ukuble that this auction, which pio- 
vides foi the punishment ni an offcucewhich 
hoj >, arc pioluibly moie likely to commit 
than anjhody else, and lor whom whipping 
w ould pcihaps he tlio most suitable punish- 


ment, does not authorize whipping, like the 
preceding section. And it is still more 
lemaikablo that the minor offences under 
24 At 25 Yict. c.100, s. 34, and 24 k 25 Yict. 
c. D7, s. 36, should have been omitted from 
sect. 13,oi the Act of 1871. 

(«) 24 At 25 Viet. c. 97, s. 4 ; sects. 11 
and 12 apply to injuries by rioters. 

(5) Id. s. 33. 
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It is also enacted, that if any person obstruct any officer of any 
railway company in the execution of his duty upon any railway 
promises ; or if any person wilfully trespass (c) upon any railway 
premises and refuse to quit the same upon request to him made by 
any officer of the company, ho may be seized and detained by any 
such officer or any person whom ho may call to his assistance, until 
he can be conveniently taken before some justice of the peace for the 
county or place wherein such offenco was committed, who may inflict 
a fine of of. on the offender, and, in default of payment, imprisou him 
for two months, if tho fine bo not in the meantime paid. Proceedings 
cannot he quashed for want of form, or be removed by certiorari (d). 
In Fouhjrr v. Steadman (a), a railway company admitted about forty 
cab-drivers to premises adjoining their station, upon a weekly pay- 
ment, there being room for fifteen cabs at ono time. It was held that 
a cabman who claimed the light to keep his cab on the premises 
without payment and refused to move it therefrom, was a “ wilful 
trespasser” within the meaning of -‘1 <k; 4 Viet. c. 97, s. 17. The 
above applies to wilful trespass. With respect to trespassers of a 
more innocent character, it is enacted that if any person pass upon a 
railway (except at an authorized crossing), after having once received 
warning by tho company not to pass thereon, forfeits 40s. for every 
such offence (/). • 

And the Companies Clauses Consolidation Act enacts, that any 
officer or agent of the company, and all persons called by bim to his 
assistance, may seize and detain any person who shall have committed 
any offenco against tho provisions of that or tho special Act, or any 
Act incuvpoiated therewith, and whoso home and residence shall be 
unknown to such officer or agent, and convey him, with all conveniont 
despatch, before some justice; and such justice must proceed, with 
all convenient despatch, to the hearing and determining of the com- 
plaint against such offender (g). 

By sect. 103 of tho Railways Clauses Consolidation Act, 1845, any 
porsou travelling, or attempting to travel, without having paid his 
faro (h), and with intent to avoid payment, or knowingly and 
wilfully proceeding an additional distance, with intent to avoid pay- 
ment of the additional fare, or knowingly and wilfully failing to quit 
the carriage on arriving at tho point to which he has paid his fare, 
is liable to a penalty of not more than forty shillings, and by 
sect. 104 of the same Act, such a person may be apprehended and 


(t,) See J [tmuiiitj v. Jimlun (Juan/ i< & 
11. Uo., 12 M. k W. 237. 

(d) 8 & 4 Viet. e. 07, ss. 16, 17. 

(e) L. K., 8 Q. B. 63; 12 L. .1., i\I. 0. 3. 
(/) Regulation of Railways Acts of 1S68 

and 1871, 31 & 32 Viet. e. HD, s. 23, 


3 1 X 33 Vid- c. 78, s. 3 1, jHist, voL II. 

[tj) 8 is y Viet. t\ 10, s. 150 ; and see 
alto 3 & 9 Viet. c. 20, s, 1.14. 

(ft) Seo 11. v. Frere, 4 E. A IS. 508, and 
p. 514, ante. 


Obstructing 

officers. 


Trespassing oft 

railway. 


Trespass by 
culiinan. 


Ticspnss niter 
warning. 


Transient 

iiffendcis. 


Persons not 
paying tlieir 
lure, Ac. 

U 0. Act, a. 10”. 
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w. r,» jitwM, detained. The transferee of a noil-transferable return ticket, which * 

Cnmib invl . 

fgggft. ^ag teen partly used by the transferor, is amenable to sect. 103 (i), 
and so is a passenger travelling by a higher class carriage than that 
to which his ticket entitles him (k). 

rf°ftTC iym ° nl The maximum penalty of forty shillings for an offence of which 
fraud is the essence, and which at any rate in case of repetition 
might perhaps more aptly be punished by imprisonment, is rather a 
small one. It is perhaps for this reason that tho companies have 
endeavoured to supplement the statute by a bye-law, but as wc have 
seen, without success. 

penalties imiier The recovery of penalties under the Railways Clauses Act, 1845, 

Aot!iM6. tn * UWS y Viet. c. 20, is dealt with by sub-sects. 140 — 160 of that Act, which 
sections have been incorporated in subsequent railway Acts (l), but 
have been to some extent repealed by the Summary Jurisdiction 
Act, 1884, for the purpose of bringing them into harmony with the 
Summary Jurisdiction Acts of 1848, 1879, and 1884. For the exact 
extent of this repeal reference must be made to Volume II. It 
may be hero stated that tho effect of the unrepoaled sections and 
tlioso parts .of the Summary Jurisdiction Acts which replace the 
repealed sections, is that— 

The particulars of the offence must be published for a penalty to 
be recoverable (R. C. Act, 1845, s. 143). « 

Tho penalties arc recoverable before two justicos of the peace 
(R. C. Act, 1845, ss. 3, 140). 

They must be sued for within six months (S. J. Act, 1848, s. 11). 

A conviction cannot bo removed by certiorari (R. C. Act, s. 166). 

A conviction may bo appealed against to quarter sessions (m) (R. C. 
Act, s. 157) at the next practicable court after notice of appeal 
and recognizanco by the appellant (S. J. Act, 187 9, b. 31 : S. J. 
Act, 1884, s. 6). 

DKtrojfl war It was held in Mecj. v. Paget, that the penalty imposed by sect. 103 
n. v. ruyt. of tho Railways Clauses Act, ] 845, for evasion of faro was not subject 
to tho procedure for tho recovery of civil debts under sect. 35 of the 
Summary J urisdiction Act, 1 879 (whereby a penalty can be enforced 
by imprisonment only in case of ability to pay it), but to the pro- 


(i) Lwujthn v. JLneilh, L. R., 4 Q. B. 
1). 337; 48 L. J., M. C. 113 ; 40 L. T. 880 ; 
27 W. li. 85 7. 

(k) tidlniffhani v. Walker, 44 L. T. 715 ; 
29 W. R. 890. 

(l) Hoc c. ", Ai t of 1808, s. 40 ; Act 
oi 1871, h. 15. Tho pcml danse* of 
Uio Railways Clauses Act have also been 
adapted iutu nets of u fjroner.il character, 
o. g., the Watciwuh* Clauses Act, 1817, 
10 Viet. c. 17, by s. 85. By s. 4 of 
tlio Summary Jiulsdictiou Act, 1884, 


“a reference in any act of Parliament 
or document repealed” by that act, 
“whether interpolating or applying such 
enactment or otherwise, Bhall be construed 
to rotor to the corresponding enactment in 
tho Summary Jurisdiction Acts, and so far 
as them is no such corresponding enact- 
ment shall lie repealed.” 

(m) Or there may bo an appoal by case 
to tho High Court under 20 & 21 Viet, 
c. 48, as amended by s, 33 of the Summary 
Jurisdiction Act, 1879. 
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coduro under sect. 145 and other sections of the Railways Clauses 
Act, whereby a penalty could bo enforced by imprisonment in any 
case, and a rule issuod to a magistrate who was willing to make an 
order upon the defendant, in default of appearance, for payment of 
money only, to hear and convict (vt). This case was decided in 1881, 
since which date the Summary J urisdiciion Act, 1884, has repealed 
part of the enactments upon which the judgment proceeded. The 
reasoniug of the judgment appears, however, to be equally applicable 
to the present law, though it must be considered doubtful how far its 
principle would bo followed. At any rate the issue of a warrant to 
apprehend a defendant in default of appearance is a matter of dis- 
cretion for the justices under sect. 18 of the Summary Jurisdiction 
Act, 1848. 

The forgery of a railway pass is an offence at common law, but the 
mere uttering it is no offence, unless somo fraud was actually perpe- 
trated (u). And if a person by false pretence obtain a railway ticket 
from the company, which enables him to travel on the railway, this 
is an offence within 24 & 25 Viet. c. 90, s. 88, for which an indictment 
for obtaining a chattel by false pretences will lie Qj). 

If a railway ticket bo fraudulently taken it is felony, although the 
ticket would have been delivered up at the end of the journey (q). 

A railway platform is* a place of public resort within the Vagrant 
Act (r), and so is a railway carriage upon its journey (e), so that 
persons playing or betting by way of wagering or gaming “ therein 
with any table, coin, card,” &c., may be punished as rogues and 
vagabonds under that Act and the Vagrant Act Amendment Act, 
1873, 30 & 37 Viet, c. 38 (t). 


(«) Bey. y. Ptujd, It. 1’., 8 Q. E. D. 131; 
51 L. J., M. C. 9 ; 45 L. T. 791 ; 80 V. H. 
336. 

(o) B. v. Boult , 2 C. & K. 601. 

( 2 >) 11. v. Boulton, 2 C. & K. 937; 19 
L. J., M. O. 67; 3 Cnx. Or. Cas. 576 ; 8 
Jm\ 1031. Tins rftbe arose oil 7 & 8 Geo. 4, 
0 . 29, s. 53. 


(q) B. y. Becehnm, 6 Cox, Cr. Can. 158. 

(r) Davis, cx parte, 20 L. J., M. C. 178. 
(><) This soui us essential ; see Freutene, 

rx parte, 25 L. J., M. C. 121. 

(0 Lanyrith v. Archer, L. It., 10 Q. B. 
D. 44 ; 52 L. J., M. 0. 47; 47 L. T. 548 ; 
31 W. R. 183 ; 47 J. P. 295 ; 15 Cox. C. C. 
194. 


Tot-glng paw 
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CHAPTER XIII. 

ARBITRATION BETWEEN RAILWAY COMPANIES. 


Bailway Com- 
panies ArWtra- 
ticuAct, 18jl). 
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mnnyaiMtratorb 
as companies 


Umpuc. 


An important Act of Parliament was passed in 1859, for tho bettor 
providing for tho settlement by arbitration of matters in which 
railway companies in the United Kingdom arc mutually interested. 
It is called “Tho Railway Companies Arbitration Act, 1859.” 
By that Act (22 & 23 Viet. c. 59), any two or more railway com- 
panies may from time to time by wilting under seal agree to refer, 
and may refer to arbitration, any existing or future differences, 
questions, or other matters whatsoever in which they are mutually 
interested, and which they might lawfully settle or dispose of by 
agreement between themselves, and may delegate to the persons 
to whom tho reference is made any power to determine the terms of 
any contract to be made between tbe companies, which the directors 
might lawfully delegate to any committee of themselves respectively : 
(Sect. 2). The companies jointly, but not otherwise, from time to 
time by writing under their common seals may add to, alter or revoke 
any agreement of rcfercnco, or any of the terms, &c., thereof : (Sect. 3). 
Such references are declared to bo binding : (Sect. 4). Where the 
companies agree, tho reference is made to a single arbitrator 
(sect. 5); otherwise, where there are two companies, the reference 
must he to two arbitrators, and where there are three or more com- 
panies, to as many arbitrators as there are companies : (Sect. 6). 
When there arc two or more arbitrators, each company must by 
writing under their common seal appoint one, and give notico to the 
other companies (sect. 7) ; and if they fail to apjjoint an arbitrator 
within fourteen days, the Board uf Trade may appoint one : (Sect. 8). 
Tho Act then provides for the appointment of arbitrators by companies, 
and for the supply of vacancies by tbe Board of Trade, and declares 
tbe appointment of an arbitrator not to be revocable : (Sects. 9 — 11). 
Provision is then made for tho appointment of an umpire, and for tho 
supply of any vacancy caused by his death, &c. (sects. 12 — 10) ; and 
it is enacted that where theie are two or more arbitrators, if they do 
not, within such a time as tho companies agree on, or failing such 
agreement within thirty days after the roforonce, agree on their award, 
tho matters shall stand referred to the umpire : (Sect. 17). Power is 
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Oustei of Jin K- 
■hction of Cuuit. 


given to the arbitrators and umpire to call for books and documents, 
and to administer an oath to witnesses : (Sect. 18). Unless otherwise 
agreed by the companies, the arbitrators may proceed as they think 
fit, and even in the absenco of the other companies, after notice : 
(Sects. 19, 20). Several awards may be made, and if made in due 
time will bind all parties : (Sects. 21, 22). Power is given to the 
umpire to extend the period for making his award (sect. 23) ; and it 
is provided that no award shall bo set aside for irregularity or infor- 
mality, but the award is to bo binding on the parties, and full effect 
given to it by the Superior Courts : (Sects. 2 4s — 26). 

The jurisdiction of tho Court is not necessarily and entirely ousted 
by an agreement to refer under the Act. By an agreement, afterwards 
confirmed by special Act, the plaintiff company agreed to construct a 
line, and the defendant company agreed to work the lino and develop 
both local and through traffic thoroon, and to cany over it certain 
specified traffic. All differences under the agreement were to be 
determined by a standing arbitrator, to bo named by the companies 
in the January in each year, or, they failing, by the Board of Trade* 
in the February of each year. All Acts for the time being in force 
as to railway arbitrations were incorporated in the agreement. 
Differences arose by reason of tho defendant company carrying over 
the line (as was alleged) a largo portion of traffic which ought to 
have passed over the plaintiff’s line, by other lines bolonging to the 
defendant company, But the stauding arbitrator not having been 
appointed, it was held that the Court had jurisdiction to interfere by 
injunction (a). 

And Lord Selborne observed : — 


“ With respect to tho point about tho arbitration, tho burthen of excluding 
the jurisdiction of tho Courts rests upon the defendants. There are authorities 
undoubtedly which show that an arbitration olauso may exclude tho jurisdic- 
tion ; I am far from saying that it might not bo argued on this clause, confirmed 
as it is by an act of Parliament (6), that it would exclude the jurisdiction ; but 
I am not called upon to give a judicial opinion on that point, because tho facts 
do not raise it.” 


But either company may call upon the other to proceed to arbitra- 
tion under tho agreement, and the Court will leave tho matter to bo 
deckled by arbitration, and, it would seem, even compel a reference 


in a case appearing to be more 

(a) Wolverhampton mid Walsall 11. 
Co. v. L. <£’ N. W. R. Co., L 15., 16 % 
438, per Lord Selbomo for the M. 15. Sec 
aho Mid Wales 11. Co. v. Cumbrian R. 
Co, 21 L. T. 10, when* three railway com- 
panies wore entitled by a special act to tho 
joint uso of a station, and one of thorn was 
alleged to use tho station unfairly. A hill 
to compel user of the station in accordance 


suitable for reference (e). Whoro 

w itli tho act was ftcinni red to on tho ground 
that a joint committee of the three com- 
panies was tho propor tiibunal to apply to, 
but tho demurrer was overruled. 

{h) See Caledonian It. Vo. v. Greenock 
ami Wcmyss Bay B. Co., iufra. 

(e) Watfonl and RiekmansmHh 21. Co. 
v. L. ,£• N. W. R. Co., L. It., 8 Kq. 281; 
17 W, R. 814. 
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there was an agreement between two companies for mutual running 
powers, which agreement stipulated that differences under it should 
be " settled by arbitration, as provided by the Railway Companies 
Arbitration Aot, 1809,” and one of the companies disregarded a notice 
from the other determining the agreement, and continued running 
their trains, Malins, V.-C., dismissed a bill for an injunction, observing 
that the 26th section of the Act imposed a positive duty on the Court 
to give effect to the arbitration clauses (<I). 

And if the agreement to refer is so expressly confirmed by a special 
Act as to become a part of it, the agreement to refer is then a 
statutory obligation, and the jurisdiction of the Courts is clearly 
ousted. This was held by the Houso of Lords in Caledonian JR. Co. 
v. Gh'eenock and Wemyss Bay R. Go. ( e ). 

Except where it is otherwise agreed, costs are to be in the discretion 
of the arbitrator, and if the award does not otherwise determine, the 
costs of the arbitration and award arc to be borne by the companies 
in equal shaves, and in other respects the companies are to bear their 
own costs: (Sects. 27, 28). Lastly, provision is made for making 
the submission a rule of Court, and power is given to the Court to 
remit the matter to the arbitrator : (Sect. 29). 

Differences between railway companies, if roquired or authorized 
by statute, or by agreement confirmed by statute (/) to be referred 
to arbitration, must, at the instance of any company party to the 
difference, be referred to the Railway and Canal Traffic Commission 
for decision in lieu of being referred to arbitration, but the consent of 
the Commissioners must first be obtained (g). If it should happen 
that the Board of Trade have been designated arbitrators by statute, 
the Board may, if they think fit, appoint the Railway Commissioners 
to act in their stead (h). 


Itl) Llanelly Railway ami Dock Co. v. 
L. <ii iV. IV. 11. Co., 20 W. H. 898. 

(<) L. IJ., 2 He. App. 3 47, per Lords 
Cairns, Chelmsford, fUtheilcy and Bel- 
borne. 

(/) Railway awl Condi Traffic Act, 1888, 
51 & 52 Viet. c. 25, s. 15, getting rid of 
tlio oiled ol' Rctj. v. Midland 11. Co., L. R., 
19 Q. 11. D. 540. Tlio decision of tlio 
Court oi Appeal in 0. IV. 11. Co. v. Water- 
ford and Linierick ll. Co., L. R., 17 Ch. D. 
493, that an agreement providing for ar- 


bitration under the act of 1859, made 
under a special act which made no pro- 
vision for arbitration at all, did not come 
within tho section, seems to bo still law. 
Soe also ITalesoiom R. Co. v. O. TV. R. 
and Mid. R. Cos., 4 R. & C. T. C. 224, in 
which a reference was also hold not to bo 
within the section. 

(y) Regulation of Railways Act, 1873, 
3C & 37 Viet. c. 48, s. 9, vol. II. 

(A) Hoard of Trade Arbitration Act, 1874, 
37 & 38 Viet. c. 40, s. 6, vol. II. 
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1 . Runniny Powers. 

Running powors over the line of any other railway company may 
be contracted for by any railway company. It is enacted by r. 87 of 
the Railways Clauses Act, 1845, 8 Viet. c. 20, that H it shall be lawful 
for” a company to enter into a contract with any other company “being 
the owners or lessees or in possession of any other railway ” for the 
passage over the railway of any engines or carriages of any other 
company upon the payment of such tolls as may be mutually agreed 
upon, and for that purpose to contract for apportionment of tolls ; 
the 88th section providing that no such contract shall affect any 
person or company not party thereto. 

The extent of the authority conferred by the 87th section has been 
already considered (ante, p. 50). 

The section is permissive only, and is frequently supplemented by 
special acts giving compulsory running powers. Differences arising 
under these special acts have been referred to the Railway Commis- 
sioners in the cases mentioned in the notes below, the questions 
involved relating to the amount of remuneration to be paid (m), the 
apportionment of receipts (&), the conditions of exercise of tho 
powers (o), the powers of a tramway company to use horse power (d) } 
interference with local traffic (c), tho fitness of a locomotive (/), the 


(«) Odeemarthen ami Cardigan R. Co. v. 
Central Wahs and (‘air martin a .filiation 
11. Co., 2 Nev. te Mac. 23 ; Cambrian 11. 
Co. v. L. <£■ N. W. 11. Co., ib. 311 {rebate 
on special traffic! ; South Di von 11. Co. v. 
Devon awl iWnuull 11. Co., ib. 318 (al- 
teration of broad gauge line and user of 
extra rail) ; Midland R, Co. v. Ninth 11. 
Co., ib. 368. 

(b) Caledonian R. Co. v. North British 
M. Co 2 Not. & Mac. 271 (season and 


traders' tirkets). 

(r) Bala iml Jhlijellg R. Co. v. Cam- 
bi urn, 11. Co., 2 Nev. & Mae. 47. 

(d) Swansea Improvement Tramways 
Co. v. Swansea and Mitmbhs R. Co., 3 
Nev. k Mac. 839, atf. iu High Court, ib. 
35 4, and in Court of Appeal, ib. 363. 

(6) Vahdmian R. Co. v. Olasgoio and 
South Western R. Co., ib. 395. 

(/) Bast and West Junction R. Co. v. 
Northampton and Banbury Junction R, 


1 . Jinn ulng 

1 'iw’ii'.. 


Permissive 
runtime powers. 


Comimlsory 
minima jmweih. 
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CHAP. XIV.— AMALGAMATION AND WORKING AGREEMENTS. 
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R. C. Act, 18fi:», 
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construction of an agroomont (g) } and the construction of the special 
Act (k). 

The facilities necessary to the exercise of runniug powers are not 
under ordinary circumstances such facilities as an ordinary company 
are bound to provide, under s. 2 of the Railway and Canal Traffic Act, 
1854 (i), but in one case the Commissioners ordered as one of such 
facilities the working of signals in aid of the block system (fc). 


2. Working Agreements. 

The ordinary working agreement confers upon the working com- 
pany the exclusive possession and right of maintenance of the railway 
works (/). 

By the Railways Clauses Act, 1803, as amonded by the Regulation 
of Railways Act, 1873 (m), certain restrictions are placed on work- 
ing agreements between companies. Thus, where two or more 
companies are authorized by a special act, passed after 28th July, 
1863 (n), and incorporating Part III. of the Railways Clauses Act, 
1863, to agree (o) among themselves with respect to all or any of the 
following purposes, namely : — " 

“ Tho maintenance and management <>f the railways of tlie companies respec- 
tively, or any one or more of them, or any part thoreof, respectively, and 
of the works connected therewith respectively, or any of them ; 

“ The use and working of the railways or railway, or of any part thereof, and 
the conveyance of traffic thereon ; 

11 The fixing, collecting and apportionment of tho tolls, ratos, charges, receipts 
and revonues levied, taken or arising in respect of traffic.” 


fV)., 2 Nov. & Mac. 293 (F.iirlie engine not 
unlit). 

(g) North British 11. Co. v. Caledonian 
R. Co ., 3 Nov. & Mac. 273. 

(h) G. W. 11 Oo. and Liu nr tig 11, Co. v. 
Central Walts, die. R. Co. ami L. «D N. 
W. JR. Co., 4 R. & C. T. C. 368. 

(i) Sen #y* rindon, dir. Ji. Co. v. ft. W. 
It. Co., 4 R. & C. T. C. 173. 

(k) Q. W. 11. Co. and MJU. 11. Co. v. 
Bristol Port R. di Pier Vo., 5 R. k V. T. C. 
94 (dub. Mr. Comm. Miller). 

(l) Seo Semmt'8, die. R. Co. v. L. C, if- 
D. R. Co., L. R., 11 Clu D. (325 ; 48 L. ,1., 
CL 613, in which it was held by Jessel, 
M.R., that tho working company could 
under their powers to “maintain and 
work” make improvements, and that the 
other company under the original powprs 
of their special act to “make and main- 
tain " the works, had not oven power to 
erect stone steps in the station yard of 


Maidstone Station. 

(m) The Act of 1873, s. 10, substituted 
the Railway Commissioners for tho Board of 
Trade, and the Railway and Canal Traffic 
Act, 1888, substitutes the Railway and 
Canal Commission for the Railway Commis- 
sioners, as the body to approve a working 
agreement under a special act, which term 
inclndos an agreement by virtue of a special 
act. Huddersfield Corporation and CJuunber 
of Commerce v. G. N. 11. Co. and Manchester, 
Sheffield and Lincolnshire R. Co., 3 Nov. 
& Mac. 664 ; aff, in High Court, 50 L. J., 
Q.-B. 687. 

(n) As to special act, passed before the 
Railways Clauses Act, 1863, see 2nd Report 
of Railway Commissioners, p. 6, and 
CreenocJj and JVrmyis Bay R. Co. v. 
Caledonian A Co., 2 Nov. & Mac. 182. 

(o) By sect. 29, any alteration of on 
agreement “shall he deemed an agree- 
ment." 



SECT. 2.— WORKING AGREEMENTS. 


527 


Before the companies enter into the agreement, public notice by ^tenaontomiter 
advertisement of their intention to do so must be given by them, or one agreement^ 
of them, in a form to bo approved by the Railway and Canal Commission, 
and this notice must set fortli within what time and in what manner any 
company or person aggrieved by the proposed agreement, and desiring 
to object thereto, may bring the objection before the Commissioners. 

When made, the agreement will not, save so far as authorized by Approval rf 
the Railways Clauses Act of 1845 (p), or some other general statute ^vbowow, 
or law, have any operation until sanctioned at a general meeting, to 
he convened as prescribed by the act, by throe-fifths of the share- 
holders entitled to vote ; and it will have no operation until approved }S^, w S y ^* w ’ 
by the Commissioners ; nor will it affect the tolls, &c., hut all persons 
and companies will, notwithstanding the agreement, be entitled to 
the uso of the railways of the companies parties to the agreement, 
on the same terms and on payment of the same tolls, &c., as they 
would he if the agreement had nut been entered into : (Sect. 25.) 

For the purposes of the agreement, the companies parties to it may 
appoint a joint committee, composed of such number of the directors “K reeirKmU 
of each company as the companies think proper, and may delegate to 
such committeo such of the powers of the companies as they think 
necessary. 

At the expiration of the first and every subsequent period of ten 
years, the agreement may bo revised and modified by the Commis- 
sioners : (Sect. 27.) 

It appears that the Commissioners have regarded their duties in 
relation to tho approval of working agreements as being — (1) To 
ascertain that the companies have the power to enter into the agree- 
ments submitted for approval ; (2) To ascertain whether, if entered 
into, such working agreements will bo advantageous to tire interests 
of the public ; and (3) To ascertain that tlicir own powers under the 
Railways Clauses Act, 1803, and tho Regulation of Railways Act, 

1873, arc not affected by tho proposed agreement (q). 

Since their establishment in 1873, very many working agreements 
have come under the consideration of tho Railway Commissioners, 
sometimes upon an application for revision, hut more frequently upon 
differences between tho agreeing companies being referred to the 
Commissioners for arbitration. Tho cases as to revision are referred 
to in the note below (/•)• 


(p) See sect. 87, spot. 1, ante. 

(q) Browne’s Practice, p. 100. 

(r) Qnnvaek and If emysi Buy 11. Co. v. 
Caledon iun 11. Co. (No. 1), 2 Nov. & Mac. 
132, 13G ; Sirhowy 11. Co., In re, 2 Nov. & 
Mae. 264; Huddersfield Corjumfion mid 
Chamber of Commerce v. Great Northern It. 


Co, and Manchester, Sheffield mid Lincoln - 
shire It. Co., 3 Nev. & Mao, 504, and 4R. 
St (l T. C, 41 ; Tuff Vale and Trtferig 
Valley It. Uo.'s Working Agreement, In 
re, 4 11. k C. T. C. 54 ; Clonmel Traders 
itiid Soutfurn II. Co. v. Waterford and 
Limerick M. (Jo., 4 Nev. & Mac. 92. 
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CHAP. XTV.— AMALGAMATION AND WORKING AGREEMENTS. 


2. Working 
Agra mnts. 


Itevialon of 

woiking 

agreements. 


Construction 
of working 
agreement. 

“ Fairly to 
develop traftle.” 


"Through 

Tralllc." 


Application to 
Tari lament 


Division of 
lucolpts. 


It may be pai’ticularly mentioned that tlie Commissioners did not 
refuse to approve an agreement on the ground of its tendency to give 
to one company competitive traffic of which another company are 
also carriers (a). 

But in the important Huddersfield case (<) tho Commissioners 
ordered a clause that “ neither company shall make any bargain with 
any other company or do any other act directly or indirectly to affect 
injuriously the traffic of the other company or to prejudice this agree- 
ment without tho consent of the other company” to be either struck 
out or modified by the addition of a proviso that neither of the com- 
panies should be prevented from agreeing to any through rate, or 
agreeing with any other company as to conveyance of traffic by any 
future route. 

As to construction of working agreements the Commissioners held 
that on an agreement fairly to develop the traffic of a line, the work- 
ing company need not work the lino as a trunk line of their own (it), 
that the obligation to work efficiently remains tho same, wlicthor the 
working expenses of the working company are above or below the 
share of the receipts which they receive as remuneration (x), and that 
the worked line must be treated fairly and equally in respect of cor- 
respondence of trains, advertisement of routes over it which competes 
with the working coinpauy, and booking facilities (y). 

“Through traffic” in an agreement to develop and accommodate it 
means traffic for which the railway provides the shortest and most 
convenient route, and not that which may be more conveniently or 
economically carried by another route ( z ). 

Where the agreement was that each company should be at liberty 
to apply to Parliament for power to construct lines in its own district, 
but neither company should promote or support any line in the dis- 
trict of the other, it was held by tho Railway Commissioners upon 
a reference that the restriction did not apply to districts occupied by 
both railways (a). 

Where it was provided that the gross receipts of traffic on the 
owning company’s lino should be equally divided, deducting one 
moiety of station to station terminals, and also mileage proportion 
and terminals due to any other company in respect of such traffic, 


(a) Sirhmnj R. Go., In re, 3 Nev. & 
Mao. 2(34. (See judgment, fitli od. of this 
work, p. 663.) 

(t) Uuilderffklil Cocjmat iomivd Ohumhi r 
of Commerce v. Omit Korllu rn 11. Co. anil 
Manchester, Sheffield anil Lincolnshire 11. 
Co., 3 Nev. Sc Mae. 4i. 

(n) L. B. ii S. V. 11. Co. w East London 
R. Co., 3 Nev. & Mac. 103. 

(%) Dublin and Meath JL Co. v. Mhllaml 
Great Western of Ireland R. Co., 3 Nov, 


Sc Mac. 370 ; 4 II. Sc 0. T. C. 145 ; 5 R. Sc 
C. T. C. 142 (running of additional train). 

(it) Chmuul Traders' ami Southern 11. 
Co. v. Watu'Jord and Limerick It. Co., 
4 Ii. Sc 0. T. C. 92. 

(:) Eii8tirn and Midlands R. Co. v. Mid- 
land 11. Co., 5 II. Sc C. 1\ 0. 235. 

(ft) Caledonian 11. Co, v. North British 
R. Co., 2 Nev. Sc Mac. 285 ; and see too 
Midland 11. Co. v, G. TV. R. Co., ib. 298, 
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the Railway Commissioners held on a reference that the receipts, sub- 
ject to such division, must comprise one moiety of the two terminals 
included in gross receipts, and not merely one moiety of terminals at 
the owning company’s end of the journey j .also that “any other com- 
pany” meant any third company and not tho workiug company (b). 

In calculating tho cost of working a section of a railway an an 
integral part of the whole system, the proportion of locomotive 
tixpcnsos and cost of carriage and waggon repairs to bo borne by the 
section should he arrived at by taking the mean proportion between 
tho proportions of the train mileage ou the system and tho traffic 
receipts on the section to the traffic receipts on the system 
respectively (c). 

Where an agreement contained no reference to new expenses not 
chargeable to revenue, the Commissioners hold that they had no 
power under the agreement to decide which party ought to bear the 
outlay (rl). 

The Commissioners heard a reference, although litigation upon the 
matters referred had been commenced in the Court of Session in 
Scotland (e). 

Where the agreemont provided for regulation of working by 
direction of a joint committee, the Commissioners declined to hear a 
reference unless some direction of that committee had been given (/). 

Where a station is referred to in an agreement, an obligation with 
respect to it cannot be transferred to a new station built in the same 
town (g). 

Where traffic was to be distributed between two routes the Com- 
missioners divided it with regard to position of localities and their 
vicinity to each route, to the interest of the public, and to the 
interests of the companies concerned (h). 

By the Railway Companies Powers Act, 1804, certain facilities 
were given to companies desirous of entering into an agreement with 
respect to each of the matters above-mentioned [i), and also with 
respect to 

The joint ownership, maintenance, management and use of a 
station or other work, or tho separate ownership, Ac., of several 
parts of a station or other work. 


(4) Iftirborne It. Co. v. L. & N, W. It. 
Co., 2 Nov. & Mac. 820. 

(c) Seem oaks, tx. R, Co. v. L. C. A 1 D. 
It. Co., 8 Nov. & Mac. 63. 

(d) Midland Great Western of Ireland 
Co. v. Dublin an A Meath JL Co., 4 K. It 
U. T. C. 146 : an apparatus lor heating 
water for tlio comfort of passengers was 
held a revenue charge. 

(«) PorljMtrick 11. Go. v. Caledonian R. 

H.— VOL. I. 


Co., 3 Nov. & Mac. 189. 

(/) Limerick and Kerry R. Co. v. Water- 
font and Limerick ll, Co., 5 It. & C. T. C. 
87. 

iff) Crrenorl’ and Wmi/ss Day D, Co. v. 
Galeduniau 11. Co., 5 R. & (.'. T. l\ *206. 

(h) Citron and Poilpatriel: ll Co. v. 
Glaii/m anil (South Western JL Uo., a It. & 

a t. c. am. 

(?) Supra, “Working agreements.’' 

M M 
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a i irking 
excuses. 


Capital 

expeiiM** 
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jurisdiction. 
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By that act, in any such case, a company may, upon complying 
with the requisites of the act, obtain from the Board of Trade a certi- 
ficate, which has the same force and operation as a special act of 
Parliament. + 

The Board of Trade may also (under the Railways Construction 
Facilities Act, 1864) issue a certificate empowering two or more 
companies to jointly make a work connected with or for the purposes 
of a railway.! 


3. Agreements to charge equal Fares to competitive Stations. 

“ The simplest and least complex form of combination ” between 
railway companies is, it is said, “an arrangement for equal rates and 
fares, and, in some cases, for equal speed, wherever there is competi- 
tive traffic.” And it is also said that " this arrangement appears to 
be now universal, and can he carried into effect by the companies 
without reference to Parliament or other authority, and even without 
previous notice to the public” (ft)* Thero appears to be no doubt 
that an agreement is not illegal simply because its object is to ex- 
clude competition (l). Such an agreement Jias nothing in it of the 
character of a partnership, and is open to railway companies as well 
as to other traders. It is, however, not uncommon for an “agreement 
to charge equal fares” to find its way into the schedule of a special 
act. Instances of this aro to be found in the Great Western Railway 
(West Midland Amalgamation) Act, 1863, and the London, Brighton 
and South Coast Railway Act, 1870, 33 & 34 Viet. c. olv. 

The latter agreement (between the London, Brighton and 
South Coast and the South Eastern Companies), was as 
follows : — 

“ As regards competitive traffic, the companies shall from time to time agree 
on the service of the trains and tlio rates and fares, and neither of them shah run 
any train nr charge any rate or fare except in accordance with the agreement for 
the time being in force, nor shall either company divert any traffic, or do any 
other act to the prejudice of the other company, or which shall he contrary to 
the fair and true spirit of this agreement, which is based upon the principle of 
avoiding unnecessary competition between the companies in respect of the traffic 
between tlu* competitive stations, having regard to the requirements of the 
public from time to time, and to the ability of, and the mode adoptod by, each 
company for conducting such traffic as the same existed on the said 1st day of 
February, 1809.” 


(I ) Repoit of Amalgamation Com- 
mittee, 1872, p. xxv. 

(/) Sec per wood, Y.-CJ., in Haft v. L. 
d- K. W. if. Co., 2 J. it IT., at p. 116. A 
“joint-pmse” agreement, however, as to 


which see p. 67, ante, might perhaps be 
set aside on an application by the At- 
torney-General under 7 & 8 Viet. c. 85. 
b. 17. 
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The agreement, which is by the 10th section of the act confirmed 
and doclared binding, also provides that “ if it shall bo found practi- ^,ff llwutld 
cable and desirable, arrangements shall be mado between the com- 
panies for the division between them of the continental traffic in 
shares to bo agreed upon,” and that "the companies shall join in any 
application to Parliament for confirmation of the agreement that may 
ho necessary or proper.” 

The former of these agreements was much diseased before tho »K.r,..v. 
Railway ( lommissioiiers in MirfUnul R. ('<>. v. Gmii WnUrn II. Mwt wmtiw. 
(Jo. (in). In this case tin* two companies agreed to carry passenger !,nn,> n iTuhva> 
traffic between competitive stations at equal fares, the amount of 
such fares to be determined in case of difference by arbitration. Tho 
Railway Commissioner’s upon a reference — arising out of the dis- 
continuance of second class fares by tho Midland — under sect. 8 of 
the Railway Regulation Act, 1873, held that the agreement, so far 
as it neutralized competition, was to be construed strictly ; that in 
defining “competitive stations” a difference of distance was not 
material, and that particular places on. tho lines of both companies, 
though the course between them might be much more circuitous in 
the one case than in tho other, were competitive in the sense of the 
agreemont; but that the company which had tho chief control of 
the traffic, or to which a tlie traffic nrfdnly or properly belonged, by 
reason of having the more direct route, or the route being on their 
main line, should have the control in fixing the amount of the govern- 
ing rates in the absence of any agreement or special circumstances to 
the contrary. 


4. Leases of Railways. 


4. Lmvsttf 
HuUvnyi. 


The maintenance of competition between railways inter se by the 
restricting of railway looses has been a great care of the Legislature. 

A general section of tho Railways Clauses Act, 1845 (8 & 9 Viet. {», Lease* itf 
20, s. 112), merely provides that whoro a company arc authorized by 
their special act to lease their railway, the lease must contain all usual 
covenants on the part of the losseo for keeping the railway in repair ; 
but by a later act of the same session (8 & 9 Viet. c. 96) it was 
enacted that no railway company might, by virtue of any act passed 
in that session, grant or accept a lease of any railway except under a 


(j») 2 Nev. & Mac. 88. As in many 
cases there was practically no more com- 
petition than if only one ronle existed, the 
application was, on the hearing, nairowod 
to places where the two companies could 


effectively compote. Tho considered judg- 
ment of thi> Commissioners is printed at 
length in the Gill odition of this work, at 
pp. 566 — 570, 


mm2 
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4 'iun'm* distinct provision of a special act specifying by namo the railway to 
be leased, and the company to whom the transfer should be made. 

Working agreements (see ante, sect. 2) are frequently carried out 
under leases, and the mode in which the company taking the lease 
works the leased lines frequently gives rise to disputes with the com- 
pany by which the lease is granted. Thus, whore the L. & S. 
W. R. Co. worked the Staines, Wokingham and Woking line under 
a lease providing that the lessors should execute all such additional 
works, if any, in connection with the demised line, and for landowners 
and others as might from time to time be required in pursuance of 
the acts from time to time in force; but that the lessees should 
maintain and repair such works when executed, differences arose 
upon the construction of this provision, which the Railway Com- 
missioners upon a reference held to extend to new signals for putting 
the block system in operation (n). In another case a special act 
enacting that the lessees should provide all proper and sufficient loco- 
motive power and rolling stock for the working of the leased line was 
held by the High Court to be enforceable at the suit of traders using 
the leased line (u). Where a leased line was worked under an agreement 
providing that the leasee company should place to the account of the 
lessor company a due mileage proportion of the gross receipts derived 
from through traffic, it was held by the Railway Commissioners upon 
a reference, that as to joint traffic whether the lessee company should 
be allowed to reckon mileage according to the distance of the route 
taken, or according to the distance of the shortest route, depended 
upon what was reasonable under the circumstances ; and that as to 
through traffic, the receipts for which passed through the Clearing 
House, the lessor company were entitled to receive the same propor- 
tion as they would have received if they had been an independent 
company (p). 


Ae uamh° n ° f Acquisition and Management of Canals by Railway 

■ Qompam i es. 

wmkina^iec- It is provided by the Regulation of Railways Act, 1873, s. 16, 
c.uu»iu)mi«aiuis. that no railway company, unless expressly authorized thereto by act 
passed prior to that act, may without the sanction of the Railway 
Commissioners “ enter into any agreement whereby any control over 
the right to interfere in or concerning the traffic carried over or rates 

(ri) L. it S. W. R. Co. v. Moines, it. R. 3 Nev. & Mac. 5, 161. 

Co., 3 Ncv. & Mac. 48. (jj) Salisbury and Dorset It. Qo, v. L'ii 

(o) TFat Linton v. IVrtjJiam, ir. R. Co., S. W. It. Co., 3 Nov. Sc Mac. 314. 
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or tolls levied on any part of a canal is given to the railway company 
or any persons managing any railway. 1 ' 

Every railway company owning or having the management of a itfana^mrnt of 

, . . , * y , , . . , , , . eimalslnivulwaj 

canal is also by s. 17 ot the same act hound to maintain the canal m compau irs^ 
thorough repair and good working condition. 

The Railway and Canal Traffic Act, 1888,51 & 52 Viet. c. 25, " f . 
contains a senes of sections (ss. 36 to 46) directed to the objects of umai 

t ' ' J lmssifin mir 

controlling railway companies in their management of canals and of 
htrougtlicning canal companies as owners of independent lines of com- way company, 
mnnication. Of these the most important is the 38th, which gives to 
tho Railway and Canal Commission control over canal tolls, when 
levied by a railway company, in the following terms : — 


Whore a railway company, or tho directors or officers of a railway company, 
or any of them, or any persons on tlioir behalf, have the control over nr tho 
light to interfere in or concerning tho traffic convoyed, or tho tolls, rates, or 
charges levied on tlio traffic of or for tlic conveyance of merchandise nil a canal, 
or any part of a canal, and it is proved to tho satisfaction of tho Commissioners 
that tho tolls, rates, or charges levied on tlio traffic of or for the conveyance of 
merchandise on the canal are such as arc calculated to divert the traffic from tlic 
canal to the railway, to the detriment of the canal nr persons winding traffic 
over the canal or other canals adjacent to it — 

(1.) The Commissioners«muy, oil the application of any porBOii interested in 
tho traffic of the canal, make an ordor requiring the tolls, rates, and charges 
levied on the traffic of or for the conveyance of merchandise on the canal, to be 
altered and adjusted in such a manner that the samo Bhall be reasonable as com- 
pared mtli the rates and charges fur the conveyance of merchandise on the 
railway : 

(2.) If within sueh timo as may be proscribed by tho order of the Com- 
missioners, tho tolls, rates, and charges lovied on tho traffic of or for the 
conveyance of merchandise on tlio canal are not altered and adjusted as 
required by such order, tho Commissioners may therasolvus by an order make 
such alterations in and adjustment of tho tolls, rates, and charges levied oil tho 
traffic of or fur the conveyance of merchandise on the canal as thoy shall think 


Order for 
Adjustment or 
canal tolls 
by company 
itself. 


Order of 
odjnstinciit liv 
CutunitsMciucih 
on fuiluie ot 
comisaiiy. 


just and reasonable, and the tolls, rates, and charges as altered and adjusted by 
tho ordor of tlm ( 'oiumissioners shall be binding on tho company or persons 
owning or having the control over the traffic of, or the tolls, rates, and charges 
lovied on the traffic of, or for the conveyance of merchandise on tho canal : 

(3.) No application shall ho made to the Commissioners under this section LneuWjinii 
until the Board of Trade have certified that tho applicant is a fit person to nmko Ac 

tiro application, and that tho application is a proper one to bo submitted for tho 
adjudication of tiro Commissioners ; and no order shall bu made by the Commis- 
sioners under this section unless notice of tho application has boon served upon 
such oompany and persons, and in such manner as tlieBoard of Trade may direct : 

(4.) The Commissioners may at anytime upon tho application of any company VilIli1Ulll wf 
or person affected by any order made under this section, and after notice to and 
hearing such companies and persons as tho Commissioners may by any general 
rules or special order prescribe, rescind or vary any order made under this 


section, 
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' The 42nd section of the same Act prohibits any railway company 
or director, or officer of a railway company, from applying without 
express statutory authority any part of the company’s funds for the 
purpose of acquiring for the company, directly or indirectly, any 
“ canal interest," i.e., shares in the capital of a canal company, or any 
interest of any kind in a canal company or canal — the “canal 
interest ” to be forfeited to the Crown in the event of any contra- 
vention of those provisions, which it may bo observed have no retro- 
spective effect so as to compel canal interests acquired by or for a 
railway company before the commencement of the Act to bo parted 
with. 

The same Act applies the whole of its second part (which relates 
to through traffic, undue preference, &c.), to canal companies (sect. 
36), extends the Railway and Canal Traffic Act, 1854, to any person 
whoso consent is required to any variation of rates (sect. 37), provides 
for every canal company sending to the Board of Trade returns 
showing the capacity of the canal for traffic and the capital rovenue, 
expenditure, and profits of the canal company (sect. 39), gives the 
Board of Trade control over canal bye-laws (sect. 40), provides for 
inspection of canals by the Board of Trade (sect. 41), empowers 
canal companies to agree with each other for through tolls (sect. 43), 
and to establish a canal clearing system (sect*! 44), and empowers the 
Board of Trade to authorise the abandonment of unnecessary or 
derelict canals (sect. 4G). 

Two acts passed in 1845 (8 & 9 Viet. c. 28, and 8 & 9 Yict. c. 42) 
authorize canal companies to vary their tolls and to become carriers 
upon their canals, with the express object of “ obtaining greater com- 
petition for the public advantage ” (q). And, with a similar object, 
an act passed in 1858 (21 & 22 Yict. c. 75) prohibits canal com- 
panies, being also railway companies, from accepting a lease of the 
undertakings of other canal companies. 

It appeared in 1872 that of the 4,000 miles of water communication 
m Great Britain about 1 ,300 had been amalgamated with, and about 
250 were held on lease by, railway companies (r). The Amalgamation 
Committee of 1872 recommended on this subject — 

“ 1. That no inland navigation now m tho hands of a public trust shall he trails* 
t erred bo, or placed under the control of, a railway company, and that if the 
IriiHteuH of an inland navigation or canal company apply to parliament for power 
compulsory to purohase a canal from a railway company, Buch purchase should 
he favourably regarded by Parliament. 2. That the utmost facilities shall he 

p/J Hue ilioti-vt of these statutes, Chitty’s Lrowne’s “Practice before the Eailway 
Statutes, tit. “Canals;” Lely’s ‘ ‘ llailw ay Commissioners,” pp. 263—275. 
and Canal Tiallic,” pp. 186— 149 j and (/•) Report ol Amalgamation Com- 
mittee, p. zx. 
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given for the amalgamation of adjoining canals with one another or with adjoin- 
ing inland navigations. 0. That no canal shall be transferred to or placed 
directly ox indirectly under the control of any railway company, nor Bhall any 
temporary lease of any canal to a railway company be renewed, until it has been 
conclusively ascertained that the canal cannot liu amalgamated with or worked 
by adjacent canals, or by a trust owning an adjacent inland navigation ” (s). 


(i. Anuilgamatioii. 

The legal rights and liabilities ot‘ the amalgamated company depend 
in a great measure upon the powers, & c. conferred upon thorn by 
their act for amalgamation. The question, how far an amalgamated 
company was hound by a covenant entered into with a private land- 
holder by one of the companies previous to amalgamation, lias been 
discussed in the House of Lords, in a case already referred to (£), in 
which it was decided that the company tons bound. It has also been 
held in tho House of Lords, that costs caunot be recovered against a 
shareholder in a company which has boon unlawfully amalgamated 
with another company (u). 

With regard to tolls, wlion railways are amalgamated, they are to 
be calculated at such ’rates as if the amalgamated railways had 
originally formed one lino of railway: (Railways Clauses Act, 1845, 
s. 91). 

Certain important provisions of tho Railways Clauses Act, 1863, 
with respect to amalgamation, apply where two or more railway 
companies, respectively incorporated either before or after 28th July, 
1863, aro amalgamated by u special act passed after that date, and 
incorporating Part V. of that act. By sect 37 of that act (26 & 27 
Viet. c. 1)2), companies aro deemed amalgamated by a special act — 

“ (1.) Whore by the special act two or more companies are dissolved 
and tho members thereof respectively are united into and 
incorporated as a new company : 

“ (2.J Where by tho special act a company or companies is or aro 
dissolved, and the undertaking or undertakings of the 
dissolved company or companies is or arc transferred to 
another existing company, with or without a change in 
the name of that comp; my.” 

The undertakings of the dissolved companies aro vested in tho 
amalgamated company, and tho special acts relating to the dissolved 

(s) lb, p. xxni. (Ireland) v. Lrtwh, 3 II. L. G, 872; and 

(0 Edinburgh and Glasgow 11. Go. v. rug this case as to wh.it is .in informal 
Campbell, 9 L. T. 157. ovjeiBe of a power to amalgamate. 

t«) Midland Gnat Wul‘n> Ji. Co, 


a /luint/dtiM 
turn. 


JUahts and 
lialnlilii'i of 
auulg muted 
eniiuwnj*. 


Tolls. 


Precisions of 
Iinilwaj (.Clauses 
Act, 1SU3, as to 
amalgamation. 


Definition of 
amalgamation 
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a Am too»w- company are to be read as if the name of the amalgamated company 
— had been used therein : (Sects. 38, 39). Debts due from or to the 

dissolved companies are payable by or to the amalgamated company : 

oiiiccis. (Sect. 40). Actions do not abate : (Sect. 43). Officers of the dis- 
solved company become officers of the amalgamated company, and so 
continue until romoved (a?) : (Sect. 49). Resolutions of any general 
meeting, &c., so far as applicable, remain in force until revoked: 
(Sect. 51). Bye-laws, &c., remain in force for twelve months, or 
until other byc-laws arc made : (Sect. 54). And, generally, every- 
thing done before amalgamation is as valid as if the amalgamating 
act had not passed : (Sect. 55). The act of 1863 is printed at length 
in Vol. II. 

Report or Scicot The introduction of certain amalgamation bills during the Session 

Committee on , ° _ . _ , , 

Amalgamation. 0 f 1872 led to the appointment of a Joint Select Committee, whose 
report, issued in 3 872, will be found to deal exhaustively with the 
subject. In accordance with this report, amalgamation bills are now 
submitted to a Joint Select Committee of both Houses of Parliament. 
The Committee of 1872 concluded that “ past amalgamations had 
not brought with them the evils which hail been expected that 
combination between railway companies is increasing, and is likely 
to increase whether by amalgamation or otherwise, and that "it is 
impossible to lay down any general rules determining the limits or 
character of future amalgamations.” 

Wo find the Committee saying on this subject (Report, p. xviii) : — 

“ Committees and commissions carefully chosen have for the last thirty years 
clung’ to one form of competition after another ; it has nevertheless become 
more and more evident that competition must fail to do for railways what it does 
for ordinary trade, and no means have yet been devised by which competition 
can be permanently maintained. In spite of the recommendations of these 
authorities, combination and amalgamation have proceeded at the instance of 
tho companies without check and almost without regulation. United systems 
now exist, constituting by their magnitude and by their exclusive possession of 
whole districts monopolies to which the earlier authorities would have been most 
strongly opposed. Nor is there any reason to suppose that the progress of combi- 
nation has ceased, or that it will cease until Groat Britain is divided between a 
small number of great companies.” 

(a) As to compensation to oificors under a special net, seo Bn$v. Cobbold, 80 L. T. 697. 



CHAPTER XV. 


ARRANGEMENTS I3Y RAILWAY COMPANIES UNABLE TO MEET THIIll 
ENGAGEMENTS. 


The Railway Companies Act, 1867 (a), contains provisions of im- 
portance for the benefit of railway companies unable to meet their 
engagements. The 4th section (b), after providing that rolling stock 
may not be taken in execution by a judgment creditor — a provision 
whicli continues to apply, although the railway be closed for traffic (c), 
— enacts that the judgment creditor “ may obtain the appointment of 
a receiver, and, if necessary, of a manager of the undertaking of the 
company (d), on application by petition in a summary way to the 
Court of Chancery in England (c) or Ireland (/), according to tlio 
situation (g) of the railway of the company, and directs “that all 
money received by such receiver or manager shall, 'after due provision 
for the working expenses of the railway and other proper outgoings in 
respect of the undertaking, be applied and distributed under direc- 
tion of the Court, in payment of the debts (ft) of the company, and 
otherwise, according to the rights and priorities of the persons for the 
time being interested therein ; and on payment of tho amount due 
to every such judgment creditor, the Court may, if it think fit, dis- 
charge such receiver, or such receiver and manager.” 

The new rights given by this section are independent of tho 
question whether or not the company has rolling stock. The 
appointment of a receiver or manager is a matter of right wherever 
the judgment creditor Is unpaid; if tho company is conducting its 
own traffic arrangements the appointment of a manager is “ neces- 
sary ; ” the directors will ordinarily be appointed managers ; and the 

(ff) 30 & 81 Viet, u. 127, vol. II., -C. A. 

* * Statutes, ” Ac. (c) Chanceiy Division of the High Court, 

(b) Originally temporary, but made per- JuiL Act, 1873, s. 34. 

potunl, alter having Deon continued from (/) Chanceiy Division of the High 

time to time, by 3b & 30 Viet. c. 31. Court, .Ttul. (Ireland) Act, 1877, s. 86. 

( c ) Midland Waggon Vo. v. Pottn'U^ (*y) At* to Scotland, Bee Railway Coni- 

R. Go., L. R., 6 Q. B. D. 36 ; 60 L. J., ponies (Scotland) Act, 1867, 30 & 31 Viet 
Q. B. 6. c. 126, f>. 4. 

(d) A dock company authorized to cun- (A) For distinction between “ out- 

struct a lailway is within tho act Grutf goings" and “debts," seo Navan and 

Northern S. Go. v. Tahomliu , L. E., 13 Kiiu/nvuri Railway, In re, Frite, Er 
(}. B. D. 320; 32 W. R. 560 ; East and jutrlr, 17 L E., Ir. 30b. 

West India Dock (Jo., In re, 50 L. T. 237 



538 


CHAP. XV.— SCHEMES OP ARRANGEMENT WITH CREDITORS. 


Ballmii Goia- 
pantes Act, 1807. 


only cvidonce necessary to support an application for a manager is 
an affidavit by the judgment creditor that he is such creditor, and 
that his debt is unsatisfied, and the company is carrying on its own 
business in the ordinary way. All this was decided by the Court of 
Appeal in Manchester imil Milfm'cl R. Go., In re, Gcmbrim M. Go., 
Ex pa/>ie ( i ). If a company has not commenced to acquire lands or 
to construct its railway, it has not an “undertaking” within the 
meaning of tho section (7c). 

A judgment creditor obtaining a receivership order obtains no 
priority over other creditors ; a receiver will not be appointed until 
all the creditors of the company have been satisfied, and therefore 
the section neither contemplates nor permits making of successive 
receivership orders ( l ). The 6th section is as follows : — 


80 *8lVlot. “ 0. Where a company are unable to meet their engagements with their 
v ' d creditors, the directors may prepare a scheme of arrangement between the 
Sing of wheme company and their creditors (with or without provisions for Bottling and defining 
of arrangement, any rights of shareholders of the company as among themselves, and for raising, 
if necessary, additional share (m) and loan capital, or either of them), and may 
file tho same in tho Court of Chancery in (n) England or in Iroland, according to 
the situation of the principal office* of the company, with a declaration in writing 
under the common seal of the company, to the effect that the company are 
unable to meot tlieir engagements with their creditors, and with an affidavit of 
tho truth of such declaration made by the ohairman of the board of directors, 
and by tho other directors, or the major port in number of them, to the best of 
their respective judgment anil belief.” * 


stay of actions After the filing of the scheme, the Court may, on the application 
of tho company, restrain any action (o) against the company, on such 
terms as the Court thinks fit : (Sect. 7). 

Notice of the filing of the scheme must be published in the 
Gazette (jp) ; and after such publication, no execution, attachment 
or other process against the property of the company is available 
without leave of the Court (q) : (Sects. 8, 9). 

£££«* Tho scheme is deemed assented to by mortgagees or bondholders, 
when it is assentod to in writing by three-fourths in value of such 
persons, ancl by the holders of debenture stock, when it is assented 


(t) L. R., 14 Ch. D. 813 ; 41) L. J., Ch. 
365 ; 42 L. T. 714. 

(k) Birmingham and Lichfield Junction 
12. Vo., hi n, L. R., 18 Ch. D. 155 ; 50 
L. J., Oil. 594 j 45 L. T. 164 ; 29 W. R. 
908. 

(/) J lorscy Vo., In re, 36 W. It. 372 
-0. A. 

(/«) “Share" includes stock : icd 3. 
llut wimble, the words ‘‘additional slure 
and loan capital’’ do not extend to raising 
substitutional share and loan capital : He 
Bristol anil North Bouiend JR. (Jo., 37 
L. J., Ch. 851 ; L. R., 6 Kip 448. 

(n) Now the Chancery Division of tho 
High Couit of Justice : Judicature Act, 


1873, s. 34. 

(o) Proceedings by unpaid vendors of 
land may, in a proper case, be stayed under 
sect. 7. bee lie Cumbrian 11. Vo., L. R., 
3 Ch. 278. 

(p) “ Gazette " means, with respect to 
England, the London Gazette, and, with 
respect to Ireland, the Dublin Gazette: 
Heet. 3. 

(q) In lie Devon and Moinci'set JR. Vo., 
L. it., 6 Erp 610; 37 L. .T.,Ch. 914, Gitt'unl, 
V.-G., held that this section enabled the 
Court to restrain a creditor who had re- 
covered judgment in scire facias against a 
shareholder under 8 Viet. o. 16, s. 36, from 
issuing execution. 
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to in writing by three-fourths in value of the holders of such stock, 
and by the holders of a rent-charge, when it is assented to in writing 
by three-fourths in value of such holders: (Sects. 10, 11). By 
guaranteed or preference shareholders the scheme is assented to as 
follows: — If there is only one class of guaranteed or preference 
shareholders, then, by three-fourths in value of that class; and if 
there are more classes of guaranteed or preference shareholders than 
one, then by throe-fourths in value of each such class : (Sect. 12). 
Lastly, ordinary shareholders’ assent at an extraordinary general 
meeting of the company, specially called for that purpose : (Sect. 13). 
If the company be lessees of a railway, the scheme is deemed assented 
to by the leasing company through tho consent of its shareholders 
in similar proportions : (Sect. 14). It is expressly provided that the 
assent of any class of shareholders or mortgagees, or of a leasing 
company, or holders of debenture stock, “ shall not bo requisite in 
case tho scheme does not prejudicially affect any right or interest of 
such class or company” (r) : (Sect. 25). 

Tho 16tli and 17th sections provide for tho confirmation, of tho 
scheme of arrangement by the Court. 

The scheme when confirmed is enrolled in tho Court, and the pro - 
visions thereof have the like effect as if they had been enacted by 
Parliament: (Sect. 18).* Notice of tho confirmation and enrolment 
must be published in the Gazette, and the company must keep at 
their principal office printed copies for public sale, under a penalty of 
20£. and a continuing penalty of 51. a day : (Sects. 19, 20). 

Sect. 22 is a general clause, enabling the Lord Chancellor, &c. to 
make General Orders for the regulation of the practice of the Court 
of Chancery under the act (#). 

The effect of these clauses was much considered in 1868, in the 
case of Re Cumbrian R. Co. (i), in which it was held by Lord 
Cairns, L. J., upon appeal from Wood, V.-C., that the scheme was 
not, under sect. 18, binding upon unpaid landowners or goneral 
creditors of the company, but only on poisons who havo assented 
thereto or are members of classes which have become bound by the 
assent of tho requisite majorities; that tho Court has jurisdiction 
under sects. 7 and 9 to restrain proceedings by unpaid landownors or 


(r) In Me Cambrian It, Co., L. I!., 
3 Ch. at p. 281, Wood, V. -C, f said, 
“ It is rather curious, and it shorn sonic 
degree of haste in tho framing of the act, 
that there is no clause that I cun hud say- 
ing that these assents are required, except 
hy inference, when it says the assents shall 
be deemed, to he given, and then that no 
other consent shall ho required : upon which 
one is inferentially led to suppose that all 


tho consents previously spoken of are re- 
quired. It is hastily framed, hut tlic mean- 
ing of the Legislature is clear by inference.” 

(s) See the General Orders made under 
this section, printed at length in rol. II., 
“ Statutes,” etc., after the statute. 

{t) L. 15., 3 Ch. ‘278 ; 37 L. J., Ch. 409. 
•See also lie Bristol ami North Somerset 
It. Co., 37 L. J., Gh. 851; L. R., il Eq. 
44b. 


Assent by 
holders of ivn t- 
elinrge, &c. 
Assent by sliarc- 
holders. 


Enrolment, 
effect nnrl publi- 
cation of scheme. 


General Orders. 


He Cumbrian, 
Htrlhrtty Cunt • 
)Kiny' 8 Nt heme. 

Scheme of 
niTiiiicenii'Ut not 
hiiuling on 
UU|*Ul tind- 
OWJ1C) s, &v. 
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general creditors during the maturing of a scheme, but will not do 
so unless the scheme makes reasonable provision for the payment 
of the claims of such landowners and creditors ; and that sect. 23 
doeB not take away the jurisdiction of the Court as to landowners. 
The case has been so frequently referred to as an authority, that it 
is worth while to present it at some length. 

The scheme of arrangement filed by the company on 30th 
October, 1867, contained the following provisions : — 

Article 3. “The capital suras of the mortgages, in class A. in the 
schedule, shall be payable on the 1st of January, 1873, and not 
before.” 

Article 6. “The company shall be at liberty to exercise the 
powers conferred by any acts of the Inland Coast or Cambrim 
Companies for raising money by mortgage to the extent of tho 
money which remains unraised under the same acts respectively, 
and all the mortgages granted shall comprise and be charges on all 
the railways, undertakings, and property of the company, whether 
Iidcmd Coast or general, and shall bear the interest in the mort- 
gages respectively mentioned ; and, as to priority, rank pari passu 
amongst themselves and equally with the mortgages comprised in 
Class A. in the schedule.” 

Article 7. “ The company shall forthwith complete all contracts 
with landowners uncompleted, and settle all other debts and liabili- 
ties owing from tho company, other than those comprised in the 
schedule, by granting to the landowners and creditors for the amount 
of the capital, purchase-moneys, and sums owing to them, together 
with their interest and costs respectively, if any, rent-charges, mort- 
gages, or debenture stock in Class A. of this Bcheme, and to be subject 
to the provisions of Article 5 of this scheme, and all actions or suits 
brought or instituted by any such landowners or creditors against the 
company shall he stayed ; and no actions or suits shall bo brought 
or instituted against the company by any such landowners or 
creditors, except for non-performance of obligations under or within 
this scheme.” 

When this scheme was filed, actions brought against the company 
by simple contract creditors, suits aud actions by unpaid vendors to 
recover purchase-money, and to enforce liens and suits in equity by 
debenture holders, were pending. Summonses having been issued to 
stay these proceedings, and adjourned into Court, Wood, V.-C., 
decided, as regarded actions by simple contract creditors and deben- 
ture holders, that those in which there was any question to be tried 
ought to be allowed to go on to trial, execution being stayed ; and 
that in the others, to which the company admitted that they had 
no defence, proceedings ought to he stayed, on the company giving 
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judgment to be dealt with as the Court should direct. He refused 
to stay the proceedings by landowners, and as to these proceedings 
the company appealed. Lord Cairns, L. J., affirmed this judgment 
but on different grounds. After commenting on the divisions of the 
act, and the provisions of some of the different sections, his Lordship 
observed : — 

“ I stated at the close of the case of the company that, although this was not 
the propor time for deciding what would he the offect of tho scheme in the present 
case, I could not, for the purpose of the present application, read the act as giving 
it any force or validity, much less the force of an enactment, as against outside 
creditors— that is, general credit* >rs— -or against unpaid landowners. Tho persons 
against whom it is to have effect are those assenting to it or bound by it, that is, 
those who have actually agreed to it, or those who, not having agreed to it, are 
declared by the previous sections to be bound : in other words, the majority and 
the minority of tho various classes whoso votes are to be taken. If outside 
creditors or unpaid landowners were to be bound by the scheme, they muBt be 
bound by it, even though it postponed or gave them a dividend only on their 
debts, and they would be in a much worse position than shareholders or deben- 
ture holders, for no opportunity is given, or provision made, for their assenting 
to or dissenting from the scheme.” 

After further commenting on the statute, and expressing his 
opinion, differing from that of the Vieo-OUancellor, that the words 
“hereinbefore contained,” in sect. 23, related only to the earlior part of 
that section, and not to the previous sections ; and therefore that, in 
a proper case, the Court had jurisdiction to restrain proceedings 
by an unpaid vendor of laud under sect. 7, and that an unpaid 
vendor would he obliged, under sect. 9, to obtain leave of the Court 
before issuing process. Lord Cairns proceeded: — 

“ The question, however, remains— Is this a proper case for staying such pro- 
ceedings ? lorn clearly of opinion it is not. Without professing to lay down 
any rule which is to meet ovory caso, I cannot think it would be right that the 
Court should suspend the proceedings of any unpaid landowner, or, indeed, of 
any outside creditor, unless it saw that a scheme was proposed in good faith, 
which, if it reached maturity, would afford a reasonable prospect of providing 
for the payment of the claims of creditors, and thus compensate them for a t ern - 
porary suspension of thoir remedies. These clauses ” [Articles 6 and 7 of the 
scheme] “hardly require onnmuut, and, indeed, were scarcely attempted to be 
justified by argumont. Thoy provido in Bubstance, not that the landowner 
be paid, but that he shall not be paid, that ho shall lose his right of suit and 
action, and that in lieu of his debt he shall receive an obligation of the company, 
for the payment of which no provision is made, and which ob to priority is to 
rank pat i pamt, with similar obligations to be given for the claims of other land- 
owners and creditors, and with the whole debenture debt in Schedule A. to tho 
scheme. It appears to mo to be impossible to suppose, holding, as I do, that the 
scheme, if matured, would not bind a landowner or outside creditor, that the 
Court would, during tho maturing of the scheme, suspend the remedies of tho 
landowner.” 
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CHAP XV.— SCHEMES OF ARRANGEMENT WITH CREDITORS. 

This decision, where applicable, has been followed with approval 
in subsequent cases referred to in the note (u). The facts of these 
oases arc too special for insertion. They establish that debenture 
holder’s are bound by the assents of their majority, unless it can be 
shown that those assents were obtained by fraud (x) ; that a deben- 
ture holder who obtains judgment is bound by the scheme, and 
will be restrained from taking proceedings under his judgment (y ) ; 
and that an outside elegit creditor, although not bound by the 
scheme, cannot claim any benefit from it (e). A petition has been 
dismissed on the application of outside creditors (a). It has been held , 
too, that where a railway company had made no provision in their 
“ scheme ” for payment of the salary of their secretary, the secretary 
was entitled to a writ of eoi. fa. against the shareholders, although he 
was aware of the schemo and had not objected to it (6). 

The holders of debenture stock will not be allowed to vote like 
ordinary shareholders. Where a scheme provided that the holders 
of “ debenture and preference stock should have the same privileges 
of voting, and the same rights and qualifications for directors and 
otherwise as the holders of ordinary stocks," Bacon, V.-C., referring 
to sect. 31 of the Companies Clauses Act, 18G3, doubted whether the 
Court could make such an alteration in the constitution of the 
company as to admit creditors to vote, and approved the scheme with 
the omission of the words “debenture and " ( c ). 

It was held, before the Judicature Act, that a motion for leave to 
issue execution ought to be made in the branch of the Court by 
which the scheme was sanctioned (rl). 

(u) Be Potteries, &c. It. Co., L. R,, (s) Stevens v. Mkl Hants B, Co., ubi 

5 CL 67 ; Potteries, &c. It. Co. v. Motor, supra. 

L. II., 6 Cli. 621; Steiciis v. Mul Hants (a) Somerset and Bomt It. Co., lure 
B. Co., L. B., 8 Ch. 1001 ; 42 L. J., Oh. 21 L. T. 666 ; 18 W. R. 832. 

694 ; 29 L. T. 318; Br Bnsiul ami Not fit (6) lie Teit/n Valley Jl. Co., 17 W. B. 
Somerset It. Co., L B, 0 E<|. 1 IS ; 817. 

Stiplbcns v. Co/i ami Kmsalc Jl Co., (i) lit. Stuff out ami Uttoxefer It. Co 

Ir. B., 6 % 601 11 L J., CL 777; 20 W. R. 921. 

(a l ) iii. East anil West Junction Jl. Co, (<1) Chist Church ( Bean and Chapter 

L. R , 8 Bp 87. of) v. Wist Junction It. Co., 17 W. E. 

(y) Pott tries It. Co. v. Mmoi, ubi 819. 
supra. 
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1. The Poiver of Railway Companies io engage in and to relinquish 
the business of Cuniers. 

A iuilway company, as we have seen/ has by law no monopoly of 
carnage, hut is required to permit any other company or person to 
run a train upon the mil way on payment of toll. The powers of tho 
compauies to act as carriers themselves are derived from the 86th 
section of the Railways Clauses Act, 1845, which enacts, that “ it 
shall be lawful for the company to use engines and carriages to be 
drawn thereby, and to cany upon the railway all such passengers and 
goods as shall he offered to them for that purpose.” And the 89th 
section of the same act enacts as follows : — 

“Nothing in this or tho special act contained shall extend to charge or make 
liablo the company further or in any other case than, whore according to the laws 
of the realm, stage ooach proprietors and common carriers would be liable, nor 
shall extend in. any degree to deprive the company of any protection or privilege 
which common carriers or stage coach proprietors may bo entitled to ; but, on 
the contrary, the company shall at all tunes be ontitled to tho benefit of every 
such protection or privilege.” 

Railway companies are common earners ; but that the 86th section 
is permissive, and that the companies may relinquish the carrying 


I. Fame wad 
Obligation to 
enny. 


* Page 410. 


R. C. Art, h. 80. 
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ivawngi'ii and 
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Sect 80. 
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1. Power and 
Obligation to 
Garry, 


Coiniaiiy may 
relinquish oany- 
mg busmens, 

Johnson v. Mid- 
land S. Co. 


business, must be taken to be clearly settled by Johnson v. Midland 
JR. Go. (a). In that case there was a canal from Syston to Melton 
Mowbray, and another canal from Melton Mowbray to Oakham. The 
defendants, by an extension act empowering them to make a branch 
line from Syston to Peterborough, had purchased the oa.nn.1 from 
Melton Mowbray to Oakham, and closed it entirely. After the 
opening of the branch line, which passed through Melton Mowbray 
and Oakham, and had stations at each of those towns, the defendants 
carried coals and goods the whole distance from Syston to Peter- 
borough, and they carried oil-cake and other goods from Melton 
Mowbray to Oakham, but they never carried coals from Melton 
Mowbray to Oakham, nor could they do so unless they gave up the 
passenger traffic or made a new line of rail. The plaintiff took five 
tons of coal to the Molton Mowbray station yard, and there left them 
for conveyance to Oakham, tendering the price of carriage. The 
action was brought for refusal to carry. But the Court of Exchequer 
was unanimous that the company was “ under no legal obligation to 
carry coals.” 

Parke, B., observed, — 

“There has never been any doubt about the liability of a carrier to carry 
according to the profession which he makes to the public. A person, however, 
may take upon himself the business of a carrier and .profuss to carry light goods 
only, and then you cannot compol him to carry heavy goods ; or he may choose 
to say that he will carry from Manchester to London, and not from the inter- 
mediate stations, and then you cannot make him take up goods from the latter. 
Still, as soon as he has publicly professed to carry in any particular manner, and 
so long as he does so, he is bound to carry the goods of any one, if he has room 
in his conveyance, and the prioe of the carriage be tendered when the goods are 
offered. Here, however, there has been no public profession on the pant of the 
company, that they will carry coals from Melton Mowbray to Oakham. Nor, 
indeed, would tho action lie in this caso, even if thero were Buch an implied 
contract with the public, because it (loos not appear that the company had con- 
veniences for carrying coal from Melton Mowbray to Oakham. As to the 
proposition, that tho liability urisos from the statutes under which the defen- 
dants aro ompowored to act, and that, when they once bocome carriers, they are 
bound to carry all kinds of goods from and to every station on the line, it 
appeal’s to me that that proposition is not made out. There might have been 
great ground for that proposition, if tho acts had contained a prohibition to all 
other persons carrying on a like business on the line. But, on the contrary, the 
acts show that the public havo a right to cany goods on a railway if they please. 
Practically, no doubt, that right has been found to be useless (&). We must, 
however, look, not to tho practical effect, but to the meaning of the Legisla- 
ture : and I am of opinion, that, undor this act, if the company become carriers 
thero is no obligation on them to take upon themselves the duties of carriers 


{a) 4 Exch. 367; 18 L. J., Ex. 866. See 
also Palmer v. Grand Junction R. Co., 
4 M. & "W. 749 ; Carpue v. London and 
Brighton JR. Co., 5 Q. B, 747; Crouch v. 


L. dsN. TP. II. Co., 23 L. J., 0. P. 78. 

(5) See Powell, lufi'yn, dto, Co, v. 
Taff Vale B. Co., L. R., 9 Oh. 881, and 
p, 442, ante. 
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altogether, and on every part of their line, but they may confine their carrying 
to any part to which they choose to limit themselves, and they may afterwards 
relinquish the business if thoy please, though it is not necessary to determine 
that point now. I am of opiuion that the 8fith section of the Railways Clauses 
Act enables, but does not compel, the company to act os carriers.” 


Again, in If are v. L. and N. If. R. Co. (e). Wood, V.-C., said, — 

1 cannot hare any doubt ; 1 felt none before iu Lancaittr <ml I W/MV H. <\i. 
v. JV. fF. R. ( *o. (<h, that thoro is a power in any milway company to abstain 
from carrying at all, if it thinks fit. I quite agree, if it becomes a carrier, it 
must then carry for all ; it cannot carry for some and refnso to carry for others ; 
but I am quite at a loss to discover any indication of intention in any of the acts 
that they should necessarily become carriers, except for the conveyance of the 
mails and troops, which it was thought Parliament was justified in imposing 
upon them. There arc two indications very plain to the contrary : first, which 
is of course the highest indication, it is a power which in conferred, and not a 
direction or mandate ou the part of the Government, that they shall be earners 
on the line ; secondly, in wliat is called the Cheap Passenger Traffic Act (7 & 8 
Yiot. e. R5), and through all those sories of acts which provide for choap trains, 
the provision is always that so long as they shall carry on tlio railway they shall 
have those clioap trains, indicating that it was probable or possible that they 
might themselves not become carriers. I say ‘ probable ’ for this reason : l do 
nut know wliothor any such arrangement actually exists, but 1 can easily con- 
ceive the proprietors of short lines of railway joining to other large lines 
making arrangements that they should not become carriers at all, by which the 
carrying should take place totally by those larger companies ; the officers of the 
short linos not of course contravening the intention of the Legislature by 
resigning tlio management of their line, but simply taking tolls under any suoh 
arrangement as they may think fit ; and accordingly, whether with foresight or 
not, Parliament did contemplate that there might lie othor companies starting 
for using these lines, because in tlio Railways Clauses Act there is a clause 
(sect. 92), that the railway shall bo freo on the payment of tolls : and it was 
in contemplation, probably, that other companies or persons might be induced, 
although the difficulties which aro incident to tho thing have prevented such a 
course being taken, to become earners upon the general line of railway.” 


Railway rompa* 
nii“, may rtilui- , 
qnlih eon yfiy 
Mailing. 


Neither of these decisions, however, nor tho 89tli section of the Rail- 
ways Clauses Act, can be takou to affect the general jurisdiction of 
the Railway and Canal ( ‘oinmission,* nor the particular obligations, ‘■a.«ep. lus.ante. 
if any, imposed by the special Aci. 

Tho common law obligations of railway companies ms earners 
appear to be co-extensive with those of carriers not owning the matl. 

All the decisions, therefore, upon the law of carriers are applicable 
and have been applied to railway companies, except where the law 
has been expressly modified by Act of Parliament. These decisions 
clearly establish that railway companies are bound to carry according 
to their profession, but not otherwise, all persons, animals and goods 


(c) 30 L. J., Ch. 8)7; 2.J. A II. 8», 


(,!) 2 K. & J. 298; 25 L J„ (’ll. 223. 
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* rage 447, anlp, 
1 1’jgo 160. antf 
t I'ligo 162, aulr. 

3 Tagp r.iiO, post. 

|| P.igo SSt, pn it. 


offered to thorn for carriage; that they carry passengers’ luggage, 
animals and goods, as insurers ; and that they carry passengers, not 
as insurers, but under the liability to answer to the passenger for any 
injury caused by tlioir negligence to which he himself has not con- 
tributed. It is clear, also, that the companies may refuse to carry if 
their trains be fall, and that they are liable for losses happening 
beyond their own line. 

The Carriers Act is of general application, and modifies the liability 
of railway companies as insurers of goods. It would seem clear that 
the companies may, by any amount, exceed their maximum tolls 
with respect to the carriage of articles within the Carriers Act. The 
7th section of the Railway and Canal Traffic Act, 1854, is of special 
application to railway and canal companies, and increases the liability 
of the companies as carriers of goods, passengers’ luggage, and animals. 
This section gives the companies power to exceed their maximum tolls 
by a reasonable amount, with respect to certain animals therein men- 
tioned^). Lord Campbell’s Act is of universal application, and 
increases the liability of railway companies for negligence of whatever 
kind, by allowing the representatives of the party killed by such 
negligence to sue the wrongdoer. 

The obligations of railway companies to charge within a certain 
maximum varying with each special Act,* ta charge equally, f and to 
publish their charges, J have been already considered. A particular 
obligation to charge a reasonable sum only in respect of “ terminal 
services,” i.o., services springing out of but distinct from carriage, § 
and a particular exemption from liability to carry dangerous goods, || 
will be considered presontly. 

We will now pass to the more detailed discussion of the subjects of 
this chapter. 


2. Cuniaqraf 
Goods mill 
Aaiunh. 

Liability s of 
coinjianiBS at 
(•uniiucin law. 


2. Of the Carriage of Goods and Animals. 

At common law, railway companies stand in the situation of in- 
surer of all goods and animals entrusted to them, and are answerable 
for every loss or damage happening thereto by any extomal cause, 


» Page jiit, post, except by the act of God * or enemies of the sovereign (/). The com- 


panies, therefore, are responsible for loss by robbery as well as for the 
wrongful acts of more strangers, in regard to the property bailed to 
them for transportation, and notwithstanding they are not themselves, 


(r) As to goods, see per Cockbmn, 0. J., 
in Puk v. North Staffordshire It Co., 10 
II. L. Cus. 473, and p. 5tl5, post. 

(/) Fot ward v. Pitfard , 1 T, E, 27. 
As to the rights of the railway company 


against an insurance company upon a 
Iloating policy when station and. ware- 
houses burnt down and goods consumed, 
see L. tfc N. 17. R, Co, v. Olyn. 1 Ell. & 
Ell. 652. 
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or by their servants, guilty of any negligence or omission of duty ; 
and they have their remedy over against the wrongdoer for the 
damages they may sustain by his wrongful act (g). And upon the 
principle abovo mentioned, the companies are liable for a loss by 
accidental fire, while the goods are in their custody (h), or by the 
felony of their servants (i). This was the rule of the common law, 
which regulated all cases in which there was no special contract 
between carriers and their employers (It). 

Another and equally important rule is, that tho companies are 
bound to cany goods according to tlioir profession (f). 

But the cases show that if a earner refuses to take charge of goods, 
because his coach is full (m), or because the goods arc of a nature 
which will at the time expose them to extraordinary danger (n), or 
to a popular rage (a ) ; or bccauso they arc brought at an unreasonable 
time (p ) ; these will furnish reasonable grounds for his refusal, and 
will, if true, be a sufficient legal defence to an action for the non- 
carriage of the goods (q). 

The liability of insurers and the obligation to carry are the two 
essential features of “ common carriers. 1 ' 

Another duty of carriers is to take the utmost care of goods from 
the moment of receiving them (r) ; to carry them safely to the proper 
place of destination; npd to make a right delivery of them there, 
according to the usage of trade, or the course of business (s). 

A earner is also required to obey tho directions of tho owner of the 
goods during their transit, and at any period of the transit he may 
have them back, unless the subsequent directions are unreasonable, as 
where goods have been put into a place from which they could not bo 
removed without the greatest inconvonioucc or tho like (f). 


(ff) Trent and Mersey, «fce. Co. v. It'oix/, 
4 Doug. 287 ; Bart lay v. y-Oanu, 3 Doug. 
389. 

(7f) Jlytlc v. Trent and Mersey Navi- 
gation Co., 5 T. R. 889 ; Qatdifle v. 
Bourne, 4 Ding. N. C. 314 ; 7 Man. & G. 
8r>0 ; 11 CL & Fin. 45. For exception 
where goods warehoused, see Chapman v. 
L. <t’ N. W. It. Co., L. It., 5 Q. B. D. 278, 
and p. 519, post. 

(/) C. W. R. Co. v. Ilimmell, 18 C. TL 
explaining Buft v. G. 1C. R. Co., 11 
C. fl. 140. 

{k) As to special contucts, see IFyld v. 
Pidford, 8 M. & W. 448. 

(1) Johnson v. Midland R. Co., 4 Ex. 
367, and p. 544, ante. 

(»i) Lovttt v. Hobbs, 2 Show. 127. In 
Er parte Robins, 7 DowL 568, a manda- 
mus was refused to compel a railway com- 
pany to carry tho goods of a particular 
earner, on tho ground that the general law 
of the land might he enforced by action, 
(n) See soct. 5, post. 


(o) Edmnh v. Rhirmtt, 1 East, 604. 

Ip) Lane r. Cotton, 1 lid. Ruym. at p. 
652. 

(q) Story on Bailments, sect. 508. "Where 
n railway company agteed with a cantor 
that ho should carry all goods presented to 
him at a certain specified rate of payment, 
and that the agreement should continue in 
force lor twelve mouths, it was held that 
uo action would lie, although the com- 
pany ceased to present goods for eairinge 
witfiin the twelve mouths. Burton v. G. 
N. It. Co., 9 Kxoh. 5<>7 ; 23 L. J., I£x. 
184. 

(/) It is sufficient to prove a delivery 
cither to an agent of the carrier, at the 
usual place of receipt, or to an agent who 
had authority to receive thorn. See Bur- 
rell v. North, 2 Car. & Kir. 680, por 
Erie, .1. 

(«) Hyde v. Trent ami Mt my Naviga- 
tion Co., 5 T. It. 389. 

(/) Thus, where a package was directed 
to a passenger, per "Ship Melbourne^ 

XT XT *> 


Liability in ease 
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But it has been held that, notwithstanding the contract with the 
consignor, the carrier may deliver the goods wherever he and the 
consignee may agree (ti). Thus, where whiskey on which customs 
duties had not been paid was addressed to consignees at a custom- 
house, and claimed by and delivered to them at the railway station, 
whereby they escaped the payment of duties, it was held by the 
House of Lords that the consignors could not recover from the rail- 
way company the amount of the duties which the consignors had 
been compelled to pay in consequence of the default of the con- 
signees (ai). 

In a case in Ireland, where the consignee of coals being advised of 
their arrival, neglected to send for them according to the usual 
practice, it was held that the carrying company performed their 
contract by a constructive delivery at a siding, where the coals were 
lost (y). 

Common carriers, who arc hound to receive goods and can make 
no inquiry as to the ownership, are not estopped from setting up the 
title of the real owner and delivering them to him; and as they 
would he protected by tho law against him, if they delivered the 
goods in pursuance of tlieir employment without notice of his claim ; 
ho they are equally protected against a pseudo owner from whom 
they receive the goods, in the event of the real owner claiming them, 
and tlieir being given up to him (?). 

If the cousignec refuse to roceive tho goods, the carrier is not 
hound to give notice to the coasignor. He becomes an involuntary 
bailee only, but must do what is reasonable under the circumstances, 
what is reasonable being a question for a jury (a). 

A horse may be put into a livery stable if no person come to fetch 
him from the station, and the railway company may recover the livery 
charges from the consignee (&). How long a railway company would 


Australia," and was scut by tho pLituliiT 
to the station of tho defendants tu m taken 
to London, and it appealed that before thp 
goods nnived in London the plaintiff de- 
li veil'd to a clerk, at the Eustnn station of 
the L & N. W. R,, a wutteu aider, direct- 
ing that they should lie foi wauled to ltat- 
diife Highway, but the order was not 
munlied with, awl llio goods -were taken 
to the Melbourne ami rallied to AusLalm 
mid lost, it was decided that the clerk 
at the Elision station wns an a go it ut the 
delondantb, having authority to iucui\e the 
umuloimand , and that tiic defendants 
wen* liable toi the loss occasioned tliui 
non-compliance with the couiiteiuinnd. 
Ai vtthum v. South StajFuidtJthe Ji. Co., 
22 L J., Ex. 121 ; 8 Evrh. 311. 

(it) h. it N. If. H. Co. a. Hurt left, 81 
L. J., K\. 02 ; 7 JI. A N. 100. 

(jc) Cork Pidithrus Co, i ft ft ai 


South rn muJ Western M. Co. (Ireland), 
L. It., 7 H. L. 269. 

(y) Bradshaw v. Irish North Western 
11. Co., 1 Ir. C. L. 252. 

(■.) Shtndan v. New Quay Co., 28 
L. J., 0. P. 58. See also European, &c. 
Mail Co. v. lloyul Mail Steam Packet 
Co., SO L. J., C. P. 247. In Coombs v. 
Bii'ilol and E>Uer 11. Co., 27 L. J., Ex. 
2o9, a plea by eoriieis that they had re- 
i eived tho goods fiom A. and had settled 
with huu ior tho loss of them, was held 
bad. 

(а) Hudson v. Baxmdale, 27 L. J., Ex. 
94. See also Ciouih r. 0. W. M. Co., 26 
L. J M Ex. 418 ; Ecugh v. L. & N. W. R. 
Co., L K., 5 Ex. 51; 89 L. J., Ex. 48; 
21 L T. 676. 

(б) G. N. It. Co. v. Swaffiehl, L. I?., 9 
Ex. 132 ; 48 L. J„ Ex. 89 ; SO L. T. 562. 
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be bouud to keop unclaimed goods, it is hard to say. Bat if they Vaniuuum* 
hold the goods in consideration of a warehouse rent, they are liable 
for negligence, although they may have advised the consignee that 
they hold them at “ owner’s sole risk ” (c). 

When a reasonable time has elapsed after the arrival of the goods, 
the liability of the company as insurers ceases, and they bucome liable ln ’ ,ur8, »* 
as warehousemen only. This is settled by Chapmen v. Gmit 1 Vnteni f Tlr p. n,, 
R. Co. {<!). In that case the plaintiff wan consignee of goods “ to be 
left till called for,” at Wimbome station. They arrived at the station 
and were warehoused there on the 24th day of the month. On the 
morning of the 27th they were burnt. The plaintiff expected them, 
and had called on the 22nd, The Court, while pointing out that iu 
ordinary cases what was a reasonable time within to call was a 
question of fact, decided that a reasonable time had elapsed, ami 
that the defendants wore not liable, as there was no evidence ot 
negligence. 

The ordinary advice-note seut by a railway company to a consignee .Munwinti-. 
does not estop the company from afterwards setting up that all 
the goods described therein were not in fact delivered to the com- 
pany by the consignor (e). The company will not he liable for a 
mis-delivery upon an advice-note or voucher fraudulently obtained 
from the consignee (/), nor, if they follow the usual course of 
business, for a conversion of goods entrusted to them, in pursuance 
of a fictitious order, and delivered to a wrong-doer in fraud of the 
real owner ( y ). 

To the question, at what thve the carrier is bouud to nmko :i unmtMmr}. 
delivery of tlie goods, the general answer is, that he is bound to 
deliver the goods within a reasonable time (h), under ordinary cir- 
cumstance*, but he is not bound to use extraordinary efforts, or incur 
extraordinary expense in order to surmount obstructions caused by 
the act of Clod. And the act of Clod, according to the decision of the ActofGod. 
Court of Appeal in Knyent v. Smith (i), appears to be a direct, v. smith. 
violent, sudden, and irresistible act of nature which could not by un- 
reasonable cave have been foreseen or resisted (/«•). A carrier’s first 
duty is to carry mfefy, and lie is justified in incurring delay where 
necessary to secure that ( l ). If, however, the party sending the 

(<•) ilitelifll v/ Litutuihlre uiitl Yoik- N. If. Jl ('</,. 32 L. J. , q, 1$. 21)2. Whal 
ihiiv R. Co., L. It, 1(1 (). Ij. 250. eoustiluten delheij is a question oi (.u*l. 

((/) L Jl., 5 (}. B. 1). 278: 1!) U J , See Rlupln id v. Bristol unit KnUrlt. Cn,, 
q. B. 420 ; 12 L. T. 152 ; 28 W. It. 060. 37 L. .1., K*. 113. 

(<•) Cury v. L. A- X. W. l\. Co., I,. R. f U) L K., 1 C. P. Div. 123; 15 I,. J., 

10 C. J\ 307; 31 L. T. 785. V. 1*. 807 ; 34 L. T. 827. 

(/) Hamit v, L. d A', rr. II. Co., ulu (k) Ju JlrhlUon v. U. X. II. Co,, 2S 
supra. L, .1., Kx, 51; 32 L T., (>. S. 1)4, a siuiw- 

(r/) J rXiun v. M'hur, L It., (» E.\. 38 , btorm wau held tlu* ad of Uod. 

40 L. .T., E\. 30; 24 L. T. 650. (7) (f. X. Jl. Co. v. Tnylor, 35 J* ,1., 

(It) Jiap/tut t v. Pidjunl, .» Man. H U. U. P. 210; I l.ur. & Until. *71- 
551 ; 2 DowL N. S. 01(5 ; Jhi'tt, v. L, <1* 
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goods stipulate that the carrier shall forward them the same evening, 
a special contract is created, and the carrier may be sued for a breach 
of it (m). The deposit of coals at a siding has been hold to operate 
as a constructive delivery (n). 

If goods be within the Carriers Act, that Act may be set up as 
a defence to an action for not delivering them within a reasonable 
time (o). 

A railway company does not appear to be bound to carry by its 
shortest route (p). 

A carrier is, in all cases, entitled at common law to demand the 
price or hire of carnage, before he receives the goods ; and, if it is 
not paid, he may refuse to take charge of them. But it is not neces- 
sary in order to support an action for refusing to carry, that the 
satisfaction should have been tendered, in the strict sense of that 
term, as applied to antecedent debts. It is sufficient, if the consignor 
was ready and willing to deal for ready money, and notifies that 
readiness and willingness to the carrier ; the money is not required 
to be paid down until the carrier receives tho goods which he is 
bound to carry (q). If the price of carriage is not paid bofore the 
goods arc received, the carrier cannot sue for such price till they are 
delivered (r). 

With regard to the damages to which a carrier is liable for non- 
delivery of goods, the following rule was laid down in Hadley v. 
Baxendole (s) : — 

“ Whore two parties have made a contract which one of them has broken, the 
damages which the other party ought to roceivo in respect of such breach of 
contract should be such as may fairly and reasonably be considered oither 
arising naturally, t.c., according to the usual course of tilings, from such breach 
of contract itself, or such os may reasonably be supposed to have been in the 
contemplation of both parties at tho time they made the contract, as the pro- 
bablo result of tho broach of it. Now, if the special circumstances under which 
tlio contract was actually made wero communicated by tho plaintiffs to the 
defendants, and thus known to both parties, the damages resulting from the 
breach of such a contract, which they would reasonably contemplate, would be 
tho amount of injury which would ordinarily follow from a breach of contract 
under these spocial circumstances so known and communicated. But, on tho 
other hand, if these special circumstances were wholly unknown to the party 
breaking the contract, he at the most could only be supposed to have had in his 
contemplation the amount of injury which would arise generally and in tho 
great multitude of caseB, not affected by any special circumstances, from such a 


(m) See Pickfoid v. Omul Junction B. 
Co., 12 SI. & W. 766, when* tho defendants 
won* sued loi not forwarding pozkouthu 
evening ol delivery. 

in) Bradshaw v, Irish North Western 
P. Co., Ir. R., 7 C. L. 252 3 21 W. R. 
681. 

(o) Wallace v. Dublin and Belfast 


Junction 11. Co., Ir. R., 8 C. L. 841. 

0>) Myers v. L. db S. W. 11. Co., L. 11., 
6 C. 1\ 1, and p. 449, ante, 

[q) Bickford v. Grand Junction M. Co., 
8 SI. & W. 872 ; 2 Railw. Cas. 592. 

(r) Barnes v. Marshall , 18 Q. B. 785. • 
(a) 9 Exch. 841. 
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broach of contract. For had the special circumstances boon known, the parties 
might have specially provided for the breach of contract by special terms as to 
the damages in that oase ; and of this advantage it would be very unjust to 
deprive them. Now the above principles are those by which we think the jury 
ought to be guided in estimating the damages arising out of any breach of 
contract.” 

Upon this principle, where a miller sent a broken iron shaft to a 
carrier to bo convoyed by him to a consignee as a pattern for a now 
shaft, and the carrier's clerk was told that the mill was stopped, and 
the shaft must be delivered immediately, and that a special entry, if 
necessary, must be made to hasten its delivery ; hut the delivery was 
nevertheless delayed an unreasonable time, in consequence of which 
the mill was stopped, and the miller incurred a loss of profits ; it was 
held that such loss could not be recovered against the carrier, who 
had no notice that the profits of the mill would be stopped by un- 
reasonable delay in delivering the shaft, and the loss could not bo 
considered such a consequence of the breach of contract as could 
have been fairly and reasonably contemplated by both parties when 
they made the contract (t). 

The rule of Hadley v. Baxerulale, although more than once ques- 
tioned (u), has been frequently followed (cc), and although not capable 
of meeting all cases (y), has never been departed from in England 
and the rule obtaining in America is substantially identical there- 
with (is). 

Where a railway company refused to carry at the ordinary rate 
packed parcels for a carrier, whereby he was obliged to send thorn by 
a more circuitous route at a greater expense, it was held that he was 
not entitled to recover damages for an alleged loss of business (a). 

So in an action for delay in delivering skins for making gloves, 
Keating, J., held that the plaintiff, although entitled to recover the 
deterioration in the value of the skins, could not recover the loss in 
wages paid to workmen kept idle in consequence of their non-arrival, 
and his ruling was upheld by the Court of Queen’s Bench (b). 

In Gee v. Lancashire and Yorkshire R. Co., the plaintiffs caused 
to bo delivered bales of cotton to a railway company to bo earned 


(0 Hadley V. Ihmnduh, 9 E\uli. Dll. 
(u) Sec per Crompton, J., in Siuioni. v. 
Pafchrlf, 26 L. J , Q B. at p. 197 ; per 
Blackburn, J., in Horn v. Mullami II. 
Uo., 42 L. J., C. 1\ at p. 61. 

(a-) See Parham v. MiiUlitnn , 27 L. J., 
C. P. 231 ; Shined v. Fourd, 28 L. J., Q. U. 
178; 1 E. & E. 602; Hales v. L. iL’ -V. 
IF. JR. Uo., 32 L. J., (J. 11. 292 ; O’ Hank a 
v. Q. W. E. do., 34 L. J., Q. B. 164 : 6 
B & S. 484 ; JPoodger v. Cl. IV. 11. Co., 
30 L. J., C. P. 177. 


(’/) Set' I fond v. Fill, 1 1 h\ 0. L. It. 43 ; 
Wihon v. K> iqmrf jjnet 35 L J., 
fix. 97; 1 H & C. 232; (Jon/v. Tim on a 
homrwkh, i\x. Uo., 37 L. .F., II 08. 

(0 See till the easoh in both countries 
collected nnd discussed in Sedgwick on. 
Damages, tttli cd., a.i>. 1871, p. bl. 

(") Urouch v. Q. N. 11. Co., 11 E\ch. 
712. 

{!>) Li Pd nine y. 8. E. 11. Uo,, 2 L. T. 
170. 


Lobs ni pmlit. 


Crouch v. Gu ul 
Northern S. Co. 
LossofLusineB 


If reinturv. 

, south Eu tern 
It. Co. 

Loss in ungps 


(her. biiimdilre 
il ud Yutl shut 
11. Co. 

lxiss of 1>] ollt 
.mil n.mcs. 



CHAP. \V|. — RAILWAY COMPANIES AS CARRIERS. 


55*2 


2, Uamogtof 
an (l 
Anhwh. 


lflteO/l V. 1m- 
irtshlreaml York- 
iMn E. Co. 
Drtcrioi.ilion of 
goods, loss of 
heason. 


bamjil* s 


Loss of Sdltt 
at show. 


( uVuhl v. n •>«/# 

I I’lfl I n II. ( v. 
!»> feriui itlim- 
AlurkeUaliv- 


from Liverpool to Oldham, and instead of being delivered the fol- 
lowing morning, which was the usual time, the cotton was not 
delivered for four days, The plaintiffs inquired for it at the Oldham 
station, both before and after tho actual delivery of it to the 
defendants, and told the defendants’ manager that the plaintiffs’ mill 
was at a standstill on account of the non-delivery of the cotton, and 
that tboy would look to the company for compensation for tho loss 
sustained ; but the fact of the mill being at a standstill was not com- 
municated to the defendants or their agents at Liverpool at the time 
the cotton was delivered to thorn to be carried ; and in consequence of 
tlic delay a new mill of the plaintiffs was prevented working for two 
days and a half, and workpeople kept idle to whom plaintiffs had to 
pay 71 wages, and the plaintiffs claimed 71. LOs. for the profits they 
would have made by working their mill for the timo in question : it 
was held by tho Court of Exchequer that neither wages nor loss of 
profit could be recovered (c). 

It lias, however, been held iu au action by a cap manufacturer 
against a railway company for damages for loss sustained by delay iu 
delivery of cloth, by which the plaintiff lost tho season for making it 
into caps, and so disposing of it, that although the plaintiff could not 
recover his loss of profits, yet the jury might take into consideration 
the deterioration in tho marketable valne of *thc cloth, by reason of 
the season having passed for making caps which the plaintiff’ might 
then have sold [d ) ; and the principle of this case has recently been 
applied to the case of samples of wool delayed until the season at 
which they could be used for procuring orders liad elapsed, similar 
samples not being procurable in the market (e), so that the plaintiffs 
were held entitled to recover as damages the value to them of the 
samples at the time at which they should have been delivered. 

Damages are recoverable for the loss of a sale at a show ( f), 
though not lor the loss of a chance of a prize at a show (y), and where a 
parcel was IcH at a receiving office labelled “ Stand 23, Show Ground," 
it was held that the label was sufficient notice that tho goods were 
being sent to a show so as to admit of damages being recoverable for 
the parcel being delivered too late for the show (h). 

Iu GuUai'd v, Ho nth Eauteni Jtt, Co. (/), the plaintiff sent hops in 
bags from Kent to London by tho defendants’ railway, for tho pur- 


(c) U 'to v. Luueuilure tout Yorkshire It. L. J,, q. !». ]S£ 

Co., 30 L. .T., K\, 11 ; 8 H. & N\ 211. (q) Wtitwi v. AuiUrqaU 11. Co., I9,lui. 

(d) jribiiii V. Linunskireorid lot Mi/* ilS. 

/.. 30 ft. J., C. 1’. 232; » (’, 1!., N,S. (A) .Aimrsouv. Vidlaml It. Co., ."id L. T, 

832. 428. 

(0 t»loilt.i v. It. Ji. It. Co., L, R., 19 u) 80 L. J., Ex. 893 j 7 H. & Is. 79. As 
<i. It. l>. 3d; JO L. .)., Q. U. 442; 57 to damage mining from bad packing, sou 
L. T. 438; 35 \V. Ii. 883— U. A. Higginbothon v. Q. X. Ji. Co., 2 Eost. & 

{/) Siiiijibiut v. L. t0 X. W. Ji, (Jo., 45 S. 708. 
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poiso of delivery to the vendee, a hop- dealer. The hops were detained 
by the defendants several days, uuil were damaged by water, and the 
vendee refused to accept them. The plaintiff dried the hops, but 
when fit for sale the price had fallen ; moreover, the stained part of 
the hops deteriorated the market value of the whole, although for 
browing purposes the bulk was unaffected. The plaintiff* sued the 
company, and it was held that ho was entitled to recover the differ- 
ence between tho market value (k) of the whole on tho day the hops 
ought to have boon brought to market, and the day on which they 
wore afterwards brought to market, and was not conHned to tin* value 
of the parts actually damaged, although the defendants had no notice 
that the hops were sent for .sale aud not for use ; and it was also hold 
that there was no difference between a delay occasioned bv tho deten- 
tion of the hops in the hands of the carrier, and the delay necessary 
for restoring them to a marketable state when delivered by the earner 
in a damaged condition. 

Where rags were delivered 1 4 days late in u worthless state Irom their 
having been packed in a damp state, it was held that only nominal 
damages were recoverable, because the rags would not have been 
injured if they had been packed dry, aud tho loss was attributable to 
the plaintiff’s own act in packing them wet without informing the 
company that special cftto was necessary (l). 

A. contract to carry by a particular train does not amount to a 
warranty that such train shall start or arrive at tho time mentioned 
iu the time bills (w). 

There seems little doubt that a railway compauy may decline to 
carry at extra speed except at an extra rate (o). Whether a company 
may decline to carry at an extraordinary risk arising out of the breach 
of the ordiuary coutract to deliver within n reasonable time is another 
aud more difficult question, which was raised but not decided iu 
Horne v. M ‘nil ant l R. (*o, (o). There tho majority of the Exchequer 
Chamber held, ou a special case, that the plaintiff was not entitled to 
recover for tho non-deliver}', ou a particular day, of a quantity of 
shoes which tho plaiutift* had contracted to deliver (for the supply of 
the French army during war I on or before that particular day. The 


J>, mi.it? lo ia M '- 
In In lli({ 
porkt'l not 


Cuiittart for 
j .articular {nun 


IJ\tm rate fnt 
f\0.i speed. 


.Nnn-tlMiverr nr 

slmes. 

}lm iirx.HnUninl 
K. Co. 


;/« i In linn v. Jin -■( otto/i , 3U L .1., h\. 
•57 J ; 7 II. & N. VIS, tht’ consignee urns 
held untitled tu u cover tile value of goods 
.it the plate to O'hnli the) were consigned, 
as distinguish d limn the place at which 
they were ddl\elcd to the laitiei. Sei 
ff&rttlua v. h\ I1 T . It. v,,„ :j{ I,. 
l}. ]J, 151 ; il 15. X is. 184 ; Hi?/im»is \, 
faymihh, 34 L. J., Q. 15. 221 : 0 13. to S. 
495 : (J. W. JL (Jo. v. Iledmai/ai, L. it., 1 
C. 1*. 829 ; IVmlyrr v. (J. JF. 11. Vo., ill! 
L. .1., V. 1\ 177. 

[1) Baldwinv.L. V, d: JJ. 11. Vo., L.K., 


9 1). 15. 1). ,'»h2. 

O/i} Lon! v. oil It Vo.. L 1!., 2 
f. 1\ 339; 3<5 1.. J., C. P. 170. 

io) See per LtuJi, J., iu Horne v. J tut- 
to nit IJ. Vo,, ultra. The special act usually 
contains a clause Iramul to meet such a 
ease, and allowing the cmiipnnics to exceed 
tlieir maximum rate. See p, 459, ante, 

(») L. 1!., 8 C. I*. 181; 421,. J., 0. I*. 
.',9 J 28 L. T. 312 ; 21 W. 11. 481, affirm- 
ing (diss Lush, ,1., and I’iguti, 15.) ,S'. O'. 
L. IS. 7 0. 1‘. 588. 
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plaintiff informed the station master at Kettering (whose authority 
was admitted) that the shoes would be thrown back upon his hands 
if not delivered in London to time, but did not otherwise disclose the 
nature of the contract. The shoes were in fact delivered a day late, 
and thrown back upon the plaintiff’s hands, with the result that, 
owing to a fall in the market from a cessation of the war, he lost 
la. 3 cl. a pair on resale. The Court held that the defendants were 
not liable for this extraordinary loss, the ground of the decision being, 
that there was no clear notice that the breach of contract would be 
followed by any other loss than the market value. Kelly, C.B., 
appears to have thought that, in the absence of a special contract, 
and in the event of clear notice to the company, they would have been 
bound both to carry the goods at the ordinary rate and to bear the 
extraordinary loss; but Pigott, B., and Lush, J., appear to have 
thought otherwise. 

In the curious case of Cmnington v. Q. E. B. Co. (p), which was 
decided on demurrer, it appeared that Messrs. Crosse & Blackwell 
were in the habit of sending empty casks by the defendants’ railway 
to the plaintiff, which the plaintiff, a manufacturer of ketchup, filled 
with ketchup and rotumed to Messrs. Crosse & Blackwell, that the 
defendants negligently delivered to tho plaintiffs other casks, which 
had been filled with turpentine ; and that the plaintiffs mistaking 
such other casks for those of Messrs. Crosse & Blackwell, filled them 
with ketchup, and spoilt the ketchup. The defendants were held not 
liable in respect of the ketchup so spoilt ; on the ground, it seems, 
that they could not have expected that the casks would not have been 
examined before being filled. 

In Carr v. L. & N. W. R. Co. (q), the defendants were held not 
liable to a consignee who resold a greater quantity of bleaching 
powder than that consigned to him on the strength of an advice note 
describing such greater quantity as remaining at the station to his 
order ; but in Coventry v. Gh'eat Eastern R. Co. (r), the defendants 
were held liable to a third party who advanced money upon two 
delivery orders in favour of the borrower which represented, upon the 
strength of two advice notes, that the borrower was entitled to the 
delivery of two consignments of wheat, whereas he was in fact entitled 
to the delivery of one only. 

As to the general rights of carriers, it is to be observed, that, in 
virtue of the delivery of the goods, they acquire a special property in 
them, and may maintain an action against any person who takes the 
goods out of thoir possession, or does any injury to them (s). This 


(p) 49 L. T. 392-0. A. Q. B. 694 ; 49 L. T. 641-0. A. 

(a) L. R., 10 C. T. 307. (a) 2 Wras. Saund. ed. of 1871, p. 94. 

10 L. It, 11 Q. B. D. 776 ; 52 L. J., 
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right arises from their general interest in convoying the goods, anti 
their responsibility for any loss or injury to them during their transit 

At common law a carrier has a lion on the particular goods car- 
ried (t), but it seems no general lien for a balance of account (u). 
Tho 97th section of the Railways Clauses Consolidation Act, which 
gives a general power to detain and sell all goods in case of non- 
payment of tolls due in respect of any, has been construed, in W edits 
v. L. & S. W. It (Jo. (x), as applicable to tolls duo for the use of tho 
railway only. If this decision be correct, the companies acting as 
carriers have only the common law lieu to rely upon, and this carries 
with it no right to soil (y). It is, however, common for railway 
companies to create a general lien by agreement, such as by a con- 
dition in the consignment note that “all goods deliverod to the 
company will be received and held Ly them subject to a general lion 
for money due to them, whether for carriage of such goods or other 
charges,” and also to stipulate for a right to sell in case the lieu he 
not satisfied (z), and a lien so created is not affected by tbe refusal of 
the consignee to accept the goods (ft), but must bo satisfied by the 
consignor before ho can recover tho goods. A company, however, 
cannot claim the benefit of such an agreement where the receiver of 
a bankrupt consigns goods to him (b). A general lien will not enure 
to bind the owner, unless he he both consignor and consignee (c). 
And it has been expressly held that tbe general lien does not affect 
tho consignor’s right to stop m tmnaitu (d). 

Where goods were carried at the lower of two rates, and the con- 
signee was allowed the gratuitous use of a crane which was unsafe to 
the knowledge of the defendants, and broke, causing the death of the 
servant of the consignee, it was held that an action by the represen- 
tatives of the servant was not maintainable (e). 

It lias been doubted (/) whether the liability of a railway company 
in respect of the carriage of animals is that of insurers, but the pre- 
ponderance of authority is in favour of making no distinction in this 
respect between the carriage of animals and the carriage of goods. 


(,/) Skinner v. Ujishan, 2 LI, U.ijm. 
732, It tlie goods bo delimcd tlm lieu is 
n jived. Redliold on Railways, vol. u., 
169, citing Bm/ijs v. Martin, 13 15. 
omoe, 239, 2U. 

(u) JtwJrfui th v. lltidjkld, 6 East, 519; 
7 East, 221. 

(a) Wallis v. L «fr S. W. 11 . Co., L. li. f 
5 Ex. 62, and p. 454, .uito, 

(y) Soo Jonti v. Penile, 1 Strange, 53G. 
h) Soo Wesijushl v. 0. W. II. Co., 32 
L. J„ Q. B. 276. 

(a) Westfield v. 0. W. R. Co., supra, ro- 
verting tho decision of tho Judgo of the 
High Wycombe County Couit. 


(ft) See tJ. W. It. Co., He jiarfi, JhnJtell, 
In rt, 22 Ch. D. 170; 52 L. J., Ch. 
731. 

(r) Piii'JiJorth v. End field, 6 East, 319 ; 
7 East, 224 ; Wright v, Snell, 5 B. & Aid. 
330, 

(//) Opinidunn v. Russell, 3 B. & P. 42. 
(«,) Black-more v. Bristol mid Exeter It, 
Co., 27 L. .T., Q. B. 167. 

(/) Sec per Murtin, B., in Pardwgfon 
t. Booth Wales It. Co., 1 H. & N. 392 ; 
26 L. J., Ex. atp. 108 ; and per Pigott. B., 
in Kendall v. L. <£• S. IV. R. Co., 41 L. J., 
Ex atp. 185. 
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rtf VP. XS’f. — ftltli WAY t'OMl’ANIES AS CAUJtUEttS. 

That earners, and railway companies acting as carriers, are insurers 
of goods has already been pointed out as well established. Both with 
regard to goods and animals, however, the implied contract of insu- 
rance is subject to the exception that where injury happens to the 
thing carried from the inherent nature of the thing itself, the liability 
of the carrier as insurer does not exist. The leading case on this 
branch of the subject is Blower v. Great Western R. Co. (y). The 
facts were these : — Thirty-throe head of cattle were delivered to the 
company for carriage from Dingesfcon to Northampton. They were 
loaded into four trucks in the usual and proper way, and the doors 
wore properly secured. A bullock escaped from one of the trucks 
and was found lying dead upon the line. The death of the bullock 
was caused solely by its escape from the track, and it had made its 
own escape, either by clambering over the top rail or by forcing its 
way between the iron bars of the truck. All actual negligence on 
the part of the company was negatived. Willes and Keating, JJ., 
held, that a judgment of a county court judge against the company 
ought to be reversed, and Willes, J., observed : — 

“ The bullock was received by the company under the terms of a notice which 
is assailed by the plaintiff. It is unnecessary to consider whether or not the 
notice was a reasonable one. The question fur our decision is whether the 
defendants, upon tlie facts and findings of the county court judge, ore liable as 
common carriers fur the loss of this animal. Whether a lailway company aro 
common carriers of animals is a question upon which there has been much 
conflict of opinion ; and although there may ho difficulties in determining that 
question, such as induced Lord Wensleydalo, in Carry. Lunea^ltirr and York- 
shire 11. Co. (ft), to make the observations which have elicited remarks from 
learned judges apparently to the contrary, it may turn out aftor all to be a mere 
controversy of words. The question as to their liability may turn on the 
distinction botween accidents which happen by reason of some vice inherent in 
the animals themselves or disposition producing wnraliness or frenzy, and 
accidents which are not the result of inherent vice or unruliness of the animals 
thenisolves. It comos to much the same thing whether we say that one who 
carries live animals is not liable in the one event but is liable in the other, or 
that is, ho is not a common earner at all, because there ore some accidents other 
than those falling within the exception of the act of God and the Queens 
enemies, for which he is not responsible. P»y the expression ‘ vico ’ T mean that 
sort of vice which, by its internal development, tends to the destruction or the 
injury of the animal or tiling to be carried, and which is likely to lead to such a 
result. If sucli a cause of destruction exists and produces that result m the 
course of the journey, the liability i f +he earner is necessarily excluded fiom the 
contract between the parties." 


( <J ) b, lb, 7 0. 1’. 635 j 11 L. J,, C. 1’. hut not lung turned upon the eon strut tion 

268. The consignor hud signed a spn i.i) of it. 

contract (ns to which, sec so<l. 4, post}, (ft) 7 Each. 707; 21 L. J , Ex. 261. 
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Shortly afterwards* Kendall v. London and South Western li. saddled hom 
Go. (<) came before the Court of Exchequer. There a saddled 
horse was placed by the company’s servants in a proper horsebox in 
the usual manner. The saddle was left on the horse, according to 
the usual custom in such cases, with the stirrups hanging down. 

At the journey’s end the horse was found to be injured in the forearm 
and fetlock. The horse was proved to be free from vice, and nothing 
unusual occurred to the train during the journey. It was held by 
Martin and Bmmwoll, BB. (diss. Pigott, B.), that in the absence of 
further proof the company were not liable. In a considered judgment, 

Iiramwell, B., observes : — 

“ There is no doubt in this case that the horse was the immediate cause of its 
own injuries ; that is to say, no person got into the box and injured it. It 
slipped or fell, or kicked or plunged, or in some way hurt itself. If it did so 
from no other cause than its inherent propensities— its ‘proper vice,’— that is 
to say, from fright or tomper, or struggling to keep its legs, the defendants 
are not liable. But if it so hurt itself from tire defendants’ negligence, or from 
any misfortune happening to the train, though not tlirough any negligence of 
the defendants, as, for instance, from the horsebox leaving the line owing to 
fcomo obstruction nuilioiously put on it, then the defendants would os insurers 
bo liable. If perishable articles, say soft fruit, are damaged by their own 
weight and the inevitable shaking of the carriage, they aw injured through 
their own intrinsic qualities. If tlirough pressure of other goods earned with 
them, or by an extraordinary shock or shaking, whether tlirough negligence or 
not, the canier is liable, and the recently decided case of ilrmi IV rxtmi R. do. 
v. Blower (itbi sup.) is to this effect.” 

In both of the above cases the animals were carried under a special 
contract, made in accordance with the 7th section of the Hallway and 
Canal Traffic Act, 3 Hoi, but no question arose as to the reasonableness 
or construction of the contract. Other cases relating to the carriage 
of animals are treated of hereafter. • ra<?e.m 

It seems that railway companies are not bound to cany animals, 
but may limit their business of carriers in this respect, and may 
refuse to carry animals except under special contract. This was 
assumed in Richardson v. North Eastern R. Go. (/»*), and expressly 
decided in Dickson v. (treat Northern R. Co. (1), both of which cases, 
though arising out of the carriage of dogs, appear to apply to the 
carnage of animals generally. In Richardson’s ease the company 
had given public notice that they were not “ common carriers of hornet., 
cattle, sheep, pigs, and other animals,” but would only undertake 
the carriage of animals under special contract. A greyhound, having 
on a leathern collar with a strip attached, was delivered to the 

{/) L. R., 7 Ex. 378; 41 L. J., Ex. 184. 0. I*. 00. And w Johimn v. Midland 

(A>) L. R , 7 U. P. 80; H. */. noni. North li. Uo., 4 Exuh. 307, and p. 644, ante, 

Kuxirrn li Co, v. Jltrlntnluni. 41 I.. J., (7) L R, , IRQ. B. D. 176. 
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defendants for carriage, and the fare paid. In the course of the 
journey there was a change of trains, and the greyhound was fastened 
by the strap and collar to an iron spout on the open platform of a 
station. While so fastened, it slipped from the collar, and ran upon 
the line and was killed. It was held that the fastening of the grey- 
hound by the means furnished by the owner himself, which at the 
time appeared to be sufficient (m), was no evidence of negligence 
on the part of the company. In Dickson's case the question was 
whether a particular condition of carnage was reasonable, and the 
Court of Appeal held that it was not (oi), but distinctly laid down 
that though the company were bound to provide reasonable facilities 
for the carriage of dogs, they were not common carriers of them. 

But where a defective horsebox was provided by a railway company, 
and a groom in charge of a horse gave advice as to remedying the 
defect, which was followed by the defendants’ servants, it was held 
that the company were liable for injuries to the horse arising from 
the defect (o). And where the owner of a heifer assisted, with the 
consent of a station master, to shunt the horsebox in which the heifer 
was, in. order to hasten delivery, and while so doing was injured by 
the negligence of the defendants’ servants, it was held that he could 
recover from the company (p). 

It is a frequent practice for companies to aljow drovers of cattle to 
travel free on condition of making no claim upon the company for 
compensation in event of injury. It seems that such contracts are 
perfectly good in law, and if the drover be injured by the negligence 
of the company’s servants, he is without redress. Thus, where a 
drover agreed to “ travel at his own risk,” and sued the company for 
negligence, whereupon the company pleaded the agreement, the 
replication of the drover that the injury happened “by reason of the 
gross and wilful negligence and mismanagement of the defendants,” 
was successfully demurred to (q). Such an agreemont, too, exempts 


(wi) Stvart v. Crawley, 2 Stark. 323, 
where the defendant was held liable for tlu* 
loss of a dug, was distinguished on this 
ground, and also on the ground that the 
defendant was a common earner in that 
case. 

(») See section 4 of this chapter. 

(o) Cow he v. L. its S. TV. D. Co , 31 
L. T. 613. 

(/)) TVriqht y. L. «£• N. TV. Ji, Co., 
L. R., 10 <}. B. 298 ;UL. J., Q. B. 119 ; 
32 L. T. C99. 

(y) M'Gawlcy v. Furness JL Co., L. II., 
8 Q. B. 57; 42 L. J., Q 15. 4; 27 L. T. 
485 ; 21 W. R. 140. It is pointed out by 
Blackburn, J., that it would be quite a 
different thing if an action were brought 
for an independent wrong, such as assault 


or false imprisonment, and that thB agree- 
ment would not lake away any liability 
that might lie incturud as to criminal pro- 
ceedings. See also Duff v. Great Nurthei a 
{I re! mid) 11. Vo., 4 L. 1?., Ir. 0. L. 178, 
which is similar to M‘Utnohff& cme, and 
Johnson v. Great Southern and Western 
11. Co., Ir. R., 9 C. L. 108, in which a 
passenger taking a ticket containing a con- 
dition that, inasmuch ns the holder was 
permitted to travel, as he did, by a pas- 
senger carrLige attached to a goods train, 
the company should not he responsible for 
iujury caused by the carriage being at- 
tached to the goods train, was held to he 
bound by the condition, although, in fact, 
unaware of its terms. 
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the company from liability not only during the actual transit on the 
railway, but while the drover is loaving the premises (?•), and applies 
to the whole of a through journey (s). 

The Contagious Diseases Animals Act, 1878, 41 & 42 Viet, 
c. 74, repealing and replacing with many amendments the Con- 
tagious Diseases Animals Act, 1860, 32 & 33 Viet, c 70, contains 
many provisions expressly affecting railway companies. These pro- 
visions, which are subject to modifications by Privy Council orders 
from time to time, are set out at length in Volume II. Tho most 
important of them are contained in soction 33, whoreby every com- 
pany must provide water and food, or either of thorn, on request of 
the consignor or person in charge, to tho satisfaction of the Privy 
Council, at such stations as the Privy Council direct for animals 
[i.c., by 55, cattle, sheep, and goats, and all other ruminating animals 
and swine] “ carried or about to be or having boon carried on the 
railway of tho company.” The penalty for disobeying this enactment 
appears from sub-sects. 60 and 61 (par. iii.) to be not more than 20/. ’ 
(or not more than five pounds for each animal) if the offence be com- 
mitted with respect to more than four animals. By sect. 33, the 
consignor or person in charge must request a supply of water in case 
of long journeys, and the company may make for water or food such 
reasonable charges as the Privy Council by order approve. 

By sect. 32 the Privy Council may make ordors for prohibiting the 
movement of animals. Where an order was made under this section 
empowering local authorities to make regulations prohibiting such 
movement, and the local authority of Dorsetshire made such regu- 
lations, one of which was that animals should not he moved into 
their district without the owner having signed a certain declaration, 
it was held that a company which carried pigs on part (from Bristol 
to Templocombe in Somersetshire) of a through route from Cork to 
Gillingham in Dorsetshire, were amenable to such regulation, and 
therefore liable to a penalty for “ causing, directing, or permitting ” 
the movement of tho pigs in Dorsetshire without the required 
declaration (/). In another case a company refused to carry animals 
without a declaration being made in pursuance of a similar regu- 
lation, and successfully defended an action for Tofusal to carry (u). 

tr) Gall in v. L, <D N. W. ti. Co., L. R., 12 Q. B. D. 620 ; 63 L. J., M. 0. 79 ; 32 

]0 Q. B. 212 ; 44 L. J., Q. R 80. W. R. 830. 

(s) Sail v. North Etthlern H. Co., L. R,, (w) Williams v. (?. IV. 21 Vo., 62 L. T. 

10 Q. B. 487 ; 44 L J., Q. B. 164. 260. 

(t) Midland 11. Co. v. Freeman, L. R., 
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3. Terminal Charges. 

Terminal charges are charges for loading and unloading, and other 
services of a like nature which railway companies perform for their 
customers when the work of carrying is over. " Terminals ” are not 
mentioned in the Railways Clauses Acts, which authorize charges for 
carrying only. Each company derives its authority (if any) to make 
a terminal charge from its own special Act, and the nature of the 
charge is variously defined in these Acts (x). The course of special 
legislation upon the subject with references to tho various special Acts 
is fully traced in the argument in the important case of Hall v. 
London, Brighton, and South Coast R. Co. (y), which will be 
presently referred to. 

Where unauthorized by statute, terminal charges, in excess of 
the maximum tolls, are, in the absence of special agreement, 
irrecoverable {i). Nor need the amount of them he published 
on the toll-hoard prescribed by sub-soets. 03 and 95 of the Railways 
Clauses Act, 1845 ; they are not " tolls '* within the meaning of those 
sections (ft). 

By the Regulation of Railways Act, 1868, within a week after 
payment of any charge in respect of conveyance* of goods, the cus- 
tomer may apply to the secretary of the company, and the company 
must then, within fourteen days, render au account to the customer, 
distinguishing how much of the charge is for conveyance, and how 
much for terminals (6). And by the Regulation of Railways Act, 
1873, the Railway and Canal Commission may, on the appli- 
cation of any party interested, make orders requiring a com- 
pany to distinguish their rates in like manner in the rate-books 
which they arc bound to keep at each of their stations. The Com- 
missioners have also power to determine disputes as to terminal 
charges where such charges are nut fixed by statute, and to decide 
finally what is a reasonable sum to be paid for “ loading and un- 


(/) Ry the sliurt distance clause of l I k* 
earlier special nets the companies wen* 
empowered to iliaige J«»r tiallic '‘con- 
veyed a less distance Ilian six miles, in 
atlilitiou to the tolls and chains, a leasou- 
ublc charge lor the expense of stopping, 
loading and unloading.' From this il 
would seem that originally tlu* maximum 
mileage rate fur distances beymid six 
iiiiltM) was intended to cover all services of 
loading, &u,, and that the clause was put 
in to remunerate a eomjmny in cases when* 
tho distance was bo short that the mere 
mileage rate would uot cover expenses of 
Ihis nature. Rat subsequent legislation 
modified this view, aud a general charge 


toi MT\i<cs poifoimed at the station, com- 
iiiouIj called u terminal charge,” was 
gradually antliniued in addition to tin* 
mileage rate. Ikport ol Royal Commis- 
sion 18(57, p. xvxii. 

\ tj t L. K.. 15 (,t 15. D. 505. 

(:) ]‘> i/h i v. UniiwiHi/li'./iiif Jl, Co.. 80 
L. A., Ex. 2J9. 

(w) Pijjto v. Uiiitiiunitlit.lt ire Garni and 
Jl. Co., L. 1?., 1 App. Cns. 197; 49 L, J., 
Ex. 130, in which case, the House of Lords 
being equally divided, the decision of u 
majority of the Court of Appeal was 
affirmed. 

( 1 >) 31 & 32 Viet. c. 119 s. 17, 
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loading, covering, collecting, delivery, and other services of a like 
nature ” (c), but a charge for demurrage for goods delivered but not 
removed is not affected by a decision of the Railway Commissioners 
as to the reasonableness of it (d). The Commissioners have juris- 
diction not only as to the amount of a chargo for an admitted 
terminal service, but as to the question whether a service alleged to 
be terminal ought or not to be included in the mileage rate (e). 
Rate-books must be kept at mineral sidings, as well as stations in 
the ordinary sense of the term (/), and through rates must he 
shown ((/), but only at the station of departure (//), and the manner 
in which they are divided amongst tho companies receiving them 
need not be shown (i). It is no answer to an application for au order 
to distinguish that tho rates are mileage rates within the par- 
liamentary powers, and are not made up of separate sums, as it does 
not follow that the wholo of each rate is for conveyance only, aud 
that part is not for other expenses (h). The order to distinguish will 
he confined to rates charged at the time of tho application {D, but tlio 
withdrawal of rates after application will not disentitle the applicant 
to au order at the heaving (m). It is not a compliance with an order 
to distinguish, as pointed at by sect. 14, to “ specify the nature 
and detail ” of expenses other than those of conveyance, to give a list 
of services performed and to state tho total charged for all of them : 
what is required is a statement of what terminal services are under- 
taken with respect to tho particular traffic of the applicant, and of 
how much is charged for each such service (n), in order that it may 
be seen under sect. 15 whether an expense charged for is correctly 
charged, and whether the amount charged is reasonable (o). 

The modern “ maximum rate clause ” usually provides for terminals 
as follows : — 

“ The maximum rate of charge to ho made by the company for the convey- 
ance of animals and goods ... on the railway, including tho tolls for tho use 
of tlio railway, and for waggons or trucks and locomotive power, and for every 
other expense incidental to such conveyance (except a reasonable charge for 
loading and unloading goods at any torminal station in respect of such goods, 
aud for delivery and collection, and any other service incidental to the business 


(<■) 36 k 37 Viet. c. 18, m. 14, 15. 

(ii) North Eastern R. Go. v. Cairns, 32 
W. R. 829. 

(e) Nation Colliery Co. v. L. <5 N. IF. 
R. and G. W. R. (Jo., 4 Nev. & Mac. 257. 

{/) Harbornc R. Go. v. L. <0 N. W. R. 
Co., 2 Nev. & Mac. 169. For form of 
order to distinguish, see Bailey v. L. G. 
and D. R. Go., 2 Nov. 8c Mae. 69. 

(0) Ojclctde v. N. E. R. Go. (No. 3), 
3 Nev. k Mac. 35. 

(A) lb. 

(1) TFatkiiwii v. Wrexham d' Co, 
(No. 8), 3 Nev. & Mac. 446. 


[k) Junes v. North tit tier a R. (Jo., 2 
Nev. k Mac. 208. In Homed v. Midland 
It. Go., 3 Nev. & SLie. 253, tho Commis- 
sioners refused au older to distinguish 
minerals on the ground tliat no terminal 
servicoH wero performed for the applicant. 

(/) Hal! v. L. B. 6 S. U. 11. Go., 4 fi. 
& U T. C 398. 

(m) Berry v. L. V, & IK R. Go., 4 E. 8c 
0. T. C. 310. 

(a) Golmm v. Q. E. 11 . Co., 4 ft. k 
0. T. C. 108. 

(o) BircJujrove Steel Go. r. Midland R, 
Go., 6R. & C. T. U. 229. 


Cmnuinu form 
clauw a>. to 
terminals. 
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8. Terminal or duty of a carrier, where any such service is performed by the company), sh 
Ctaiyei n ot exceed the following sums,” <fcc. 

customer ought It was held by the House of Lords, upon a clause substantia] 

d?spam!nf\!itii f identical with the above, (1) that the customer charged for t‘ 
advices. services mentioned in tho exception ought to have a distinct opti 
■Smtoom. given him by the company of availing himself of them at the coi 
v oumw C °' P an y’ s ra f° °f charge, or of doing them himself (p ) ; and (2) th 
neither taking the waggons of a colliery owner from his own sidin 
and attaching them to the trains of the company, nor returning the 
from the line of the oompany to the sidings, nor allowing the collie 
owner to leave his coals on ground adjoining the lines, were “service 
within the meaning of tho exception, although the last thing nam< 
the allowing the deposit of coal, might have been made the subject 
an agreement for extra payment (q). 

sidmljs'V ^ was a ^ s0 ^eld by a Divisional Court (r), that station acco: 
Hull's ow. modation, the use of sidings, weighing, checking, clerkage, watchii 
and labelling, provided and performed by a company in respect 
goods traffic carried by them as carriers, may be and primti fa 
arc services incidental to the business or duty of a carrier ; also tl 
whether they are so or not iu any particular case, is a question of ft 
for the Railway Commissioners, so that if they are found to be so t 
services may be the subject of an additional Charge («). 

Modern special Acts also usually contain the following clause : — 

“Terminal “No station shall bo considered. a terminal station in regard to any go< 

station. ’ oonveyed on the railway unloBS such goods liave been received thereat dir 

from the consignor, or are directed to bo delivered thereat to the consignee.” 


Cleaiiblng of 
cattle truck* 
under Con- 
tagious Diseases 
Act; 

under cattle 
plague in dm. 


By the Contagious Diseases (Animals) Act, 1869, 32 & 33 Yi 
c. 70, s. 62, railway companies were bound to cleanse and disinfect, 
the Privy Council should direct, all trucks, horse boxes, and vebid 
used by them for the carrying of animals. Where a " cattle plag 
order ” directed that every carriage-truck required to be cleans* 
should bo “ cleansed and disinfected once in twenty-four hours duri 
the time when it is used for any animal ; ” and by a clause in thi 
special Act, the defendants’ maximum rate of carriage of animi 
included every expense incidental to conveyance, “ except for exti 
ordinary sorvicos performed by tho company, in respect of which th 
might make a reasonable extra charge,” it was held that the d 


(») Laiuashhc and Yoihbhiu II. Co. v. L. R. 17 Q. B. D, 280 — 0. A. 

Oidlow (No. 1), 42 L. J., Ex. 129. (a) Hull v. L. B. I S. C. R. Co., L. ] 

(<l) Lmctt&lurc anti Yoilihhe 11. Co. v, 13 Q. B, D. 505 ; 63 L. T. 845, overruli 
G allow (No, 2), L. II., 7 If. L. 517 ; ami Ben ij v. L. C. J> 2). R. Co., 4 E. & C. T. 

j>ue Islt of Wight It. Co's caw, 4 R. & 310, and Kanjoson v. &. W. R. Co,, 4 

(J. T. C. 128. _ & C. T. C. 426. See Ball s case criticis 

(/•) The Court of Appeal had no juris- by the Railway Commissioners in th 

diction to hear an appeal against this judg- 12th Annual Report, cited 5 R. & C. T. 

meat. Hall v, L, B, tfc S. C. R. Co., at p. 48. 
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fendants could not charge the owner of a cow which they hod carried 
for him with the cost of cleansing the truck, as such cleansing was 
not a service performed for the owner within the meaning of the 
special Act (f). The Act of 1869 is repealed and replaced by an Act 
of 1878, a corresponding though differently worded provision, of 
which (sect. 32, par. xxi., post, Vol. TI.) would seem to have a similar 
effect. 

The weighing of goods for the convenience of thu consignee is, wailing, 
though not expressly authorized by a terminal clause, incidental to 
the statutory powers of a railway company, which may maintain an 
action to recover charges for such a service (u). 

An action to recover for loss of goods delivered to be carried is Biwhofcon- 
“founded on contract" within the moauing of the llGth section of 
the County Court Act, 1 888 (,r), replacing the 3th section of the 
County Court Act, 1807, which primii funic deprives a plaintiff 
of costs if lie fail to recover 20 1. in an action founded on contract, or 
10 1. in an action founded on tort, but an action to recover for loss 
of goods delivered to a consignee after notice to the company of 
election to stop in transitu, is an action founded on tort within that 
section (y). 


4. The Restriction imposed by the 7th Section of the Railway and 

Gamed Traffic Act, 3834, upon Special Contracts ns to the Ulld 
carriage of Goods and Animals. 

At common law, carriers wore always able to limit, by special con- 
tract, their liability of insurers of the goods and animals delivered to 
them for carriage (?) ; and the 6th section of the Carriers Act, to 
which we shall presently refer,' expressly saved the power to make * ^ r )7!s , 
such special contracts. Railway companies were not slow to avail 
themselves of this power, and many questions speedily arose between 
them and their customers both as to the meaning of such contracts 
and as to whether they were brought to the notice of consignors. It 
was decided in numerous cases that the companies were enabled by 
such contracts to exempt themselves from the effects of even gross 
negligence (a ) ; and it was also established to be immaterial whether 


(/) Cor v. On at Eastern Jl . Uo., L. 11., >5 Q. 13. 13. 23. 

4 0. P. 181 ; 38 L. J. , C. l\ 153. (:) WgU v. Pickfonl, 8 M. & W. 413 ; 

(u) London and A'orUi Western 11. Co. Uhijiptndulc v. Lcnuv shirr uml Yorkshire 

v. Price, L. 11 l). 13. D. 485 ; 52 L. ,T., It. Co., 21 L J., Q. 13. 22. 

Q. B. 754. (»' See Uni r v. LamtsJtit'e and Yoik- 

(x) Fleming v. Manchester, Slaffield aiul shire R. Co., 7 Exc]i.j707 ; 21 1,. J., Ex. 201, 

Liiicolnshirc R. Co,, L. R. 4 Q, B. 1). 81 — ami tlio belief, of caws reviewed liy Blaek- 
O. A. liuvn, .1.. in Peek v. North titaponhlure 

(y) Pontifcjs v. Midland 11. Co., L. Jl., 11. Co., 10 II. L. C. 473, ]>. 5(3.1, post. 



5 64 


CHAP. XVI.— RAILWAY COMPANIES AS CARRIERS. 


4. Sp‘dal Con- 
tracts as ta Goods 
and Animals. 


Company to be 
liable, notwitli- 
BUndingnotices. 

IT & 18 Viet. 

«. 31, h. 7. 


Condltlous must 
be reasonable. 


limitation of 
amount of 
liability. 


• Page 673, post. 

Claimant to 
pmve ulue. 


Special Contracts 
must be .signed. 


Saving of 
Carriers Act- 


the consignor signed a written document or not, and that it was 
sufficient if a ticket were delivered to him, or even if a verbal state- 
ment were made to him by a booking clerk (&). 

Sucb a state of law, under the peculiarities of railway traffic, gave 
rise to a general dissatisfaction, which led to the interference of the 
Legislature. Accordingly, by the 7th section of the Bailway and 
Canal Traffic Act, 1854, the following restrictions are imposed : — 

11 Every such company as aforesaid (r) shall be liable for the loss of or for any 
injury done to any horses, cattle or other animals, or to any articles, goods or 
tilings, in the receiving, forwarding or delivering thereof, occasioned by the 
neglect or default of such company or its servants, notwithstanding any notice, 
condition or declaration made and given by such company contrary thoroto, or 
in anywise limi ting such liability ; eveiy such notice, condition or declaration 
being hereby declared to bo null and void : Provided always, that nothing herein 
contained Bhall be construed to prevent the said companies from making such 
conditions with respect to the receiving, forwarding and delivering of any of the 
said animals, articles, goods or things,, os shall be adjudged by the court or 
judge, before whom any question relating thereto shall be tried, to be just and 
reasonable : Provided always, that no greater damages shall be recovered for the 
loss of or for any injury done to any of (d) such animals, beyond the sums 
hereinafter mentioned ; (that iB to say,) for any horse fifty pounds ; for any neat 
cattle, per head, fifteen pounds ; for any sheep or pigs, per head, two pounds ; 
unless the person sending or delivering the same to such company shall, at the 
time of snch delivery, have declared (e) them to bo respectively of higher value 
than as above mentioned, in which case it Bhall be lawful for such company to 
demand and receive by way of compensation for the increased risk and care 
thereby occasioned, a reasonable percentage (/) upoq, the excess of the value so 
declared above the respective sums so limited as aforesaid, and which shall be 
paid in addition to the ordinary rate of charge ; and such percentage or 
increased rate of charge shall be notified in tlie manner proscribed in the statute 
11 Geo. 4 & 1 Will. 4, c. 08,* ancl shall be binding upon such company in the 
manner thorein mentioned : Pivvided also, that the proof of the value of such 
animals, articles, goods and tilings, and the amount of the injury done thereto, 
shall in all cases lie upon the person claiming compensation for such loss or 
injury : Provided also, that no speoial contract botween such company and any 
other parties respecting the receiving, forwarding or delivering of any animals, 
articles, goods or things as aforesaid, shall be binding upon or affect any such 
party, unless the same be signed (r/) by him or by the person delivering such 
animals, articles, goods or things respectively for carriage : Provided also , that 
nothing herein contained shall alter or affect the light, privileges or liabilities of 
any such company under the said act, 11 Geo. 4 & 1 Will. 4, c. 68, with respect 
to articles of the descriptions mentioned in the said act.” 


(J) Morville v. 0. N. R Co., 21 L. J., 
Q. B. 319 ; Walker v. York and North 
Midland R Co., 2 E. k B. 750 ; 23 L. J., 
Q. B. 73 ; York awl Berwick R Co. v. 
Crisp, 23 L. J., P. 125. 

(c) I. e. (see s. 2), “ Ilailwny company, 
canal company, and railway and canal 
company.” Tlio statute does not, there- 
fore, apply to eases where ordinary curriers 
use a railway for the purpose of carrying 
cattle. But it is more extensive than the 
Carriers Act, which only apply to canicrs 
by land. 

(d) See Samson v. L. B. di S. C. B. 
Co., 29 L. J., Q. B. 209. These words 
should be read as “any of the following of 
such animals.” 


(e) Knowledge by the company without 
declaration will not entitle them to in- 
creased charge. Robinson v. L. <fc 8. W. 
R. Co., 31 L. J., C. P. 234. 

(/) In Robinson v. L. d. S.W. R Co., a 
Loudon special jury found 5 per cent, on 
additional value ot horse above 507., for 
carriage about 50 miles reasonable. Some 
companies charge a small additional per- 
centage per mile, while others charge an 
equal percentage whatever the distance 
may be. 

(g) See Peek's Case, infra. Parol evidonce 
of an additional contract was admitted in 
Malpas v. L. & S. W. R. Co., Harr. & 
Ruth. 227. 
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This obscurely-worded section (h) has given rise to considerable 
litigation. It was established in 1863, but not until after the question 
had been three times brought before the Exchequer Chamber (i), 
that all parts of the section must be read together, and that the con- 
ditions spoken of as capable of being imposed by railway companies 
in limitation of their liability as common carriers must not only be 
in the opinion of the Court or judge just and reasonable, but must 
also be embodied iu a written contract, signed by the consignor of 
the animals or goods. This was decided by the House of Lords in 
Peek v. North Staffordshire R. Go. {1c). 

The facts were shortly these. Mr. Peek desired to send some 
marble chimney-pieces to London. Messages and notes passed 
between him and the agents of the defendants as to the terms on 
which they were to be carried. The agent stated, as a condition, 
that the company would not be responsible for damage unless the 
value wore declared and the chimney-pieces insured, the rate of 
insurance being fixed at 10 per cent, on the declared value. After 
some delay, the agent received a short note signed by the agent of 
tho plaintiff, requesting that the marbles might be forthwith sent to 
London “not insured.” They were sent accordingly and suffered 
damage. It was held by the majority of ihe House of Lords, that 
there was not any contract signed within the meaning of the section ; 
that the note could not be so connected with the other communica- 
tions as to constitute the required contract j and that the plaintiff was 
entitled to recover (l). 

Lord Westbnry, in giving judgment, in concurring with the inter- 
pretation put upon the section by Jervis, 0. J., in Simons v. Great 
Western R. Co. (m), observed 

“ I think that the tine construction of tho section may he expressed in a fow 
words. I take it to bu equivalent to a simple enactment that no general notice 
given by a railway oompany shall bo valid in law for the purpose of limiting the 


{h) It is said iu argument in Dm l v. 
South Devon JR. Co., 29 L. J., Ex. at p. 444, 
to have Ven buggestud to Mr. Cardwell by 
Messrs. Baxsndalo & Co. It was inserted 
in the House ot Lords on the motion of 
Lord Lyndluirst, and it line boon .said that 
the intention ot it was that a company 
under tho first proviso might give a genual 
notice limiting their liability, and that it 
is a mistake to hold (as it has been held 
by tho House ot Lords) that the condition 
was intended to be void if not signed. Per 
Bramwell, B., in Cohen v. it. J£. It. Co,, 
L. £., 1 Ex. Div. at p. 219. 

(i) M‘ilatiua v. Lancashire and York- 
shire JR. Co., 6 H. & N. 327 ; Peck v. 
North Staffordshire 11. Co., E. B. & E. 
98H ; Raniion v, L. <£’ B. 11. Co., 2 B. & 


S. 152. 

[k) 10 II. L. Cus. 473 ; 32 L. J., Q. B. 
241, diss, Lord Chelmsford. Both the 
history of the eases and tho policy of the 
law mo elaborately reviewed in the opinions 
of the woven judges (Blackburn, Willes, 
Crompton nud Williams, J.F., Mai tin, 15., 
Pollock, C. H., and Cockbuiu, C. .1.) who 
delis crul opinions for the guidance of the 
House, The case itself is sail l by Lord 
Bramwell iu if. S di L. 11. Co. v. Drown, 
8 App. (Jus. at p. 716, to liuvo been 
wrongly decided, and to lm known to 
Lord Bramwell “to bo contrary to the 
intention of tho frnincis of tho net.” 

(/) It wub also bold that the condition 
was not “reasonable.” 

(m) 18 C. B. 805, at p. 829. 
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4. bjietiul toil • 
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and Aitimth. 


Signature. 


common law liability of the companies os carriers. Such common law liability 
may be limited by such conditions as the Court or judge shall determine to be 
just and reasonable ; but with this proviso, that any such condition so limiting 
tho liability of the company shall be embodied in a special contract in writing 
between the company and the owner or person delivering the goods to the com- 
pany, and which contract in writing shall be signed by such owner or person.” 

After giving an opinion that fcho special condition before the Court 
was not “ reasonable,” Lord Westbury proceeded : — 

“It is not only necessary that the conditions should be just and reasonable ; 
it is also necessary that it should be embodied in a special contract in writing 
signed by the owner of tho goods or the person delivering them. And the 
second question that arises, although in truth the first point [as to the ‘reason- 
ableness ’] would dispose of the whole case, is, whether there does exists in this 
case any special contract in writing signed by the owner of the goods, or the 
person delivering the goods. It is insisted by the company that that requisition 
of the statute is answered and fulfilled by the letter of the 1st August, 1857 ; it 
is contended that the words ‘not insured,' which are found in that letter, 
refer to 1 and incorporate that condition. I am clearly of opinion that there 
is no foundation for that contention on their part, and I am also of opinion 
that it is not competent, by any description or parol ovidence, so to interpret 
tho words ‘not insured' as to embody or incorporate the condition itseK 
into tho letter, and thereby make it a special contract in writing. Such 
special contract in writing, signed by the party delivering the goods, must 
itself, either in terms or by distinct reference, set out or embody the condition 
in question. But I am of opinion that thoso words ‘ not insured ” do not refer 
to the written condition, or afford any ground upon which the written condition 
con be regarded as incorporated with the letter. In order to embody in the 
letter any other document or memorandum or instrument in writing, so as to 
make it port of a special contract contained in that letter, the latter must 
either set out the writing referred to, or so clearly and definitely refer to the 
writing, that by force of the reference the writing itself becomes part of the 
instrument it refers to,” 

Lord Oanworth and Lord Wensleydale concurred, the former in- 
timating that the onus of proof is upon a railway company to show 
that the conditions of a special contract are “just and reasonable.” 

A signature is binding although tho party signing cannot read (u) ; 
and it has been hold that signature by a common agent is suffi- 
cient (o). The words of the section, however, are that the special 
contract shall not affect the party “ unless the same be signed by him 
or the person delivering,” and it is perhaps doubtful whether parol 
evidence could be admitted to show that the party or person 
delivering constituted a servant of the company his agent to sign. 

It seems to bo the better opinion that the section is confined in its 

(«,) Kirby v. 6r. IK. 11 (Jo., 18 L. T. (o) Aldridge v. (f. JF. It. (Jo., 83 L. J., 
658 ; Foreman v. G. W. 11 Go., 38 L. T. 0. 1\ 161 ; 15 C. B., N. S, 582. 

852. 
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application to cases where the loss or injury is occasioned by the to° n of 
neglect or default of the company, so that if a loss bo occasioned, by no s^ euoe ou b- 
pure accident, a special contract will be valid, although it be neither 
signed nor reasonable (p). 

The words " loss of or injury to ” appear to have been taken from 
the Carriers Act. It seems that they will include either a temporary 
or a permanent loss arising from a mis-delivery ; and they have been 
assumed to bo applicable to a delay resulting in loss of market, and mm a. 
not in injury to the goods or animals themselves (rj). Deterioration “ immy*" 
of cattle from want of food and water is an “ injury” (r). 

Contributory negligence on the part of the consignor would seem rmitirtmhnj 
to excuse the company («). consign*. 

The necessity of the signature applies only where the company is xmwiiipiuMtion 
seeking to exempt itself from liability by the terms of the contract, ease when- 

° r . . J . . consignor sets 

so that, if tlie consignor he setting up the contract, it is no answer to up coni wet. 
say that he has not signed it (/). 

The limitation of liability applies to injury happening prior to {^ r yi 1crora 
booking. Whore a horse backed upon some girders negligently left hoi*. 
in the station of the defendants and was killed, it was held, by the 
Exchequer Chamber, that the owner could not recover more than 
502., although the injury happened before the declaration of increased 
value could bo made in* the ordinary course (it). 

Dogs, it will be observed, are not expressly named in the opening Dogs 
general enumeration of “ horses, cattle, or othor animals,” and are not 
included in the special enumeration of “horses, neat cattle, sheep or 
pigs,” with respect to which there is a limit of liability. They are, 
however, clearly included by implication in the opening enumera- 
tion (.r), and were probably not mentioned therein, in analogy to the 
toll clauses of the special Acts which usually comprehend them under 
the words “ shcop, pig, or other small animaL" With respect to the 
limitation of liability, there is none under the section; a contract, 
however, in the form hold unreasonable in Atshicidon’u Cane (y), would 
probably be held reasonable if it contained after the words “ in any 
case,” the words “ except in case of wilful misconduct,” or words to 
the like effect (z). 


(p) Ilarrkoii v. L. Z»*. it' tf. V. M. Vu., 
31 L. J., (,>. B., E^ch., put lirle, ( .r.,«md 
Keating, J., at pp. Ill, 110. The Court 
below, however, aisumud that the Liw was 
otliei wiio, ami tho point is Mall open. 

(y) See Jlroun at sc, L. R., 8 App. Ctis, 
708, and p. 508, poM. 

(r) Allday v. (I. W. Jt. Vu., 31 L. J, 
Q. 33. 5 j 5 13. & S. 903 ; 11 Jnr., N. S. 
12 . 

(*} JVhc v. 6. IV. R Vo., 25 I.. J., Kx. 
258 ; 1 II. * N. 03. 

(0 Baxciulale v. Omit ) i* II. 


Vu., L R., I B. 211 i 38 L. (,[. |{. 
137. 

(it) Uodi/man v. IVtd Mullmul /{. Co, 
35 L. J M (}. 13. 85 ; 5 B. A S. 173, udi lin- 
ing decision liclow, 3 5 L. J., <j. H 233. 

(•»■) llamwn v. L. JJ. <(■ & C. II, Co, 
29 L J., Q. B. 209 ; 31 L. J., (J. B. 113 : 
Ahhnulm v. L. I>. «b S. V. II, Vo , L If., 
5 E\. Die. 190 ; Did™ v. V. jV. ]}. Vo., 
L. R., 18 (). B. D. 17<i. 

({/) See p. 570, infra. 

(;) See pei Kelly, 0. It, mid Hawkins, 
J., in Js/irjii/int’i. iirsf, uipu. 
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CIIAP. XVI. —RAILWAY COMPANIES AS CARRIERS. 


4. Special Con- 
tracts ah to (fmh 
anil Animate. 


Cloak mom. 
Through truffle. 


Sea traffic. 

Passengers’ 

]0(®agc. 


Conditions held 
renBonalile. 


The section has no applications to goods left at the cloak room of a 
station (a). 

Nor does it apply to a contract exempting a company from liability 
on a railway not worked by themselves. Therefore, a through pas- 
senger from. London to Paris, and whose portmanteau was lost between 
Calais and Paris on a French railway, failed to recover for the loss of 
it from the English company ( b ). The section does not extend to 
sea traffic (c), but it extends to passengers’ luggage (d). 

It is important to ascertain what conditions are reasonable and 
wbat unreasonable. But it should in the first place be stated, that if 
conditions are separable they may be separated, and one upheld as 
reasonable whilst another is held void as unreasonable (e) ; and a 
reasonable condition may be applied to a state of facts which makes it 
unreasonable (/). 

The following conditions have been held to be reasonable : — 


Aitemativo “ I beg to inform you that to parties willing to free and relieve this company, 
and the othor railway companies over whose lines fish may be forwarded from 
any of our stations, from all liability for loss or damage by delay in transit, or 
from whatever other cause arising, the company agree that the rates charged 
will be one-fifth lower than where no such undertaking as the annexed is 
granted. 

“ [flirpwlfor company .] 

“ In reference to the abnvo, I ropiest that you will forward all fish delivered 
by me or on my account from any of your stations at the lower rate, and I 
undertake and agree to free and relieve the railway companies from all claims 
or liability for loss ox damage. 

“This undertaking to continue in foreo from the present date (28th December, 
1880), until the 31st December, 1885. 

“ [Signal hy consignor ] (g). 

“ Goods conveyed at special or mileage rates must be loaded and unloaded by 
the owner or tlicir agents, and the company will not he responsible for any risk 
of stowage, loss or damage, however caused, nor for discrepancy in the delivery 
as to either tjnantity, number or weight, nor for the condition of articles so 
earned, nor fur detention or delay in tho convoying or delivery of thorn, how- 
ever caused (/i). 

Lessor liiaikcl, “That tho company will not, under any cireumstaneos, bo liable for loss of 
market or other claim arising from delay or detention of any train, whether at 
starling or at any of tlio stations or in the conrso of the jora-noy ; ” in answer 
to a claim arising from loss of market (i). 


(а) Fan Toll v. South East ten Ji. (Jo., 
31 L. J., 0. 1’. 241. 

(б) Zhiky. South Easier}) I! . do., L. R., 
4 Q. B. 339 ; 38 L. <T., Q. E. 209 ; 20 L. T. 
873. 

(.•) Sue p. 027, post. 

(/?) See p. 3S7, post. 

(0 Simons v. G. JV. A'. Go., 20 L. 

U. P. 25 ; .V ‘Cam v. L. «£■ xV. IV. 1?. Co., 
31 L. .T,, Ex. 55 ; 7 H. & N. 477; 34 L. J., 
Ex. 39. Bui aeo Kirby v. <7. IF. II. Co., 


18 L. T. 658. 

(/) Per Martin, 13., in Gregory v. West 
Midland It. Co., 33 1.. J., Ex. at p, 
157. 

(if) Manchester, Sheffield ami Lincoln- 
shire 11. Co. v. Brown , L. II., 8 App. Cius. 
703, and see p. 571, port. 

(h) Simons v. G. TV. JR. Co., 26 L. J., 
C. P. 25. 

(0 whit* v. a. w. n. Vo., 20 L. j., 
C. P. 158. See Beal v. South Devon E, 



SECT. 4 . — SPECIAL CONTRACTS AH TO OOODS AND ANIMALS. 


569 


“ The company is to be hold free from all risk or responsibility in respect of 
any loss or damage arising in the loading or unloading, from suffocation or from 
being trampled on, bruised or otherwise injured in transit, from fire, or from 
any other cause whatever. The company is not to be held responsible for 
carriage or delivery within any certain or definite time, nor in time for any par- 
ticular market ; ” in answer to a claim for suffocated and injured cattle sent by 
rail (A). 

“ No claim ha* deficiency, damage or dotontion shall be allowed unless made 
within three days after delivery of the goods, nor for loss unless made within 
seven days aftor tho timo when they should, have boon delivered. 

“The company will uot bo answerable for the loss ur detention of any goods 
untruly or incorrectly described or declared in tho declaration or receiving-note 
furnished by the company (l). 

“Tho company will not undertake to convey fisli except tinder tho general 
conditions published at tho railway stations in the train tables, and except 
under the following special conditions ; — ‘ That the company shall not bo 
responsible under any circumstances for loss of markot, or other loss or injury 
arising from delay or detention of trains, exposure to weather, stowage, or from 
any cause whatever other than gross neglect or fraud ’ ” (hi). 

A condition tlmt the company “ do not admit ” liability for any 
animal dying of disease or arriving at destination in such condition 
as to walk from the truck, the expression “ do not admit ” being con- 
strued to mean that the liability must bo established by proof (n). 

A declaration, signet? by the sender, that the value of seven horses 
did not exceed lOi. per horse (o). 

“ The company will not be answerable for the loss nr detention in respect of 
goods destined for places beyond the limits of the company’s railway ; and as 
respects tho company, their responsibility will ceaso when such goodB shall h&vu 
been delivered over to another carrier in tho usual course for further convey- 
ance. Any monoy which may bo roceived by the company as payment for tho 
conveyance of goods beyond their own limits will bo so rouoivod only for tin* 
convenience of the consignors, and for tho purpose of being paid to the other 
carrier” (/>). 


Injury to live 
stock. 


Claim tii tio 
made within 
limited tune. 


Untrue ilescriii- 
tlnn. 


Fislu 

Jlllt v. South 
IhrniR Co. 


Value of Lome* 


Limiting respon- 
sibility ut pom- 
IMinytu their 
own line. 
.IWififw v. 
fl. I!'. Jl. t n. 


do., infra, u. (»») ; Lord v. Midland 11. 
On., 36 L. J., P. T. 170; Mathews v. 
Lidilin and iJeotjbda if. do., 17 Ir. C. 
L. E. 87. 

(A) VuetU iujton v. Hu nth TFahi if. do., 
26 L. .T, Ex. 106 ; but sec M'Muiivt v. 
Lancashire aiul Yorkshire 11. Co., 28 
L. J., Ex. 363 ; i H. & N. 327 ; post, 
p. 670 10- 

(1) Lewis r. ft. IV. if. On., 20 L .T., Ex. 
426 ; 6 H. & N. 867. 

(hi) Leal v. iS 'until Li run 11. Co., 20 
L. ,1., Ex. 441; 5 11. & N. 876, aliinnufl 
in Excli. Oh., 12 IV. It. 1115; 11 L. T. 
184 ; 3 H. & C. 337. The “train tables” 
gave notice that ii&li was convoyed by 
“special ngi cement only, and on the ex- 
press condition that the sender should 
sign" a declaration “exempting the com- 


pany from all liability for loss or injury 
arising from delay or detention of train, 
or from any other cause other than gross 
neglect or fraud.’’ 

(n) Urr at IVrdt rii 11. t'n, v. Mitfiiiiliji, 
L Jl., 12 App. Cns. 218, and p. 372, 
post. 

(o) SYCuiin v. L. and N. TV. Jl. do., 
31 L. J., Ex. 65 ; 7 IL te N. 477; 34 L. J., 
Ex. 30 ; 3 II. k C. 313. The declaration 
of value w«>, hold to lie no part of the cou- 
luict. It was also held, that payment of 
monoy into Point admitted tho unqualified 
contract declined upon, See also Jlobinson 
v. ((. W. 11. Co., 33 L. .r., C. r. 123 ; 
Harr. & Ruth. 07. 

(/;) Ahbidtjc v. If. IV. 11. Go., 33 L. J., 
U. \\ 161 ; 15 C. 11., X. H, 682. 
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CHAP. XVi.— RAILWAY COMPANIES AS CARRIERS, 


4. Special Con- 
tracts ai in Gottis 
and Animals. 

Ui'KlitJPiK’P. 
Bunion of proof. 

Unndltimw hold 
unreasonable. 


A condition for liability for negligence only, at lower rate, is reason- 
able^) ; and in such case the onus of proving the negligence is on the 
plaintiff (r). 

On the other hand, the following conditions have been held to be 
unreasonable. A condition that — 


Impioper puck* 
lug, in answer 
to loan. 


lluises to lm 
can leil at 
owner’ll rink 


Itimth v. North 
Undent R. Co. 


RcquiKMiiclit to 
inmire luizaiilotw 
goods. 


Doga. 

Jtorrh m v. L. 
B. <il li. U Ji. l». 


11 Tho company will not be accountable for the loss, detention or damage of any 
paokago insufficiently or improperly packed, marked, directed or described, or 
containing a variety of articles liable by breakage to damage each other (s). 

“ This ticket is issued subject to the owner’s undertaking all risk of convey- 
ance, loading and unloading whatsoever, as the company will not be responsible 
for any injury or damage (howsoever caused) occurring to live stock of any 
description travelling upon the Lancashire and Yorkshire Railway, or in their 
vehicles (t). 

“ The bearer undertakes all risk of loading, unloading and carriage, whether 
arising from the negligence or default of the company or their servants, or from 
defect or imperfection in the station, platform or other places of loading or 
unloading, or of the carriage in which they may be loaded or conveyed, or from 
any other cause whatsoever (n). 

“ That tho company shall not bo responsible for the loss of or injury to any 
marbles, musical instruments, toys or other articles, which from their brittle- 
ness, fragility, delicaoy or liability to ignition are more than ordinarily hazardous, 
unless declared and insured according to their value (jg). 

“ The company will not be liable in any case for Iobs or damage to any horse 
or other animal above the value of 40 1, or any dog abeve the value of 5 l., unless 
a declaration of its value, signed by tho owner or his agent at the time of book- 
ing, shall have been given to them ; and by Buch declaration the owner shall be 
bound, the company not being in any evont liable to any greater amount than 
the value so declared. The company will in no case be liablo for any injury to 
any horse or other animal, or dog, of whatever value, when such injury arises 
wholly or partially from fear or restiveness. If the declared value of any horse 
or other animal exceed 4 Of., or any dog 51., the price of conveyance will, in 
addition to the regular fare, be after the rato of 21. 10s. per cent, or M. per 
pound upon the declared value above 401., whatever may be the amount of such 
value and for whatever distance the horse or other animal is to be carried (y). 

f< The company aro not and will not be common carriers of dogs, nor will 
they receive dogs for conveyance except on the terms that they shall not be 
responsible for any amount of damages for the loss thereof, or for injury thereto, 


(rj) Em ris v. Midland M. (Jo., 25 W. 11. 
63 (cows). 

(r) lb. ; Smith v. Midland 11, Co., 45 
1* T. 813 (cows). 

(d) Simons y. (f. W. It. Co., 26 L. J., 
C. 1*. 25 ; Carton v. Ei istol and Erctcr 
It. (Jo., 30 L. J., <). 15. 273 j 1 11. 4 S. 112. 
For rase of non-liability wluio tho company 
had declined lo j.aelc furniture, see Harbour 
v. S. Ji. it. Co., 34 L. T. 67. 

(0 M'JJunus v. L. and Y. Jl. Co., 2rf 
L. ,T., Ex. 353 ; 4 H. & N. 327 ; reversing 
s. a., 27 L. J., Ex. 201 ; 2 11. & N. 693. 
.See, also, M'Canrr v. L. «C* N. IF. Jl. (Jo., 
31 L. .1., Ex. 65 ; 7 H, & N. 477! 31 L. J., 


Ex. 3D ; Greyory v. West Midland R. Co., 
33 L, J., Ex. 155, acc. ; Robinson v. Q. W. 
11. Co., 35 L. J., C. F. 128; Harr, k Ruth. 
97. 

(«) J’ooth v. North Eastern, It. Co., 36 
L. J., Ex. 83. 

(,<•) Prd' v. North Staffordshire 11. Co., 
32 L. J., Q. i>. 241; 10 H. L. C. 473. 

(y) Ashndon v. L. B. <6 S. U. It. Co., 
L. if., 5 Ex. D. 190, where it is said that 
Harrison v. L. E. and S. C. 11. Co., 81 
L, J,, Q. B. 113, in which the very same 
condition was held reasonable by tho Ex- 
chequer Chamber, is overruled by Perk v. 
North Staffordshire R, (Jo., supra, p. 565, 
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beyond the sum of 21., unless a highor value be declared at the time of delivery 
to the company, and a percentage of 5 per cent, paid upon the excess of value 
beyond the 21. so declared (z). 

“ The company will not bo answerable for the loss or detention of or damage 
to wrappers or packages of any description charged by the company as 
* empties 1 (a). 

“ The company are not to be answerablo for any consequences arising from 
overoarriago, detention or delay in or in relation to the conveying or delivery of 
the said animals, however caused ( b ). 

“Tho company will not bo responsible fur any passenger’s luggage unless fully 
and properly addressed, with the name of tho owner ’’ (»■). 

It has become a common practice for companies to otter “alternative 
rates,” that is, a highor rate, at which tho company undertakes tho full 
risk of a carrier, and a lower rate at which it carries upon condition 
of being relieved from that risk. These alternative rates havo fre- 
quently come before tho Courts, and it appears that the conditions 
have been upheld as just and reasonable, if the company offer a bond 
fide option, and if the higher rate is reasonable as well as the lower 
one. Such is tho effect of Manchester, Sheffield , and Lincolnshire 
JR. Go., apps.. Brown, resp. (d), in which a fisli merchant relieved tho 
company “ from all liability for loss or damage by delay in transit or 
from whatever other cause arising,” in consideration of an alternative 
rate oue-fifth lower than tho ordinary, and the House of Lords held 
that such a contract was just and reasonable, and that the company 
were not liable for loss of market arising from a pressure of business 
whereby they failed to carry fish in time. It had previously been 
held by the Court of Appeal in Lewis v. Great Western It. Go. (e), 
in which the same principle was laid down, that a reduced rate 
of 40s., “ owner’s risk,” for nearly four tons of cheeses from London 
to Shrewsbury, the ordinary, which was also tho maximum rate, being 
60s., was just and reasonable, and exempted the defendants from 
liability for damage arising from their servants having negligently 
packed the cheese. 


(ij Didvm v. (J. N. It. Co., L. R. f 18 
q. B. I>. 170 ; CO L. J., q. n. Ill; 53 
L. T. 308 ; 35 W. R. 202— C*. A. Tho 
company, however, were held not to ho 
coimuuu earners of dogs, but only hound 
to afford reasonable facilities for their 
carriage. 

(n) Ahlrulyr v. U. W r . Jt. Co., 33 L. J., 
C. P. 101; 15 (J. B., N. R. 582. 

(ft) AUAny v. O. IF. 11. Co., ante, p. 
567, u. {>') ; and see Kirby v. (f. IF. 11. 
Co., 18 L. T. 638, per Martin, R., at Nisi 
Prius. 

(r) Cut lr r v. North London 11. Co., L, R., 
19 Q. 11. D. 61 ; 56 L. J., Q. B. 6J8 ; 56 
L. T. 639 ; 35 W. R. 575. 


[</) Mtnthahr, tihrffield ttiul Lincoln • 
.'•/tire 11. Co. app., Bromi resp., L. K., 

8 App. Cas. 703; 53 h. J., q. B. 124 ; 50 
L. T. 231; 32 W. 11. 207, levoraing C. A., 
Baggnllay, Ihvtt, and I.imlley, L.J.I. ; 10 
q. B. 1). 250; 52 L. J., q. 15. 132, aud 
restoring q. B. 1). (Matthew and (Jitvc, ,13.), 

9 q. B. 1). 230. 

{•) Lnch v. (irrut Wr/hro 11. Co.,L. It., 
3 q. B. 1 ). 195 ; 47 L. .1., q. 15. 131 ; 37 
L. T. 771 ; 26 \V. E. 255-<*. A. Roe also. 
iw to alternative rates, Co il<ty her v. C. IF. 
li. Co., lr., 8 0. L. 326; Lloyd v. Lion rid' 
tnul JFutt rfortl Jl. Co., 15 lr,, l\ L. 37; 
Fornnuu v. Ct. N. It. Co., 38 L. T. 851 ; 
UirrrisY. M. It, Co., 25 W. R. 63, 


“Emptl 


Orei eon 
Hi lay. 


Keiiniici 
inline,-, i 
!«»»«*• 


Allernat 

lates. 

Itmvn’t 


fswr. v. 
U. W. 1L 
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CHAR XVI. — RAILWAY COMPANIES AS CARRIERS. 


4. flji eaiat Con- 
trade as to Gnotls 
and Animate. 

" Owner’s risk. 1 ' 

Publication of 
higher r.ite. 


“ Wilful mis- 
conduct” 


“DotenUon.’’ 


Power to excwil 
maximum for 
animals. 


The expression “ owner’s risk ” means only the risk arising during 
an ordinary transit, and does not include any injury arising from 
delay or negligence on the part of the company (/). 

The higher rate need not be published in the manner that tolls axe 
directed to be published by sect. 93 of the Railways Clauses Act, 1845; 
the posting up the effect of it, as that it is ten per cent, above the 
owner’s risk rate, is enough (g). 

An exception for “wilful misconduct,” — which has passed into 
conditions as a common form — comprehends only actual wilful mis- 
conduct with knowledge that it will probably result in injury (h), as 
where a station master kept goods, misdirected to “Jeeves,” for a 
week, and then delivered them, without previous inquiry of the con- 
signor, to a person of the name of “ Jarvis ” (i). 

The withholding of cattle under a groundless claim to retain them, 
at the end of the transit, is not “ detention ” within the meaning of 
conditions that the company are not to be liable in respect of loss or 
detention or injury except upon proof that such loss, &c., arose from 
wilful misconduct. This was held in a case where cattle were 
delivered at Waterford to be carried to Gloucester, but were detained 
at Gloucester in consequence of the negligent omission of the de- 
fendants’ clerk at Waterford to enter them on the consignment notes 
as “carriage paid ” (k). e 

It would seem that the “ reasonable percentage,” which the com- 
panies arc authorized to demand by the section for the carriage of 
certain animals of high value, may exceed the maximum fixed by the 
special Acts, so far as the animals specified in the section are con- 
cerned. With regard to animals not specified, and with regard to 
goods, the section gives no power to exceed the maximum, and the 
higher “alternative rate” must in any case not exceed it (/). 


!i. Vrnleilimi 
a granted by the 
Carriers At t 


5. The Protection afforded by the Carriers Act. 

In consequence of the hardship of having at common law to carry 
as insurers goods of any size and value, it became a common practice 


( f) Robinson v. If. TF. R. Co., 35 L. J., 
C. P. 121; It Are v. L. ,0 N. IF. R. Co., 
L. B. 9 0. I’. 325 ; 30 L. T. 7«3 ; 22 W. R. 
919. 

((/) Great Western It. (/«. v. Mo car thy, 
L. R. 12 Ain.. 218 ; 56 L. J., 1\ 0. 
33 ; 5b L. T. 582 ; 35 W. R. 429. 

(A) G. IF. Ji. Co. V. Glcmtcr, 29 L. T. 
422; 22 W. ii. 72 ; H'chb V. ff. IF. 11. Co., 
26 W. It. Ill; iind see per Ursuiiwi'H, L. J., 
in Lewis's ease, 3 Q. 1). 11. .it p. 20b. 


(0 Moore v. G. JF. R. Co., 37 L. T. 186; 
25 W. R. 63. 

(*) Gordon v. 0. IF. Ji. Co., L. R., 8 
Q. 13. I). 44; 51 L. ,T., Q. B. 58; 45 L. T. 
509; 30 W. It. 230. 

(Z) See pur Cocklmm, C. J. , in Peel: v. 
North Staffordshire It. Co., 10 H. L. O., at 
p. 561. As to tbo power to clurge above 
the maximum far special service, see p. 
546. ante. 
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for carriers to publish notices to the effect that they would not be 
liable for property above a certain value, unless the nature and value 
of the property was declared and an increased charge paid ; the result 
was that many questions arose as to the construction of these notices, 
and whether they had been brought to the knowledge of persons for- 
warding goods (m). To remedy the uncertainty thus occasioned, and 
to relieve carriers from tho hardship above mentioned, the Carriers 
Act was passed in 1830, “ somewhat hurriedly, and at the instance 
of two private members, without having been based upon any public 
inquiry ” (>i). Although not passed specially with reference to railways, 
as is shown by the words of tho preamble as well as by the date of 
the act, it is a statute of tho greatest importance to railway companies. 

The first section sets forth tho mischief of the act, and provides the 
remedy, in the following terms : — 

“ Whereas by reason of the frequent practice of bankers and others, of sending c\ini.-i> \> 
by the public mails, stage-coaches, waggons, vans and other public conveyances N t}«». -i ( 
by land for hire, parcels and packages containing money, bills, notes, jewollery, " ' 1 p ‘ 
and other art irlen of great value in small romjtass, much valuable property is Preaui1,lp - 
rendered liable to depredation, and the responsibility of moil contractors, stage- 
coach proprietors, and common carriers for hire, is greatly increased ; and. 
wheroas, through the frequent omission by persons Bonding such parcels and 
packages to notify the value and nature of the contents thereof, so as to enable 
such mail contractors, stage-coach proprietors, and other common carriers, 
by due diligence to protest themselves against losses arising from their legal 
responsibility, and the difficulty of fixing parties with knowledge of notices 
published by such moil contractors, stago-coaoh proprietors, and other common 
carriers, with the intent to limit suoh responsibility, they have become exposed 
to great and unavoidable risks, and have thereby sustained heavy losses : Be it sect. 1 . 
therefore enacted, that no mail contractor, stage-coach proprietor, or other com- etoriem m 
mon carrier by land for hire, shall be liable for the loss of or injury to any article 1 m> liable a 
or articles, or property, of the descriptions following ; (that is to say,) gold or 
silver coin of this realm, or of any foreign state, or any gold or silver in a manu- ol w. unit 
factnred or unmanufactured stato, or any precious stones, jewollery, watches, vo, «f 
docks, or timo-picces of any description, tnnkets, bills, notes of tho Governor chaiKejMii 
and Company of tlio Banks of England, Scotland and Ireland respectively, or of 
any other bank in Great Britain or Ireland, orders, notes or securities for pay- 
ment of monoy, English or foreign stamps, limps, writings, title-deeds, paintings, 
engravings, pictures, gold or silver plate or pluted articles, glass, china, silks in 
a manufactured or unmanufactured stato, and whether wrought up or not 
wrought up with other materials, furs, or loco, or any of them, contained in 
any parcel or package which shall have boon delivered, cither to bo carried for 
hire, or to accompany tho porsnn of any pussongor in any mail or stage-coach 
or other public conveyance, when the valuo of suoh article or .articles, or pro- 
perty aforesaid, contained iu such parcel or package shall exceed tho sum of 
10?., unless, at the time of the delivery thereof at the office, warehouse, or 
rccciving-houso of such mail contractor, stago-coacli proprietor, or other com- 
mon carrier, or to his, her or their book-keeper, coachman or other servant, for 
the purpose of being carried, or of accompanying the person of any passenger 
as aforesaid, tho value and nature of such article or articles, or property, sludl 
have been declared by the person or persons sending or delivering Hie same, 
and such increased charge os hereinafter mentioned, or an engagement to pay 
the same, bo accepted by tho person receiving suuh parcel or package.” 


(m) Soo Gluyton v. Hunt, 8 Camp. 27, 7lh edition, 
and the other cases collected in the noirs (a) Report of Select Committe of House 
to Cogys v, Bernard, 1 Smith’s L. C. 22S, of Commons, 1877. 
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fi. Protection 
afforded biy the 
Carmen Act. 


Object, of Uieiict. 


To what kinds of 
loss tho act 
a)ipUus. 


Negligence. 

Overcarriftgc. 


C'ttoid cl 
juolccliun. 


The object of this act is twofold ; first, that the carrier receiving 
the article may be apprised of its nature, in order that he may give 
it a proportionate degree of protection; and secondly, that, as he 
incurs an additional danger and risk, he should have an increased 
compensation (o). The enacting part of the first section goes beyond 
the preamble, and extends to the particular articles enumerated, 
even whore they are not articles “ of great value in a small compass 
so that a larrje looking-glass is within tho act (p). “ Value ” means 
actual value to the party suing: where manufacturers allowed a 
discount to a merchant, who consigned jewellery to an intending 
purchaser, which was lost in transit, it was held that such discount 
could not be deducted (g). Although the act applies only to carriers 
by land, still, a contract to carry partly by land and partly by water 
is divisible, and in such a case the carrier is entitled to the protection 
afforded by the act, provided the loss took place on land (r). 

Tho act protects the owner in case of a loss arising from gross 
negligence of the carrier (a) ; and in case of a loss of or injury to 
goods negligently carried beyond their destination (t). Nor is the 
carrier deprived of the protection of the act merely by the fact that 
the loss of the goods is temporary and not permanent ; nor can the 
owner of the goods recover damages for the consequences of the loss, 
c.g. for the being compelled to replace the goods at onhanced prices. 
This was held by the Court of Appeal in J filler v. Brasch & Co. (u), 
in which the defendants, being earners from London to Lome, had 
niis-sent to Now York a trunk consigned to them for carriago by rail 
from London to Liverpool, and by ship from Liverpool to Italy. 
But where the carrier detained goods which have not been lost, he 
cannot set up tho act in answer to a claim arising out of the detention. 
This is explained, in Miller v. Branch, to be the effect of Hearn v- 
L. <£• ft. W. B. Co. (.»’). which was decided on demurrer. 

The result of the above decisions appears to bo that the protection 
of tho act extends to cases of loss or injury caused by any accident or 
negligence, even though the acts done may technically amount to a 
conversion of the goods, but does not extend to cases where the 
carrier, or those for whom ho is responsible, wilfully and purposely 


(u) Pei Bayloy, B., in Oiren v. Biiuutt, 
2 Cr. & M. at p. 359. 

( p) Owen r. Burnett, 2 Cr. & SI. 353 ; 
4 Tyiw. 133. 

((/) Bit ah it stv app. , It. it N. W. II. Co. 
ltsii, 15 Tj. T. 701. 

(r) Le CuuUvr v. L. <ti H. IF. 11. Co., 
35 L. J., t). B. 10 ; <i B. & S. 901 ; L. R , 
1 Q. B. 51 ; Piandani v. L. «!■ .V. IF. It. 
Co., 18 0. B. 220 ; Ban ndale v. <1. li. It. 
Co., L. R , 4 Q. B. 241 ; 10 B. a S. 212 
(«) Hinton v. Dtbbiii, 2 <). B, 640, 


(t) Morrill v. North Eastern It. Co., 
L R., 1 Q. B. I). 302; 45 L.,T., Q. 11. 289; 
34 L. T. 940 ; 21 W. R. 386 -C. A. 

(u) L. R„ 10 l}. B. D. 142 ; 62 L. J., 
Q. B. 127 ; 47 L. T. 085 ; 31 W. R. 190— 
(A A., revising Lopes, J., 8 Q. B. D. 35 ; 
Wallace v. Dublin and Belfast Jmetion 
H. (Jo., Ii. R., 8 C. L. 841, and Pianriani 
v. L. & S. IF. It. (Jo., 18 O. II. 220, are to 
the same elfect as to the temporary loss. 

(*) Hearn v. L. <£• S. IP. 11. Co., 10 Ex. 
793 ; 24 L. J., Ex. 180. 
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does any act inconsistent with the contract to carry, which occasions 
loss or injury. If goods be delivered to a carrier for a certain pur- 
pose, and ho wilfully do something else with them ho would seem to 
be liable notwithstanding the statute (y). 

We will now proceed to notice the numerous decisions as to par- Parucuiar 
ticular descriptions of goods. Some of the titles of the articles 
enumerated in the section explain themselves, so that no question 
can arise as to what the titles include. Such judicial decisions as 
havo been givou with reference to the others will now bo noticed in 
the order in which the several titles occur in the section. 

A chronometer comes under the description of a timepiece (c). Hinoiiim* 

In Bernstein v. Bit . mu dale (a) it was held that ivory, black and ti mints, 
agate bracelets, shirt-pins, common gilt rings, brooches, tortoiseshell 
aud pearl portmonnaies, and glass smelling-bottles, are trinkets, but 
German silver fuzccboxeB are not. In giving judgment, Cockburn. 

0. J., said (5 ) — 

“ With ruspuct to the Blurt-pins, bracelets, gilt rings, brooches, tortoiseshell 
portmonnaies and smelling-bottles, there is a distinction between some oi these 
articles which are used as ornaments to the dress and others which do not con- 
stitute any portion of the dress, and ore only occasionally produced, hut which, 
when so produced, are of on ornamental character. The first of these classes, 
such as shirt-pins, bracelets, lings and brooches properly como within the defi- 
nition of trinkets. I tliixsk that thir object is not utility, but essentially omit, 
ment ; but even supposing their main object to be that of forming some part of 
the dress, still, if they are intended to be, os these dearly are, ornamental to 
the apparel, they are, I think, trinkots. Thero is more difficulty in doalingwith 
the other portion of theso articles, whioli aro not always exhibited, but only 
produced occasionally, that is, wlion wanted, these are the portmonnaies and 
glass smelling-bottles. I think that although those may bo articles of use and 
necessity, yot, if by the superadditinn of so much ornament there is given to 
them such a character as to make tlieir main object ornament, they are trinkets. 

The intention of this act is to protect earners of articles of small bulk hut of 
considerable value, and therefore, if the articles are open to such a construction 
as to bring them within the act, we ought to adopt that constniction. The 
fuzee-boxes of German silver cannot, however, I think, fall within tlio defini- 
tion of trinkets. Tlioy are made of plain materials, and fche main, indeed 
almost the sole, purpose to which they can ho applied is the uso for which they 
were evidently intended ; these aro dourly articles of use and not ornament 
and aro nob trinkets. ” 

Where a document in the form of a bill of exchange for 11 1. 10#.» biik nut* 

, , . sorinitifH, 

accepted by the per»on to whom it was directed, hut liaviug no »ntmr- 

(</) See the judgment of Blackburn, .T., & S. 901. 

in Moi'ritl v. North Eastmi Jl. (Jo., L. TL, (nr) fi C. 15., N H. 251 ; 28 L. J., C. P 
1 Q. B, Div. 308 ; ami tlunvtt v. WilUta , 265, ovei ruling Jhi ei ij v, Mason, Car. ami 

f> B. & A. 53, which latter cusp tinned on M. 15, in which un eye-glass and gold 

a notice very similar in its terms to '.eel. 1 chain attached were satd by Lord Abinger 
of the act. not to be tiinkets. 

(-„) Le Couteur v. L. «f- S. W. Jl. Co.. (5) 28 L. J., U. P. 207. 

L. R., 1 Q. B. 54 ; 35 L. J., (J. B. 40; « B. 
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5. Prottelloti 
(tffomUd by th 
Cart ten Jot, 


Maps. 

Engravings. 

Pictures. 

Painting 1 .. 


Glass. 

Bilks. 


Pure. 

Lace. 


drawee was sent by railway in a parcel directed to the person wlio 
was intended to insert his own name as drawer, and to whom the 
person who signed as an acceptor was indebted, and was lost, the 
Court of Queen’s Bench held that the Carriers Act did not apply, for 
the document was not a bill of exchange, nor a promissory note, nor 
a security for money ; and, though it was a writing, was of no value 
beyond that of the paper (c). 

This decision shows that a seewrity is an instrument which may he 
put in suit (d). 

The cases of maps are not separable from the maps themselves (c), 

Prints and colourod prints have been held to be engravings (/). 

A picture and its frame aro considered as one article, and the 
carrier is protected from liability for damage to tho frame (g). 

The word “ paintings ” denotes works of art, and does not include 
coloured imitations of rugs and carpets and coloured working 
designs, although valuable, designed by skilled persons and painted 
by hand, if they have no value as works of art (//). 

Glass includes glass of any kind or size (i). 

In Hand v. Baxendale (k), silk tights and silk hose ; in Bernstein 
v. Baxendale (Z), silk watchguards ; in Brunt v. The Midland R- 
Co. (m), “ elastic silk webbing,” which is a woven fabric composed of 
silk, indiarubber and cotton, one-third of th« material being silk, 
and in Flowers v. The South Eastern R. Co. (n), a silk dross, were 
held to be silks within the meaning of the act. 

It is clear from these decisions that Bavey v. Mason (o) is not 
law. 

Hat-bodies made of fur and partly of wool are not furs (p). 

Whore a lace corporal, or communion cloth, in a gilt frame, 
covored with glass, was lost, it was hold that tho lace and glass only, 
aud not the frame, camo within the act (q). By the Carriers Act 
Amendment Act, 18Uo (/■), the term “ lace ” is to be constvued as 
not including machine-made luce. 


(<■) jS'/^ss/i in' v. S'. R. Jl. f'n., 3 K. A 13. 
549 ; 23 L. .!., Q. 13. 293. Kilo, J., stated 
tli.i t- ho wished to len\e tho question open, 
whether, if tlu* jury had found that the 
wilting was* of value, tlia finding could 
have been sustained. See also M'Uull v. 
Toi/lor, 19 C. B., M. S. 301; 34 L J., 
(.'. P. 3t!5. 

(rf) Hue also ( fnhhnud v. Hampton, 5 
V. 13., N. S. 94; 27 L. J., C P. 2813. 

{,) Wi/1,1 v. 1‘idjwil, 8 M. Ac W. 443. 
(/) Roys v. Ihtik, 8 ('. k It 301. 

(y) Aiiclti'son v. A, < t* N. Jf r , Ji. Co., 39 
L. 1, Ex. 53 ; L. li., 5 Ex. 90. 

(h) WimUnwl V. L. <0 N. W. Jl. Co., 
L. R., 3 Ex. D. 121 ; 47 L. J., Ex. 203 ; 
38 L. T. 321 j 26 W. R. 354. 


(<} Owen v. livviutl, 2 Cr. & M. 333 ; 
4 Tjivr. 133. 

(1) 0 Exch. 769 ; 20 L. J., Ex. 338 ; 21 
L. .1., Ex. 123. 

(1) 0 C. B., N. S. 231 ; 28 L. J., V. P. 
265. 

(«i) 2 H. & S. 889 ; 83 L. J., Ex. 187. 
In this case the Court had power to draw 
iui'ei cnees of t.u t, but expressed an opinion 
tliat tho question was one for the jury. 

(n) 16 L. T. 329. 

(o) Car. & M. 45. 

(iO iliii/heir v. Nelson, 6 C. it P. 58. 

(q) Trmdu in v. G. R. R, Co,, L. R., 3 
C. P. 308 ; 37 L. J., C. P. 83. 

(r) 28 & 29 Viet. c. 24. 
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Where the plaintiff had packed paintings in his own waggon, 
which was put on a railway truck, it was held that the waggon was 
a " parcel or package ” within the meaning of the ad (a). 

The declaration of the value and nature of the goods must be Dreiaratin 
made whether the goods aro delivered at the office of the carrier, the nfrouK 
sender’s house, on the road, or anywhere else. This was decided by 
the Exchequer Chamber in Baxendale v. Hart (l). It is said by the 
Court of Error — 

“ We think that the act of Parliament requires tho person wlm sends tho 
goods to tako tho first step by giving that information to the carrier which he 
alone can give, and that if thu sender does not tako that first step, then he 
cannot maintain this action by the force of the first section, which expressly 
says that the carrier shall nut be liablo unless tho declaration is mado. Such 
declaration when made will lead to other consequences : tho carrier will know 
what he is to liavo more according to the tariff which ho has stuck up in his 
office ; if that sum is paid and tho goods aro lost, then of course ho would be 
liablo. On tho other hand, if ho refuses to give a receipt as provided by tho 
statute, or has omitted to comply with any provision of that kind ou his part to 
ho performed, ho would lose tho protection given by tho act.” 


If the value and nature of the articles lias boon declared, and tho 
carrier receives them without demanding any extra charge, and no 
extra charge is paid, the carrier is not protected («)• It is not csson- ^lwlorn 
tial that the declaration of value should be express and formal (x). 

The 2nd section empowers the carrier to demand an increased rate 
of charge, upon giving public notice of it, in the following terms : — 

“ "When any parcel or package, containing any of the articles above specified, .Demand or 
shall bo so delivered, and its value and contents declared as aforesaid, and 
such value shall exceed the sum of til/., it shall bo lawful for such mail con- 
tractors, stago-coacli proprietor, and otlior common carriers to demand and 
receive an increased Kite of charge, to bo notified by Homo notice affixed in 
legible characters in some public and conspicuous port of the office, warehouse, 
or other roceiving-liouse where such parcels or packages are received by thorn 
for the purpose of conveyance, stating the increased rates of charge required to 
be paid over and above the ordinary ruto of carriage, as a compensation for the 
greater risk and care to bo taken for the safe conveyance of such valuable 
articles ; and all persons sending or delivering parcels or packages containing 
such valuable articles os aforesaid at suuh office shall be bound by such notice, 
without further proof of tho same having coino to their knowledge.” 

The carrier must still demand tho increased charge, or lie will be 
liable (?/). A railway company may demand an increased charge 
for carrying cattle of greater value than the amouut proscribed by 


(«) Whath v. Lancashire anil York- 
shire M. Co., L. R., 9 Ex. 67 ; 43 L, J., 
Ex 47. 

{/) 6 Exch. 769 ; 21 L. J., Ev. 123 ; rc- 
vorhing Hart v. JCa vciulah , 20 L. J., Ex. 
338. 

(u) Behrens v. G. J\ T . It. Co,, 0 II. & N. 
866 ; 80 L. .T„ Ex. 153 ; ailinned, 7 H. Sc 

n.— VOL. I. 


N. 900 ; 31 L. -T., Ex. 299. 

(.t 1 ) Brmihunj v. Sutton, 19 W. R. 800 ; 
21 w. 15. 128 ; uvuiiuling, though uot 
expressly, a dictum of Laid Dcmn.ni, O. J., 
in Ihn/s v. Pink, 8 C\ »fc 1’. 363. 

< h ) Behrens r. Q, JV. II. Co., 30 L. .1., 
Ex. 153 ; 31 L. J., Ex, 299; 7 If. & N. 
960. 


I* P 
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fySiMbTiL Railway ftn( l Canal Traffic act, 1854 ( z ), and the notice must be 
ltonwA> . given in the manner prescribed by the above section (a). 


Rpciuiit to lio 
signed, sect. S 


By sect. 3 : “ When the value shall have been so declared, and the increased 
rate of charge paid, or an engagement to pay the same shall have been accepted 
os hereinbefore mentioned, the person receiving suoh increased rate of charge, 
or accepting such agreement, shall, if thereto required, sigu a receipt for the 
package or parcel, acknowledging the same to have been insured, which receipt 
Di mm m to to* shall not bo liable to any stamp duty ; and if suoh receipt shall not he given 
iieuclit or tins when roquired, or such notico as aforesaid shall not have been affixed, the mail 
ALtm contractor, stage-coach proprietor or other common earner as aforesaid, shall 

not havo or be ontitled to any benofit or advantage under this act, hut shall bo 
liable and responsible ns at the common law, and bo liablo to refund the increased 
rate of chargo.” 

Public notices By sect. 4 : ‘‘No public notice or declaration hereafter to be made shall bo 
not to limit deemed or construed to limit, or in anywise affect the liability at common law 

liability, swt. i. 0 f any such mail contractors, stage-coach proprietors, or othor public common 
carriers as afurosaid, for or in rospect of any articles or goods to ho carried and 
conveyed by them, but nil such mail contractors, stage-coach proprietors, or 
other common carriers as aforesaid, shall be liable, as at the common law, to 
answer for tho loss of, or any injury to, any articles and goods in respect whereof 
they may not be ontitled to tho benefit of this act, any public notice or declara- 
tion by them made and given contrary thereto, or in anywise limiting Buch 
liability, notwithstanding ” (b). 


Sect. 4 is confined to public notices, and, therefore, whore printed 
notices limiting the carrier’s liability were brought to the knowledge 
of the plaintiff by being personally served on him, it was held that 
the jury were justified in inferring a special contract on the terms of 
tho notices, which exemptod the carriers from liability though the 
plaintiff had not signed any contract. This decision was in 1853, 
shortly before the passing of the Railway and Canal Traffic Act 
which, by sect. 7, renders it necessary, in order that conditions 
limiting the liability of railway companies as carriers of goods shall 
bo binding, that they shall be such as shall be adjudged just and 
reasonable, and shall be embodied in a signed contract (c). 

Every office, he. By scot. 5 : “ For the purposes of this act, every office, warehouse or receiving 
?iouqe"s"4. fl . house (<l), which shall be used or appointed by any mail contractor or stage- 
coach proprietor, or other such common currier as aforesaid, for the receiving of 
paiocla to be conveyed as aforesaid, shall be deemed and taken to be the receiv- 
ing house, warehouse or office of such mail contractor, stage-coach proprietor or 
other common currier ; and tliat any one or more of such mail contractors, 
stage-coach proprietors or common camera shall be liable to be sued by his, her 
or their name or names only ; and that no action or suit commenced to recover 
damages for loss or injury to any parcel, packago or person, shall abate for the 
want of joining any co-proprietor or co-partner in such mail, stage-coach or 
other public conveyance by laud fur lure as aforesaid.” 
hpi'anlconhacf', By sect. G : “Nothing in this act contained shall extend or be construed to 
"vd I!™ ted * annul or in anywise affect any special contract betwoon such mail contractor, 
stage proprietor or common carrior and any other purties for the conveyance of 
goods and merchandise "(e). 


(;) 17 it 18 Viet. c. 31, s. 7. 

(it) Ante, se<t. *1. 

(4) Mpu iluttoii v.ItiWm, 2 Q. B. 016. 
(i) Pul’ v. Xmt/i MutfonWiirr It. Co., 
10 11. Ij (‘as I7u, mill p 5(T», ante. 

\d) Set* Mi/ uis v. Ulutjiliii , 5 A. & £. 634, 


in which case the defendant was a coach 
proprietor, and an inn at which more 
coaches than the defendant’s called was 
held to be a receiving house. 

(cl See ante, sect. 4. The question 
W’liethev a cainer is not bound to carry 
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Iii Btu'endalc v. Great Eastern R. Go. (f) tho railway company 
owned a railway from Harwich to Loudon, and also owned a ship ; 
and pictures were delivered to their agents at Rotterdam for con- 
veyance thence to London, the hill of lading stating that the goods 
were “ to be delivered at tho port of London via Harwich (the act of 
God, &c. as ah»o railway accidents, being excepted), and tho owners 
being in no way liable for any of the causes above excepted." Tho 
goods were conveyed by tho company’s ship to Harwich, and were 
lost on the railway between Harwich and London. It was hold that 
the company were protected by tho Carriers Act. It was decided 
that the 6tli section applied only to contracts tho terms of which 
were inconsistent with the exemption claimed by tho carriers under 
sect. 1, and that the true effect of the contract by means of the bill 
of lading was that tho goods, so far as related to tho carriage from 
Harwich to London, wore delivered to the defendants in their 
character of common carriers ; and they wore to have all the liabili ■ 
ties of common earners, except those excepted in tho bill of lading; 
and they wore also entitled as common carriers to the protection 
from liability conferred on them by sect. 1 . 

By sect. 7 : “ Where any parcel orpackogo Rlmll have been delivered at any partumnl 
inch office, and the value and contents declared as aforesaid, and the increased rate to ilaiunws 
of charges been paid, and sflcli parcel or package shall have been lost or damaged, du 

the party enlitled to recover damages in respect of snoh loss or damage shall 
also be entitled to recover back such increased oharge so paid as aforesaid.” 

By soot. 8 : “ Nothing in this act shall bo deemed to protect any mail con- Not to jnrob 
tractor, stage-co.ich proprietor, or other common carrier for hire from liability fel ' ,Iliuus 110 
to answer for loss or injury to any goods or articles whatsoever arising from the 
felonious acts of miy coachman, guard, book-koopor, porfcor, or other servant in 
his or their employ, nor to protect any such coaclunan, guard, book-keepor, or 
other servant from liability for any loss or injury occasioned by his or tlieir own 
personal neglect or misconduct.” 


Although not actually employed by the company themselves, a Si uant at 
servant employed by an agont of the company to receive goods at a in mm .mi of 
receiving house is a servant “ in tiro employ ” of the company within vnrtsv. i.i 
the 8th section, so that the company are liable for the felony of such s ’ ‘ hm 1 
servant. So it was hold in Mavhu v. L. tO & IF - . R. Co. (//), which 
was followed with approval in Stephens v. L. d- S. ll r . R. Co. (//). 

Proof of a felony by the carrier’s servants is a sufficient answer to rmcfiifiRuii 
a defence undor seel. 1, without proof of negligence on the part of saiy if tilon; 

...... r 1*01 ul. 

the earner (i). 


without a special contract it the seiulei of 
the goods tender a reasonable sum for their 
carnage is raised bat not decided in Cun' 
v. LnncatJiin and Yorkthin 11. Co., 21 
L. .1. Ex. 291 ; 7 Excli. 707. If this 
liability exists it is clearly only in tin* enso 
of gootlb which tho roriior’s public calling 
requires him to carry. Ibid. 

(/) EaxnuMc v. Great Euth-ni 11. Co., 


b. R., 4 i). B. 211 ; 38 L. .1., Q. B. 137. 
0/) 2 Ex. US. 

(/<) L. it., lb y. U. D. 121 ; SO L J., 
<1 15. 171 j 36 L. T. 226 ; 35 W. it. 1«1 — 
C. A. 

(}•) 0. IV. R. Go. v. liiniuitV, 27 L. J., 
C. I*. 201; 18 0. B. 535 ; Meteulft \. L. 
IS. <£* il. 0. 11. Co., 27 L. J., C. i*. 205 ; 4 
C. B., N. 8. 307, on demurrer. 
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Sect. 8 has also given rise to numerous decisions as to what is 
sufficient evidence to go to the jury of a felony having been com- 
mitted by the carrier’s servants. 

In Boyce v. Chapman (k), a 10 1. note, which formed part of the 
money that had been lost while in the defendant’s charge, was traced 
to the defendant’s porter a considerable time after the loss, and the 
jury having found for the plaintiff the Court of Common Pleas 
refused to disturb the verdict, holding that there was evidence to go 
to the jury of a felony by the porter ; for, although the evidence 
given would have been very slight evidence against him, in a 
criminal court, the defendants had it in their power to call him, and 
ought to have done so. 

The Great Western R. Co. v. Rimmdl (l), was decided in favour 
of the company on the grounds that the facts proved were only 
sufficient to raise a suspicion, and there was no evidence that a 
felony hail been committed by anyone. In Metcalfe v. Tice London, 
Brighton and South Coast R. Co. (m) the company succeeded on the 
ground that there was no evidence to iix the company’s servants, 
it being quite consistent with the facts of the case that the felony 
had been committed by some person not in thoir employ. 

In Vauyhtonv. The London and North Western R. Co. (n), a parcel 
of jewellery was sent by the defendant’s line from Birmingham to 
Liverpool, and lost. A carman employed by the defendants’ agent 
to deliver parcels took two parcels to a hotel, and presented his book, 
which mentioned three, for signature; the missing parcel was the 
plaintiffs. Some days afterwards a pin, which had been in the 
parcel, and pieces of the wood of the box, were found on a siding of 
the defendants, and another pin was found in the possession of one 
of the defendants’ servants. The defendants called no witnesses, and 
the jury for the plaintiff. The Court of Exchequer discharged a rule 
to enter a verdict for the defendants, holding that it was not 
necessary for the plaintiff to give such evidence of felony as would 
have sustained a criminal prosecution against any of the defendants’ 
servants, and that the defendants might have called the suspected 
servants as witnesses (o). 

The question again arose in M‘ Queen v. The Great Western R. 
Co. (p), where the Court, while approving of the decision in Vaught on 
v. The London and North Western R. Co. {supra), held that the 


(I) 2 Bing. N. 0. 222 ; 1 Hodges, 33S. 
(1) 2T L. J., C. P. 201 ; 18 C. B. 685, 
rule for new trill tefused. 

(hi) 27 L. J., C. P. 833 ; 4 0. B., N. S. 
307. 

(«) L. R., 9 Ex. 93 ; 13 L. .T., Ex. 75. 
in) The head-note to the renort of this 


case in the Law Reports (L R., 9 Ex. 93) 
goes fuither than the l.icts of the case 
wouaut, and caDnot now be taken as 
stating the law correctly. Soe J {‘Queen v. 
O. IF. 11. Go., post. 

(fi) L. R., 10 Q. B. 569 ; 44 L. J., Q. B. 
130. 
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judgment of Pigott, B., in that caac, which was relied on for the 
plaintiff, could not be entirely supported. The plaintiff had delivered 
a case, marked “ valuable pictures with care,” but not declared or 
insured, to the defendants at Cardiff to bo forwarded to London. 
The case was put on a truck, and left standing on a siding for alxmt 
seven hours before the departure uf the train. Other persons betides 
the company’s servants had access to the sidiug. The case was stolen 
from the tiuck while it was standing on the siding. No witnesses 
were called for the defence. (Joekburn, 0. J., left the question to the 
jury, whether the case had been stolen by any of the defendants’ 
servants, directing them that if the facts in thoir opinion were more 
consistent with the guilt of the defendants servants than with that of 
any other person not in their employ, that was sufficient to call upon 
the defendants for an answer, which not having been given, the in- 
ference might well he that a felony had been committed by sonic ol 
their servants. A verdict was found for the plaintiff, hut the Court 
held that there was no evidence to go to the jury of a felony by the 
defendants’ servants. Cockburn, C. J., in giving judgment said : — 

“ I quite agree with the doctrine involved in the decision of the Court in 
Vttitghton v. The London and North ll'> dan H. Co. fanjmi) to this extent: that it 
is not necessary to show, in order to make out a replication of a felonious act on. 
the part of the carriers’ sarvants, that the taking was by any parUcular sorvant 
or servants. It is enough if llicro is proof to satisfy the jury that the taking 
was by some ono who was more or less one of the company’s sorvauts, without 
specifying the particular servant. But wo are now dealing with the propositions 
involved in tho direction which I gave to the jury in this caso upon what I then 
considered to lie tho substance of the judgment of Pigott, JB., in Fuuyliton v. 
The London and North U'uitun li. On. The language of that judgment, how- 
over, t think, when no apply it to tho particular facts of that case, must be 
understood in a much moro limited sense than that winch it would at tirst appear 
to liavo when looked at with reference only to tho words and the language used. 
Loo kin g at the language of th.it judgment, which I followed almost verbatim in 
the direction T gave to the jury in this case, it comas to this- that whore in the 
opinion of the jury the facts are more consistent with tho guilt of the defendants’ 
servants than that of any porson not in their employ, then the currier is called 
upon for an answer ; and if the conduct of certain persons is impugned, and 
those persons are nut ciilled as witnesses, the inference would he that a felony 
had been committed by tliom. 1 think that proposition ib not maintainable. 

If a pmnit jacu case is made out, capable of being displaced, 

and if tho party against whom it is established might by culling witnebses and 
producing particular evidence displace that priind fmit case, and he oinitb to 
adduce that evidence, then tho inference fairly urisos, as a matter of inference 
for tho jury and not as a matter of legal presumption, that tho absence of that 
evidence is to bo accounted for by tho fact that oven if it were adduced it would 
not disprove tho pinna facie eusu. But that always pruauppusuH that a jirimd 
facie case has been established ; and unless we can see our way clearly to tho 
conclusion that a primd facie ease has been established, the omission to call 
witnesses who might have boon culled on die part of the defendants amounts t > 


Fult mi of 
bnvant. 

a. at x. v«. 

Pit uhl linn (‘.isi 
of ft lull} 1)} 

OIlM 111 l.(Ut 
must he iu,ii.I ti 
ont. 
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6. Protection 
afforded try the 
Carriers Act. 


Admissibility of 
evidence. 

Ktrkstall Brewery 
Co. v. Furness 
It. Co. 


Carriers not 
bound by decla- 
ration of value. 
Beet. 9. 


Money may be 
l«ld mto CmuL 


Traffic Act, 1831. 


• Page 30 Laid e. 

Unsuitability of 
Carriers Act to 
railway traffic. 


Rejioil ol llullSL 

oi Commons 
Committee, 1877. 


nothing. I cannot say that a pri/tnd facia case was made out calling upon the 
company for an answer, and if not then they would be entitled to take their 
stand on the evidence as it existed. It really comes to this— there is a greater 
degree of probability that the railway company’s servants took these goods than 
that a stranger took them, by reason of their greater facilities of access and 
opportunities of stealing them, yet it is merely a question as between the rail- 
way company’s servants and anyone else, and there is nothing whatever to point 
to the railway company’s servants particularly, with the oxoeption of the greater 
facility of access ” (q). 

In another case (r), information given by the defendants’ station- 
master to a police constable that one of the defendants’ servants was 
suspected of having stolen the missing parcel, was held to have 
been rightly admitted in evidence to show a felony by the de- 
fendants’ servant. 

By section 9, such common carriers, &c., shall not be concluded as to 
the value of any such parcel or package by the value so declared as 
aforesaid, but shall bo entitled to require from the party suing proof 
of the actual value, by ordinary legal evidence, and shall be liable to 
such damages only as shall be proved as aforesaid, not exceeding the 
declared value, together with the increased charges. 

By sect 10, in all actions brought against such common carriers 
for loss, &c., whether the value of such goods shall have been de- 
clared or not, the defendants may pay money into Court, as in any 
other action. 

The benefit of tho act, with respect to articles of the description 
mentioned in sect. 1, is reserved to railway companies by the last 
proviso ' in sect 7 of the Railway and Canal Traffic Act, 1854. 

The Carriers Act appeal's to be not quite suited to the conditions 
of modem railway traffic. On the one hand, the enumeration of the 
protected articles is imperfect and requires revision (s). On the 
other hand, the charges which tho companies may make are subject 
to no limit in law, and not imfrequcntly prohibitory in fact (0- 

The whole question of the operation of tho act was considered by 
a House of Commons’ Committee, which was appointed in 1875, and 
finally reported in 1877 to the effect that tho terms of insurance adopted 
by railway companies wore practically prohibitory, and that a maxi- 
mum rate of insurance ought to be fixed by law ; that silk and silk 
goods ought to be omitted from the act ; and that if a proper rate of 
insurance should bu fixed by law, tho 8th section of the act ought to 


(<l) Thu stunt' pi inti pips were adopted in 
CamjAtll v. Xin'th Jlritiih II. (Jo,, Court 
of Session Caws, 4th sories, vol. ii., p, 433 ; 
and Turner v. 0. \V. It. Co., 34 L. T. ?2 
(C. L\ 1).). 

O'J Eirketutl Tireway Co. (Limited) v. 


Jbhirnm Jl. Co., L. R., 9 Q. B. 468 ; 43 
L. <T., Q. B. 142. 

(s) Report of Boynl Commission, 1867. 
(/) Sec Drayton v. Home, 82 L. T. 
691. 
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be repealed. But the Committee forbore from recommending imme- 
diate legislation, for the following very important reason : — 

The representatives of the Loudon aud North Western, Midland, 
Great Western, Great Northern, Great Eastern, North Eastern, South 
Eastern, and thirteen (n) other companies, “proposed to the Com- 
mittee to bind themselves for a period of five years to insure all goods 
within the act upon tho terms and at the rato set forth in the document, 
set forth in the report by way of schedule, and further to hind them- 
selves at tho expiration of that period not to alter these terms or 
conditions without yiviny to the President of the Board of Trade, 
and as far as may be to the public, notice of their intention to make 
such a change.” 

The following is the schedule above referred to : — 


SCHEDULE. 

Rates fou the Insurant c of Vam'VHlh Paui’Rls and Goons forwarder 
iiy Passrnoer or Goons Trains. 

Until further notice, all the railway companies will charge the following re- 
duced rates fur insurance over and abovo the common and ordinary rato of 
charge for carriage, for parcels and packages of any of tho goods enumerated in 
the undermentioned classification of articles included in an Act of Parliament 
commonly callod the “Carriers Act ” 


1. Stamp's. 

2. Maps, 

3. Silk, or goods, mixed with feilkwheiowilk 

is moi o than 30 per cent. ol‘ the value. 2, 

4. Furs. 3 

5. Clocks. 4. 

6. Timepieces. 

7. Plated articles. 

8. Coins, gold and bill or. 

9. Gold aud silver, manuliietmod and 

unmanufactured. 

10. Jewellery from or to mauutuctUM’s or 

factors. 

11. Watches. 

12. Gold and silver plate. 

13. Hand-made laco. 

11. Engravings. 

15. Trinkets. 

18. Banknotes, 

17. Title deeds. 

18. Writings. 

19. Bills ol exchange. 

20. Orders, notes, or .securities, for pay- 

ment of money, English or foreign. 


Clash 2. 

Glass of all kinds, except ns named in 
Class 4. 

Chinn from manufacturers or factors. 
I’lcrioiis stones, set nr vvsrt. 

Jewellery, mt from or to manufacture! s 
or factors. 


Class 3. 
1. Pictures and punting.-,. 


Class 1. 

1. Plate glass (ill plates exceeding 36 feet 

supeiilrial in si/o cut). 

2. Glaus (stained). 

3. Glass (sih eied). 
t. Glass (bent). 

C. China (other than from manufacturers 
or factors). 


Classification, 


Class 1. 


KM . — In mixed silk goods where there is less than 30 per cent, of silk, the exemption 
of the Camera Act is not to bo pleaded at all, 1ml all such goods arc to bo earned at the 
carrier's risk. 


(«) The L. B. & 8, C., The L. k 8. W., S., Tho L. C. & I)., Tlio South Devon and 
Tho M. 8, & I,., Tin- U k Y„ The Fur- Cornu all, The B. Si K., The Tali' Vale, Thu 
ness, The Caledonian, The N. 13., The N. G. & 8. W. 


Prmtsionnlsr&tc 
ot insurance, 
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Scale of Chabges. 







Between all Stations in 

Great Britain. 

Between Stations! in Great Britain 
ami Ports in Ireland and the 
British Isles. 








I'ljlbb i. 

CIOS'! si. 

01(113 S. 

Class 4. 

ULissl. 

Class 2. Claes 3. 

Class 4. 






fs» 

il. 

8 , 

d. 


d. 

6. 

il. 

a. 

il. 

S. 

il. 

8 . 

d. 

a. 

d. 

Maximum churns for £ 23 or less in value 

0 

3 

0 

6 

i 

8 

2 

6 

0 

9 

1 

6 

3 

9 

7 

0 

„ 


26 to 

£ 50 


0 

6 

1 

0 

2 

fi 

5 

0 

1 

6 

3 

0 

7 

0 

15 

0 



51 „ 

75 


0 

9 

1 

6 

3 

0 

7 

6 

2 

3 

4 

0 

11 

3 

22 

6 



7« „ 

100 


1 

0 

2 

0 

5 

0 

10 

0 

3 

0 

6 

0 

15 

0 

30 

0 



101 „ 

125 


1 

3 

2 

6 

6 

3 

12 

6 

3 

9 

7 

6 

IS 

9 

37 

0 



126 „ 

150 


1 

6 

3 

0 

7 

6 

15 

0 

4 

« 

9 

0 

22 

0 

45 

0 



151 „ 

175 


1 

9 

3 

6 

8 

9 

17 

6 

5 

3 

10 

6 

20 

3 

52 

3 



176 „ 

200 


2 

0 

4 

0 

10 

0 

20 

0 

0 

0 

12 

0 

30 

0 

00 

0 



201 „ 

225 


2 

3 

4 

6 

11 

3 

22 

6 

0 

9 

13 

0 

33 

9 

07 

6 



226 „ 

250 


2 

6 

5 

0 

12 

6 

25 

0 

7 

0 

15 

0 

37 

6 

76 

0 



251 „ 

275 


2 

0 

5 

6 

18 

9 

27 

6 

8 

3 

10 

6 

41 

3 

82 

6 



276 „ 

300 


3 

0 

6 

0 

15 

0 

30 

1) 

9 

n 

18 

0 

45 

0 

90 

0 

„ 


301 „ 

325 


3 

»J 

U 

6 

16 

3 

32 

U 

9 

9 

19 

0 

18 

5) 

97 

6 



326 „ 

350 


(1 

6 

7 

0 

17 

6 

35 

0 

10 

6 

21 

0 

52 

6 

105 

0 



303 „ 

375 


o 

y 

7 

6 

18 

0 

37 

6 

11 

3 

22 

6 

56 

3 

112 

0 



376 „ 

iOO 


4 

0 

S 

0 

20 

0 

40 

0 

12 

0 

24 

0 

60 

0 

120 

0 



401 „ 

425 


t 

3 

S 

6 

21 

3 

42 

6 

12 

9 

25 

6 

63 

9 

127 

6 



126 „ 

150 


1 

6 

9 

0 

22 

6 

45 

0 

13 

6 

27 

0 

67 

6 

135 

0 



151 „ 

175 


4 

9 

9 

6 

23 

9 

47 

6 

14 

3 

28 

6 

71 

3 

142 

6 

i 

n 

476 „ 

500 

M 

5 

0 

10 

0 

25 

0 

60 

0 

15 

0 

80 

0 

75 

0 

150 

0 


TIig above charges apply irrespective of distuuoo. 

The above clarification, scale of charges, ami the following conditions apply, whether the articles be 
conveyed by goods or passenger trains, but parcels up to and including 28lbs. in weight are to be 
insured only when sent by passenger train. , 


6. The Corrloye 

Of Ejplvbtiea. 


U. The, Carriage of Explosives. 


r . o. Art, s. 105. Tlio 105th section of the Railways Clauses Consolidation Act, 
1845 (8 Yict. c. 20), is as follows : — 


Company not to ‘‘No person dial! l>o entitled to cany or to require the company to carry upon 
tliu railway any aqua Joriis, oil oi vitro], gunpowder, lucifer matches, or any 
1 " goods wliicli in the judgment of the eompuuy may be of a daugorons nature ; 
and if any person send by the railway any such goods without distinctly marking 
their nature on the outside of the package containing tho same, or otherwise 
giviug notice in writing to the bookkeeper, or other servant of the company 
with whom ilio same are left, at tho time of so sending, lie shall forfeit to the 
company 207, for every such of feiioe ; and it shall be lawful for tho company to 
refuse to take any parcel that they may suspect to contain goods of a dangerous 
nature, or require the saino to be opened to ascertain the fact ” (,c). 


This section gives si wide discretion to the company, and according 
to its strict grammatical construction constitutes the company solo 
judges as to what goods arc “ oi' a dangerous nature ; ” but it is con- 
ceived that the company must exercise their power of refusal in a 

fu-) At common law a cunier scorns to See Umieh v. L, cC N. JF. R. Co,, 23 L. J., 
Live no right to open suspected parcols. C. P. 73 ; 14 G. B. 255. 




SECT. 0. — THE CAEEIAOE OP EXPLOSIVES. 


585 


reasonable manner with reference to goods not either specified in the 

section or ejusdem generis with thoso specified, or as to which they 

have by notice limited their obligations as common carriers. Looking 

to the special character of the section, it would seem that the Kailway 

Commissioners, under their general powers to compel companies to 

afford reasonable facilities for the receiving and forwarding of traffic* * rage «4, an te. 

have no jurisdiction to compel a company to cany articles comprised 

within it. On the other hand, the section does not affect the liability 

of all companies under the Cheap Trains Act, 1883, to convoy along 

with her Majesty’s troops gunpowder and other combustible matters 

on terms agreed upon (seo s. 6, suh-s. 1, par. vi. of that Act), between 

the Secretary at War and the companies. 

In order to support a conviction under the 105th section of the *l|^t«SX2!w. 
Railways Clauses Act, it is necessary to prove a guilty knowledge on 
the part of the sender of the dangerous articles. Whether a party 
imposing on the sender may bo convicted under the section is 
doubtfuL The sender, although without a guilty knowledge, would 
he liable to the company in damages (y). 

By a bye-law generally in force and sanctioned by the Board of Loftftei1 *•”“1"'- 
Trade (s), loaded firearms may not, “ except with the express per- 
mission of seme officer of the company,” be taken in auy carriage 
forming a train, and “every person so offending" is liable to a penalty 
not exceeding 51. 

The conveyance of gunpowder and othor specially dangerous 
explosives has been placed under a series of statutory restrictions, 
which has now culminated in the Explosives Act, 1875 («). The Act 

effect of the 3rd, 35th aud 30th sections of this act is, that cveiy 
railway company carrying gunpowder, nitro-glyccrine, dynamite or 
any “ other substance, whether similar to thoso above mentioned or 
not, used or manufactured with a view to produce a practical effect 
by explosion or a pyrotechnic effect,” must make byc-laws for regu- 
lating the conveyance of such substances. The bye-laws require 
confirmation by the Board of Trade, and when confirmed by the 
Board of Trade “shall apply” to the servants of the company aud 
to the persons using the railway : (Sect. 35). Tlio maximum penalty 
for a breach of tho bye-laws is 20/. for each offence, and 10/. for oach 
day during which the offence continues, with forfeiture of the ex- 
plosives in respect of which the offence is committed ; (76.). 

(i/) Htafiu v. 2 E. & E. (id ; («) 38 Viet. c. 17, V 0bt > vol. ii. By 

28 L. J., M. 0. 21 (i. l>y sect. 88 of the sect. 122 aud&rlii'd. t, luo Gunpowder Acta 
Explosives Ael, 1875, tlio company if> (23 X 2t Viet. o. 139; 24 tc 25 Viet, 
exempted from penalties under that net c. 130 ; 25 k 20 Viet. e. 98) aw* repeulod, 
in case the consignor or consignee is in us also am the Carriage of Dungerous 
default, and the penalties lull upon the Goods Act, 183(5 (29 X 30 Viet. r. (it)), 
consignor nr consignee. and tho A itro-Glyccrine Act, 18(19 (32 & 

(s) Bye-law No. 15, p. 517, ante*. 33 Vicl. c. 113). 


Gunpowder and) 
speeiaUy danger- 
ous explosives. 
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Publication of 
bye-la wn. 


Alteration or 
l»yc-lawb. 


Notice to Secre- 
tary of State of 
accidents con- 
nected with 
explosive*). 


Itisbiflcation of 
on\er In council. 


V. Carriage 
qf Paumoerf 
Lvggage. 


Obligation to 
cany luggage 
without chaige. 


CHAP. XVI. — -RAILWAY COMPANIES AS CARRIERS. 

A model code of bye-laws was agreed to shortly after the passing 
of the act by fifty-two railway companies (6) in Great Britain, and 
has received the sanction of the Board of Trade. This code is 
printed in vol. II. 

By sect. 38, bye-laws must, before being sanctioned by the Board 
of Trade, be published in such manner as may be directed by the 
Board of Trade, and “ every bye-law may be from time to time 
added to, altered or rescinded by a bye-law made in like manner and 
with the like sanction as the original bye-law.” 

By sect. 63, notice of any accident connected with explosives of a 
certain amount, or causing loss of life or personal injury, must be 
sent to the Secretary of State by either the owner of the explosive 
or of the carriage which conveyed it. 

And by sect. 106 an Order in Council may from time to time 
“ define the composition, quality and character of any explosive, and 
classify explosives.” The leading Order in Council under this section 
is printed in vol. II. 


7. The Carriage of Passeiiyeru' hitggage. 

Passengers by railways are accustomed as of right, to take a 
certain specified quantity of luggage, for which no charge in addition 
to the fare is made. This right is secured by a clause of the special 
act of each company. The clauses differ as to the amount allowed, 
but otherwise mostly follow a common form. The London and North 
Western Bailway Company’s Act of 1840 (9 & 10 Yict. c. cciv.), s. 60, 
provides as follows 

“ Every passenger travelling upon the railway in a lirat-ulass carnage may 
take with him his ordinary luggagu not exceeding 112 lbs. in weight, and every 
passenger travelling in a second-class carriage may tako with him his ordinary 
luggage not exceeding GO lbs. in weight, and every passenger travelling in n 
tliird-closs carriage may take with him his ordinary luggage nut exceeding 
40 lbs. in weight, without any charge being made for the carriage ” (r). 


(b) Tluit is, by all the companies having 
termini in London 01 being members ol 
the Loudon dealing House. Such com- 
panies have also gium notice that thevuie 
“not common i *iu riei* ol explosives." It 
is belies cd that the “model i ode '' lias 
been universally adopted. 

(r) Tin 1 clause of the (!. \V. R. Co. Act 
of 1817 (10 & 11 Viet. c. (.ecxxii, s. 51), 
and of the (1. N. li. Co. Ai I of 1850 (10 X 
11 Viet. c. Ixi, .s. 171, differ only i ei bally 
from the clause given above. The clauses of 


the G. 15. it. Co. Act of 1802 (25 & 20 Viet, 
c. (•< xxiii. s. 226), and ot the L. 13. & 8. U. 
11. Co. Act ol 1803 (20 & 27 Yict. c. rcxviii, 
s. 51, sect. -1, ante), both allow 120 lbs. to 
thst-class passengers, 100 lbs. to second, 
aud 60 lbs. to third-class. Otherwise these 
tlauses also (litter only verbally from the 
clause given above. For a form usod in 
etuly Special Acts, see Ehcell v. GranO 
Junction U. Co., 5 M. & W. 669 ; Bigg’s 
Special Acts, 1845. For model form from 
time to time, see the ■ 1 Jkl odel Railway BUI. ’’ 
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Each passenger by a parliamentary train was, by sect. 6 of the ^*“ u ‘ ntttry 
Cheap Trains Act (7 & 8 Yict. c. 8o), entitled to take with him 
56 lbs. weight of luggage, " not being merchandize or other articles 
carried for hire or profit ; ” but that section, with other sections of 
the same act, is repealed by tho Cheap Trains Act, 1883, 46 & 47 
Yict. c. 32, which act contains no corresponding provision. 

The doctrine seems now to be firmly established (ri), that railway limaui-iiaMf 
companies receive passengers’ luggage as insurers, under the same 
responsibility as that which was hold to attach to the proprietors of 
coaches (e). The Carriers Act clearly includes passengers’ luggage ; 
and it lias boon decided (/) that the 7th section of the Railway and r«ge572. 
Canal Traffic Act, 1H34, 1 does so also. + mi. 

A railway company have been said not to be insurers in respect of 
luggage placed at a passenger’s request iu the same compartment in , ‘ a,ri "« r - 
which ho travels or intends to travel, and not to be without negligence 
on their part, liable to compensate tho passenger if luggage so placed 
is lost or stolen. So it was Laid down by the Court of Appeal in 
Berg/teiin v. Great Eastern 11. Co. (jj) ; but the correctness of this 
doctrine has been questioned by tho House of Lords, which was of 
opinion in Biwctis case (k) that the contract as insurers subsists, 

“ modified only to the extent that if loss happens by reason of want 
of care of the passengpr himself, who has taken within his own im- 
mediate control tho goods which are lost, their contract as insurers 
does not apply to loss occasioned by the passenger’s own default” 

The passenger must be travelling in the same train with the smvmt. 
luggage in order to rccovor for the loss of it, so that whore a pas- 
senger sent on his luggage by a servant, and himself followed by a 
later train, it was held that no action lay for tho loss of the lug- 
gage (£). But a servant may suo in his own name for loss of his own 
luggage, although his master takes the ticket (/>•). 


(if) Munw v. <f. IV. It. Co., L. 15., 
6 Q. JJ. 612; Cohn v. Mouth JSn\tc?» 11. 
Co., L. IS., 1 Ex. ])iv. *217 ; Story on Uuil- 
niuuts, p. 324 ; liedlield on Railways, vol. 2, 
36. l‘*ut see per Pollock, G. It., iu Mt< tntri 
v. L. S N. IV. 11. Co., 33 L. J., Ex. 1S>1» ; 
uud per Willes, J., in Tallrtj v. (}. IV. It. 
Co., L. R., 0 G. T. 44 ; and note, Unit the 
question has not tome before n Court of 
Appeal. 

(r) ltubumn v. Dmowiv, 2 llus. & 
Pul. 416 ; Clark v. Cray, 6 East, C64 ; 1 
Esp. 177 ; Jtrankr v. Pir/ciriei, 4 Bing. 
218. 

(/) Cola’ll v. South Eubhrtt It. Co., L. It., 
1 Ex. Div. 217. This cose assumes ivlmt 
is perhaps doubtful, and that is, the light 
of tho companies to refuse to carry luggage 
cxcopt upon signed conditions. 

(y) L. R. 3 C, P. D. 221 ; 47 L. J., U. P. 


318 ; 38 L. T. 16U; *26 W. It. 361— C. A., 
ovoi ruling or distinguishing Jliehunb v. 
L. B. it* A 0. Jt. Co., i C. II. 839 ; am I 
uttinniug Tiilhij v. U. JV. It. Co,, L. K., 
6 C. P. 11 ; 10 L. J., (J. P. 0. 

(A) Sec per Lord llulslmry, L.O., L. 1!., 
13 Ajip. (Jas, at p. 42, and j tost. The com- 
pany appear to uo hound to prove ncgli- 
gpuco iu tho passenger, and that the loss 
lesnlted from it, iu order to escape their 
liability as insurers. Otherwise, as Lord 
lldshiiry puts it, how can they escape 
“because they were carrying tor hire in 
one part of a train, and not in another i ” 

(i) Itrcher v. (1. Ji. 1L Co., L. 11„ 6 B. 
211 ; 38 L. J.. Q. JJ. 122. 

(/.•) Marshall v. York, Ki a\ uhllr mul 
Mi nrick S. Co., 21 L. J., ('. P. 31 ; 16 Jur. 
121 ; 11 C. B. 636. 
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Excursion train. 


Definition of 


onrrtm. If a passenger by excursion train, “ no luggage allowed takes 
luggage, he must pay for the carriage of it, or the company may 
detain it for the amount (l). The case in which a company was held 
not liable for the loss of luggage in an excursion train, " 1/uggage 
under 60 lbs. free, at 'passenger's own risk,” on the ground that 
sect. 7 of the Railway and Canal Traffic Act, 1854, does not apply to 
passengers’ luggage (m),has been treated as overruled in the Court of 
Appeal (ii). 

The companies being bound to carry passengers’ luggage, being 
bound to carry it up to a certain weight for nothing, and being liable 
as insurers for tho loss of it, it becomes of importance to decide what 
is “ luggage ” and what is not. The Railways Clauses Acts throw 
no light upon the question, tho answer to which must first be sought 
in the special act of each company. Tho clauses of those acts 
respecting luggage, however, will, it is believed, be usually found to 
* 58u, ante, follow the common form given above, ” and the judgment of Parke, B., 

in Great Northern JR. Go. v. Shepherd (o), contains a rule of almost 
universal application. In giving judgment, tho learned judge ob- 
served : — 


“ There being no apodal contract, the defendants were only bound to carry the 
plaintiff and his luggage, and under that term may bo comprised his clothing, 
and everything re<iuiiod for his personal convenience ,„and perhaps evon a Bmtdl 
present or a hook might also bo included in that term ; but they were certainly 
not bound to carry merchandise and materials intended for trade, and to be sold 
at a profit. Had tho company, -with full notice of what the passenger was 
carrying, chosen to troat it as luggage, they would have been responsible for tho 
loss ; but their duty os common carriers was only to cany luggage, and not mer- 
chandize or articles wholly disconnected with personal luggage. If they had 
hacl notice they might have refused to carry it without an additional payment, 
hut they had no opportunity of inquiring this knowledge in this case. Whether 
this was done with any fraudulent intention it is not material to inquire, for if 
without any fraud tho passougur has so conducted himself that the company were 
not apprized of the nature of what he was cairymg. it is the same in effect as if 
a fraud had been intended.” 


It is clour enough, therefore, that merchandize is not luggage (p), 
and upon the same principle the papers of a solicitor have been held 
not to bo comprised in the term (q). What a passenger may take 


(/) Jluiiwil v. North Eustnn II Co., 
02 L. J., C. 1\ 241 ; 8 I. T. (Ml ; 11 <’. It, 
N. S. 611. 

(m) SUinirt v. L. <£• X. IV. It. Co. , ‘33 
L. J., Ex. 199 ; 3 11. fc V. 13.-). 

(n) Per Brett, L. J , iu C'u/« a v. E. J!. 
Co., L. G., 2 Ex. 1). at p. 261. 

(o) 21 L. J., Ex. Ill; S E\rh. 30. 

(p) Vnhill v. 1. d X. IV. 11 10 

U. TL, N. R. 151 ; 30 L. J., 1*. 289; 31 

L. J., 0. P. 271 ; K< y& v. Eelfuit, <Lr. It. 
Co., S Ir. C. L. R. 167; 9 II. L. C. C56; 8 


•Tin*., N. S obi. If tho (ompany tako as 
pu-soiul luggage whiil lliey have notice 
not to be such, they aie liable, but no con- 
tr.u t whatovei arises with lospeot to goods 
taken as luggage In mi the rcpvo&entatiou of 
tho passongoi. Ih. 

(</) FIiiIps v. L. (t N, TP. E. Co., 81 
L. .1., 0. 1*. 259 ; 19 (J. B., N. 8. 321. 
8cmble, th.il if each passenger is allowed 
56 lbs. weight of luggago, a man and liis 
wile may tsury 112 lbs. between them, 
all hough the wife’s peisonal luggage is 
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(besides clothing) as required for his personal convenience is not so 
easy to determine. But both a child’s rocking-horse (r) and house 
linen (e) have been alike excluded from the term. 

In one case (t) whero a portmanteau was lost for three months, 
during which the contents were spoilt by the corruption of a brace wnenntmtv. 
of pheasants packed therein, the plaintiff recovered the full value, 
hut the amount of damages had boon agreed upon, the argument 
before the High Court turning upon other considerations, and it is 
submitted that damages in respect of the delay only could be 
recovered, on the ground of improper packing (it), and because 
pheasants are not personal luggage. 

The liability of the railway companies ns insurers of luggage 
extends not merely to the actual transit on tho line, but to the 
poriod when the luggage is being taken to or from any vehicle by 
which a passenger comes to or leaves the station of arrival or de- 
parture (jo), and, it seems, to the period during which the luggage custody or 
• will be lying on tlio platform of a station. Even whero a passenger 
declared liis intention of taking his bag in the train with him, and 
left it on the platform while lie wont to get his ticket, the Court held 
that there was evidence to go to the jury that tho passenger had 
entrusted the bag to the company through a porter, who had offered 
to label it as “ passenger’s luggage ” for his destination (y). 

In Great Wedern li. Go. v. Bunch and Wife (z), Mrs. Bunch arrived Mt. Bmvs 
at Paddington station at 4.20 p.ni. on Christmas Eve, having with 
her a portmanteau, a hamper, and a Gladstone bag, intending to go 
to Bath by the 5.0 p.m. train, which was not yet alongside the plat- 
form. A porter took tho whole luggage, and she saw the portmanteau 
and hamper labelled, and told him that sho wished it to be put into a 
carriage with her. Ho assured her that it would bo safo, whereupon 
she left him to meet her husband, upon her return with whom in 
about ton minutes, the bag was found to have disappeared. The House 
of Lords (Lord Bramwell, diss.) gave judgment for the plaintiffs in an 
action for the loss of the bag, affirming the judgment of the Court 


only 3 IK weight. 0. N. R. Co. v. fih/t- 
huly ubi supra. 

(r) JIuiMuii v. jUiiltnii'l 11. Co., L. R., 
4 Q B. 366 ; 68 L. J., <J. Ii. 213. 

(s) Miinvipy (f. ir. R. Co. L. R., 6 
Q. B. 612 ; 40 L. .1., Q. B. 300; 21 L. T. 
618 ; 10 W. 11. 873. 

(/) JIoopi r v. L. <£* N. IV. 11. Co., GO 
L. J., C. V. 103. 

(u) See Tier Matthew, J., iu Baldwin v. 
L. C. A 1). R. Oo., L. It., 9 B. 1). at 

p. 681. 

(x) Agrcll v. L. A N. W. 12. Go., 34 
L. T, 184, n., per Pollock, 13. Soo also 


liirlumf s v. L, II, A S. Q. R. Go., 7 C. B. 
8-t!) ; 0 J’ailw. Uas. 49 j 18 L. .1., C. P. 
23; Huh hr v. L, <£• ,V. fl T . R. Co., 16 
O. B, 13. 

(if) Limit v. »S'. E. R. Co., 31 L. T. 131. 
(i) L it., 13 App, C.is. 31; 57 L. J. 
Q. B. 361 ; 58 L. T. 128 ; 36 \V. R. 780. 
Tho decision was that there was evidence 
on which llm Cuu lift/ Cutot Jtithjt might 
reasonably hud that tin* bag was in tho 
ruHtody ot tho company iur present transit 
from tin* time when it was delivered to 
their porter until its disappearance, and 
that tho loss was due to thoir ncglisouco. 
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7. Carriage 
qfPamnqtn,' 

iAlttqaqp. 


Too early nrrKal 
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Dollvoiy or 
liiKt'afip on 
rouclusion of 
journuj . 


MIMai'l R. Co 
V. J3i utility. 

Adjoining 

stations. 


of Appeal in Bunch v. Great Western JR. Go. (a), in which Lord Esher, 
M. R, said that the liability of the company was that of common carriers) 
and both Lord Esher and Lindley, L. J., that the company could not 
shield themselves by a public notice that their servants had orders 
not to take charge of any luggage or parcels, or by a regulation in 
their time-tables that they would not be liable for luggage taken 
with passengers into the carriages. Much more, then (as had been 
previously held), if a passenger arrive at a station half an hour too 
early, and give luggage to a porter, who undertakes to label it, the 
luggage is thenceforward in the custody of the company as common 
carriers, and a notice by the company that “ the company’s servants 
are forbidden to take charge of any articles,” and that “ any article 
which a passenger wishes to leave at a station should be deposited in 
the cloak room ” does not apply to such a case (b). But where the 
plaintiff, allowing his luggage to be taken from him by a porter, gave 
no instructions to the porter as to his destination, but the porter 
leaving, and no other porter coming forward, labelled his own lug- 
gage and then went off to the refreshment room, the Exchequer 
Chamber held that the plaintiff could not recover for the loss of his 
luggage (c) ; and whore a passenger missed his intended train, and 
left his luggage in charge of a porter until the starting of the next, 
which was timed not to start for an hour, while lie himself left the 
station, and went into the billiard-room of an hotel it was held that 
the porter took charge of the luggage on his own responsibility, and 
that the company were not liable for the loss of it (d). 

Upon tho arrival of a train at a station, it is the duty of the com- 
pany to have passengers’ luggage ready for delivery on the platform, 
at the usual place of delivery, and to keep it there for a reasonable 
time until tho passenger in the exercise of due diligence can receive 
it (e) ; but if the passenger has an opportunity of taking it away, 
and, instead of taking it away, leaves it to a poiter to take care of 
for a time, there has been a delivery by the company to the pas- 
senger and a re-delivery by the passenger to the porter as the agent 
of the passenger, not tho servant of the company, and the company 
are not liable for a loss (/). 

Where a passenger by the Midland Railway from Gloucester to 
Bristol, on arriving at Bristol terminus told a porter that he wished 


(ff) Bunch v. (A IT. R, Co., L. R., 17 
Q. B. L>. 213 ; 55 L. J., Q. 11. 127 ; 55 
L. T, 9 ; 31 W. 11. 374-C. A., pu Loid 
KJier, M. II., anil Lindley, L. .1 , iliss. , 
Lopeis, L J., reversing Div. C’ouit, 31 
AV.R, 71. The County Conit .Judgi' lud 
found tlut tho portei was negligent in tact. 
{b) LoetU V. L. C. &D. R. Co., 45 L. J., 

a ii 4 At t rn 


(i) Jtjrcll v. L. .(• N. IF. 11. Co., ubi 

*upia. 

<d) Welch v. L. ifc iY. W. R. Co., 34 
AV. R. 166. 

(r) Putscheidcr v. O. W. R. Co., L. R., 
3 Ev. D. 153 ; Fifth v. N. E. R. Co., 38 
AV. R. 467. 

( 7 ) Eodkiimn v. L, di N. TF. R. Co,, 
t p un b n ws. ww b rho 
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to proceed by the Bristol and Exoter "Railway (whose station closely 
adjoined that of the Midland) to Torquay, and the porter thereupon 
placed liis portmanteau on a truck with other luggage, entered the 
Bristol and Exeter station with the luggage, passed down an incline 
from the arrival platform, crossed the mils, ascended an incline to 
the departure platform of the Bristol and Exeter Railway, and there 
was no evidence that the portmanteau was ever seen afterwards, but 
it never reached Torquay ; it was held, that there was no evidence 
against the Midland R. Co. of abroach of their contract to deliver, 
either to the passenger or at the departuro platform of the Bristol 
and Exeter Railway (*/). 

We now pasH to the question of the liability of railway companies 
in respect of passengers’ luggage deposited in cloak rooms. There 
is no obligation on the companies to warehouse luggage, and luggage 
when warehoused is not within the terms of the 7th section of the 
Railway and Canal Traffic Act, which requires that the conditions 
upon which luggage is carried by the company should be reasonable 
and signed (//). It has, however, long been the practice of the com- 
panies to refuse to warehouse luggage except upon particular condi- 
tions, such as that they will not bo answerable for the loss of luggage 
above a certain value, usually 10£., and so forth. Those conditions 
must be brought to the notice of the passenger, otherwise he will not 
be bound by them. Whether they havo been brought to his notice 
or not is a question of evidence in each case. In Henderson v. 
Ml even son (J), the House of Lords was clearly of opinion that where 
a passenger took his passage by sea by a tiekot complete in itself on 
the face, he did not thereby become bound by conditions printed at 
the bock. And in Parker v. Mouth Hunter a R, (Jo. (h), the Common 
Pleas Division held that the principle of this decision applied to a 
cloak-room ticket bearing on its face the words, “ See back,” in a 
case where the plaintiff swore that ho did not road the writing on the 
back, and did not know that the writing contained conditions. But 
tho Court of Appeal held that it was a question for the jury whether 
the company did what was reasonably sufficient to give the plaintiff 
notice of the condition (/), and in Harris v. Gi'ecit Western R. 
Go. (m), the Queen’s Bench Division declined to apply it to a cloak* 


(g) Midlaivlll. (Jo. v. JJmnlnj, 17 C. B. 
372; 25 L. J., C. P. 94; aud see Gilbert 
v. Dah t G A. & E. 543, as to Low far rvi* 
Mence of non-delivery is sullicieiit io fix a 
carrier. 

(h) Van Toll v. 8. E. Jl. (Jo., 31 L. J., 
U. P. 242. It is said by Byles, J., in this 
case, that where a passenger puts a cloak, 
room ticket into his pocket without l ending 
it he assents to its terms, if they be reason- 


able, otherwise not. 

(f) L, It., 2 Sc. App. 470 ; 32 L. T. 
709. 

(*) 34 L. T. 654 ; 45 L. J., 0. P. 515. 
The jury had decided in the plaintiff’s 
favour. 

0 L. It., 2 C. P. D. at n. 424. 
m) L. It., 1 Q. 13. Div. 515 ; 84 L. T. 
047. The Court hod power to draw infer- 
ences of fort 
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room ticket l,earin g on its face the words, "Subject to the conditions 
on the other side,” and held that a party taking such a ticket was 
bound by the conditions whether he read them or not. In t his case, 
too, one of the conditions was that the company would not be liab le 
for loss of articles, “ except loft in the cloak room,” and the luggage 
was stolon from a vestibule, and not from the cloak room itself, but 
the Court (Lush, J., dies.), thought that this made no difference. 
The three cases are, it seems, distinguishable, and were treated as 
distinguishable in the Court of Appeal (n). 

Henderson' s case was the case of a carrier acting as such, and the 
two other cases wore cases of a carrier acting as a warehouseman. 
The notice to the passenger in Parker's case was stronger than that 
in Henderson' 8 case, and in Harris's case it was stronger than in 
Parker' 8 case. Finally, in Parker's case the Court considered itself 
bound by the finding of the jury, whereas Harris's case was tried 
before Pollock, B., without a jury, and tho Court had power to draw 
inferences of fact. Tho result of the three eases seems to be that the 
taking of the ticket is nowise conclusive evidence of the passenger 
assenting to all or any of its conditions. Pvimd facie evidence of 
such assent will vary in strength with tho clearness with which the 
conditions are printed on tho ticket and other circumstancos, such as 
tho degree of publicity given by general notices. But it will he a 
question of fact for a judge or jury, as the case may be, to decide 
whether, as was said by Mollish, L. J., in Parker's case, the company 
has done what was reasonably sufficient to givo the plaintiff notice of 
the conditions, or, as it was put by Blackburn, J., in Harris's case, has 
justified the servants of the company, as reasonable men, in believing 
that tho person bringing tho goods and paying the money as part of the 
same transaction, receiving and carrying away the ticket, meant to 
assent to the terms in tho ticket, and to induce them to receive tho 
goods on these terms. Such a question, as was remarked by Lord 
Cairns, in Henderson's caw, “ does not depend upon any technicality 
of law or upon any careful examination of decided authorities (o), but 
appears to be a question simply of common sense.” 

Lilb8l In Marnier v. Month Eastern R. Co., the company under the 

Munih «• v. powers of their act made a regulation by which passengers were 

required to sec their luggage labelled, and that they would not he 
responsible for the loss or detention of any article of luggage not 

(n) L. It., 2 C. P. D. at p 121, per Mel- ^. S. E. R. Ho., L. II., 4 (J. B. 539 ; 37 . 

lisli, L. J. L. J., Q. 15. 209 ; ami (by Blackburn, J.) 

(o) Numerous autlioiitie> were citeil Fixcman v. Code, 2 Exclx. 663. Parlcer's 

both in Path A utn and in case was heard alter, but decided before, 

case. The more impoitnnt ol thorn au* flat tis's case, the Coinmou Picas Division 
Lewis v. MeKie, L. It., 4 Ex. 58 ; 38 L. J., being of opinion that the two cases were 
Ex. 62; York, Xeweaslle anil Berwick distinguishable. 

ff On v. Crisv. 23 L. J., 0. T. 123 ; Zimz 
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labelled, and also another regulation by which all unclaimed property 
found on the company’s promises was t«» be deposited in the lost 
property office, and to bo restored to the owner on payment of Gd. 
for (*acb article. The plaintiff, a passenger, required the company’s 
porter to label and take in the luggage van a package, consisting only 
of wearing apparel wrapped in a shawl, properly packed and addressed, 
aud within the allowed weight. The porter refused, as the company 
had made a rule not to label shawls, hut offered to put it in the 
carriage with the plaintitf, where it was to be under his charge. This 
the plaintiff objected to unless it was to be at the company’s risk, but 
•lid not prevent the company putting it there or in any other part of 
the train. The package was left behind in consequence of hticli 
refusal to label and carry it with the rest of the luggage, and was 
taken by a porter to the lost property office, and refused to be restored 
to the plaintiff except on payment of (id. It was held that this was 
a wrongful act, for which the company were responsible, as they were 
not justified in refusing to carry the package with the responsibility 
of camel's ( p). 

Where a passenger, having travelled up to London by the do- {J^orlu^ 
fendant’s railway, left a box at the cloak room at the station, paid 2d, , ’ I ' wk 
and reccivod a ticket, on which was a condition that the defendants sMhmiv.a. 
would not deliver up luggage deposited without Ihe pioduction of the 
ticket, and on the following day, Sunday, called with the ticket, hut 
could not got his box for forty minutes, whereby ho missed another 
train by another railway, it was held, iu an actiou against the com- 
pany for damages caused by this delay, that the ticket being silent on 
the subject the defendants’ contract was to redeliver tlio box within a 
reasonable time after reasonable demand, and that whether or not 
there had been unreasonable delay under the circumstances was a 
question for the jury and ought to be left to them (•/). It has, how- 
ever, boon belli, that the company were protected from liability to 
damages for delay in delivering goods deposited at the cloak room by 
a notice that “the company will not lie roqwnsiblo for any package 
exceeding the value of 1 ()/.” (r). 

Itailway companies seem to have a lien on luggage for unpaid 
fare (s), but no right to sell the luggage (/). 

(p) J /»W<v v. $. E. 11 Co , 27 L. J. f <J. H. 137; 3 IM ft H. 110. 

B. 306; 1 ('. 15., N. S. (>7i». Sip also (/) > v. E. J'. 11. Co,, 17 L T., 

(/. IF. R. Co. v. tlaodiiiitn, 21 L. J„ C. I*. N. S, WO. 

107; 12 (J. B. 313 ; IFiUium s v. 0. H\ 11. (*>) Sou /!’«// Stnmnm, 2 (’amp. 031. 

Co., 10 Kscli. 13. (t) See ll'ollh v. L. it .V, II'. 11, Co.. 

( 9 ) xio Ho ni \. a. ir. it. ck, si I., i., r.. n„ :» ii\. iw, ami ]i i;»i, 
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8. The Carnage of Passengers. 

A condition that a deposit on a season ticket shall be forfeited to 
the company if the season ticket be not given up on the very day 
after expiring is good, and strictly enforceable (u). 

Tho obligation of railway companies to carry passengers appears 
to differ little from their obligation to carry goods, and has already 
been discussed. But the liability of the companies as carriers of 
passengers differs materially from their liability as carriers of goods. 
In respect of tho carnage of passengers, railway companies are not 
insurers, but are liable for negligence only. This rule appears to 
have been always tacitly assumed ; but it was first expressly affirmed 
in 1809 by the decision of the Exchequer Chamber in Redhead v. 
Midland R. Co. (a). In that case the carnage in which plaintiff was 
travelling got off the line and was upset, owing to the breaking of the 
tyre of one of the wheels. Such breaking aroso from a latent defect 
in the tyre, which was not attributable to any fault on the part of the 
manufacturer, and could not bo detected previously to the breaking. 
The Court of Queen’s Bench decided that the defendants were not 
liable, and the Exchequer Chamber affirmed that decision. The 
siuglo judgment of the Court contains the following passages : — 

f 

“It is obvious, that for tho plaintiff on this state of facts to succeed in this 
action, he must establish oithor tliat there is a warranty, by way of insurance on 
the part of the carrier to convey tho passenger safely to his journey’s end, or as 
the learned counsel mainly insisted, a warranty that the carriage in which he 
travels shall be in all respects perfect for its purpose, that is to say, free from all 
defocts likely to cause peril, although those defects were such that no skill, care 
or for esig ht could have dotectod their existence. .We aro of opinion, after con- 
sideration of tho authorities (y), that thoro is no such contract, either of general 
or limited warranty and insurance, entered into by the carrier of passengers, and 
that the contract of such a carrier and the obligation imdortakon by him are 
to take due care (including in Unit term the use of skill and foresight) to cany 
a passenger safely, It of course follows, that the absence of such caro, in other 
words negligence, would alone be a breach of this contract, and as tho facts of 
this caso do not disclose such a breach, and on tho contrary negative any want 
of skill, caro or foresight, we think tho plaintiff lias failed to sustain his action.” 

After stating the law as to the carriers of goods, that the contract 
is “to answer for the goods in all events/’ the judgment proceeds: — 

“It was contended tliat tho reason which made it tlie policy of the law to 
impose tho wider obligation on tlie earners of goods appliod with equal force to 

{«) Cooper v. L. B. & S. C. 1 1 Co., L, It., (y) Sharp v Grey, 9 Bing. 467 ; Brem- 
i Ex. i). 88. v, Williams, 1 0. & P. 414 ; Israel v. 

i A p, H,, 4 Q. 13. 379 ; 38 L. J., Q. E. f'lnrt, 4 Esp. 259 ; and A Men v. Kew 
l(j<) ; 20 L. T. 028 ; 17 W. It. 327; .ilium- York Cuitml 11. Vo., 12 Smith, 102, wove 
ing derision below, Blackburn, J,, iliss., relied on for the plaiutiff ; and Aston v 
T, If . 2 0. E. 412. Heaven, 2 Esp, 533 ; Christie v. Orients, 
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impose the limited warranty of Hie soundness (if the carriage in favour of the 
passenger. The reason suggested was, as we understood it, that a passenger 
when placed in a carriage was as helpless as a halo of goods, and therefore 
entitlod to have for liis personal safety a warranty that the carnage was sound, 
but this is not the reason or anything like tlio reason given by Lord Holt for the 
liability of the carrier of goods. Tlio argument founded on this reason, however, 
would obviously carry the liability of the carrier far beyond the limited warranty 
of the roadwortliinoss of the carriage hi which the passenger happened to travel. 
His safety is no doubt dependent on the soundness of the carriage in which he 
travels, but in the easo of a passenger on a railway it is no less dependent on the 
roudworthinoHs of tlio other carriages in the same train and of the engine draw- 
ing them, on tlio soundness of the rails, of the points, of the signals, of the 
masonry, in fact, of all tlic diiferent parts of thu system employed and used in 
his transport, and ho is equally helpless as regards them all. 

" If then there is force in the above reason, why stop short at the carriage in 
which the passenger happens to travel ! It surely has equal force as to all 
these things, mid if so it must follow as a consequence of the argument that there 
is a warranty that all these things should be and remain absolutely sound and 
free from defects. This, which appears to be the necessary consequence of the 
argument, although Mr. Mauisty disclaimed the desire to press it so far, tries 
the value of it. But surely, if the law roally be as it is now contended to be, it 
would liavo boon so deulaved long ago. No actions have been more frequent of 
late yoars than those against railway companies in respect of injuries sustained 
by passengers. Some of these injuries liavo boon caused by accidents iirising 
from defects or unsoimdness in tlio rolling stock, others from defects in tho per- 
manent works. Long intyuirios havo taken place as to the cruise of these defoots, 
aiul whether they were duo to want of care and skill, and these inquiries would 
have boen altogether immaterial if warranties of the kind now contended for 
formed part of the contract. 

“ An obligation to ubo all due and propor care is founded on reasons obvious 
to all, but to impose on tho carrier the burden of a warranty that everything he 
necessarily uses is absolutely free from defects likely to cause peril, when from 
the nature of things defects must exist which no skill can detect, and the effects 
of which no core or foresight can avort, would bo to compel a man by implica- 
tion of law, and not by his own will, to promise the performance of an impossible 
thing, and would bo directly opposed to the maxims of law, Lr.«' non mjit ml 
imjmxibHiii , Nemo tenetnr ml inijnaotibilni." 

If tlie facts proved arc equally consistent with tho exercise ancl 
with the omission of propor care as to examination for defects, the 
plaintiff must be non-suited (;). 

The action for uegligence is an action of tort, and none the less so 
because there is a contract with the company to carry the pas- 
senger (a). Even although there bo uo express contract, an invitation 


2 Gamp. 79; (huffs v. IFaterluntu', IS 
Bing. IJ19 ; (Jrutc v. Uhedcr (tail llobt- 
Item Jl. Uo., 2 Kxrli. 25 1 ; Fat'd v. L. <0 
8. IF. Ai. Co., 2 F. h F. 730 ; Mv s v. 
JSasfst'ti Counties Jl. Uo., 2 F. A F. <i91 ; 
Bums v. Oorl' and Baudot Jl. Uo., 13 Ir. 
0. L. 513, uud Jmjalls v. Bills, !) Mot. 1, 
wore relied on for tlio defendant s 


(0 Hilbert v. North London Jl. Uo., 1 
0. to li 31. 

(it) Tafftiti v. U. IF. Jl. Co., 2i) L, J,, 
qi. 1), 181 ; Jh'ftlu elan v. TIW, IS IS. &. IS. 
51; Martin v. C, N. Jl. Co., 18 IS. 170 j 
Keys v. Bclja&t, Ac. Jl. Uo., 9 11. L. IS. 
550. 
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CHAP. X V f. — R AITAVA Y COMPANIES AH CARRIERS. 


8. ( V/j’i of 
.PinsfMiym. 


Master and 
senaut 


Liability where 
tore not jjaid. 


Onus on jias- 
henaer to jiruie 
negligence. 


Conti ilmtoiy 
uigligeiu i*. 


or permission to travel in a tiain of a company raises a duty in the 
inviting company to carry safely (h). But the negligence is not a 
“ wrong or injury disconnected with contract ” within the meaning of 
the Irish Common Law Procedure Act, 1853, s. 243 (©). A master 
cannot sue the carrying company for injury to his servant on a 
journey for which the servant has taken the ticket (rf), but ho may 
sue, “ for a pure tort," a company whoso train comes into collision 
with the train of the carrying company (e). 

Unless there be an intention in the passenger to defraud, the mere 
non-payment of fare will not, it seems, exempt the company from 
liability ; a newspaper reporter travelling with a free pass (/) and a 
child above three carried free (*/) have been held entitled to recover. 
Where a train was hired by a society, whoso secretary sold a ticket 
to the plaintiff, it was held that this was evidence that the plaintiff 
had become the company’s passenger (//). 

It is clearly established, that, in order to render the company 
liable for negligence, it is necessary to give affirmative prouf of 
negligence on their part, and it is not sufficient merely to prove the 
occurrence of an accident and rely upon that as priml facie evidence 
of negligence. In some coses, res ipm loquitur, the accident is of 
such a nature that negligence may bo presumed from the mere 
occurrence of it (/). But when the balance is even, the on us is on the 
party who i olios upon the negligence of the other to turn the scale (It). 

In all eases of negligence, the contributory negligence of the 
plaintiff will disentitle him to recover. That is, if the plaintiff omit 
to lake such ordinary care as would have avoided the consequences 
of the negligence of the company or their servants, the liability of the 
company for such negligence is extinguished. And it has been held 
that a master cannot recover from a third person for damage, which 
has arisen through his own servant’s negligence (1). It is not, how- 
ever, sufficient, in order to exempt the company from responsibility, 


(b) Foulh i s r. JIG. l)i ti at 1} i 'o , 
L. 11., 1 C. P. 1). *2U7. 

(c.) O' tin! lira h y. Dublin anil WaHtnr 
It. Co.. 2 Ii. 0. L. 121. 

(it) Alton v. J hdUtml 11. Co., .14 L. J., 
(J. 1’. 292; 19 P. 13.. N. S. 213. 

[e) Birriiiiftr v. Gnat Bastmt II. Co., 
L. II., 4 C. I*. ]). 10 J. 

( /) C. N. 11. Co v. llufnson. 10 E\. 

Ev. t'h. Sue also (Jail'll v. L <i X. 
Jr. 11. Co., 20 L. J., <i B. 411 , llvdtiald 
ou Railways, v ol. 2. p 211 utini %1'luJ.o, 
lb ad. 11. Co. v. Dubif, 11 I fob , t r . H. I S3. 
As 1o liability iui lujuiy loilimei tuudhiUf 
huoat bis own iisk, sio J f'Ciiiilii/ r. Fur - 
if ss 11 Co , Li. II , 8 <,) L5. 57, .uni p 558, 
ante. 

(r/) Ausl m v. It. JF. 11. Co , L. R., 2 Q. 
B. 442 ; 30 L. J., 0. B. 201, That the train 


w is a ‘“pnliaraeutniy one” seems to 
make no (Ulli'icnce. 

[It ) HI, linn r v. L. 11. <0 ti. C. It, Co., 5 
Ex. 7S7. 

(_/) Sm Bti'il v. ff. X. It. Co , 28 L. J., 
Ex. 3 ; tirutt v. London Dot l Co., 13 IV. II. 
99 j 34 L. J., Ex 17, 220; 3 II. k C. 590; 
Bi lift / s v. f)lt Put’, 85 L. J., Ex. 163. 

(/.) Tommy v. L. B. & ti C. It. Co., 27 
L. .1 , O. P. 39 ; 3 B , X. ti 140 ; Bin,! 
v. G. X. It. Co., ubi supra ; Cormuan v. 
Fasti i n Con ulus It. Co , 29 L. J., Ex. 94; 
1 II. Ac N. 781 ; Cotton v, (Food, 29 L. J., 
V. P. 333 , Tathm v. C. TV. B. Co., 29 
L ,T , Q 13 184. 

[T) Pttrthntjfon v. South JFitlet It. Co., 
2(5 L J., Ex. 105 ; Flip v. ti. IF. It. Co., 
20 l. J., Ex. 349 ; 2 H. & N. 424. 
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to show that tho party injured did by liis own act eoniributa to tlio 
injury, but it must be shown that ho did not use ordinary care to 
avoid the consequences of the uogligeuco of the company {hi). 
Whether or not hu did use ordinary care would bo a question for a 
jury (n), tho burden of proof of contributory negligence being always 
upon tho company (o). Ho is not identified with the driver of his 
own train so as to bear the consequences of such driver’s contributory 
negligence ( p). 

It is a defence that the plaintiff voluntarily incurred the risk which 
led to his injury with a full knowledge of it, but both Ins will and 
knowledge are questions of fact, which, must be very clearly proved 
for the company to avail themselves of it (</). 

Tho contributory negligence of a child has tho sumo effect of 
disentitling him to maintain an action as the contributory negligence 
of an adult (r). And a child is deemed to bo so identified with the 
person in charge of him, that the contributory negligence of such 
person disentitles tho child from recovering damages («). 

The decisions as to tho right of a plaintiff to have inspection of the 
report of the company’s medical man to the company were, prior to 
the Judicature Acts, conflicting, but the preponderance of authority 
seems to have been against allowing inspection of such reports if 
made with a view £0 litigation (t). Inspection of a report by the 
general manager of tlic company to the Board of Trade, and of the 
officials of tho company to the company in tho ordinary course of 
their duty, was allowed (u). Siuco the Judicature Acts, the rale has 
been laid down that only documents procured by or for a solicitor for 
the purposes of an action are privileged (.»’), and that production is a 
matter of right, not a matter in the discretion of the judge {y). 
Reports of medical men procured by a solicitor fur the purposes of an 
action are privileged (~). 


(«() Bill It t'Ju lit v. FnMsirr, 11 East, 
SO. Ami H'f UhuHtnh v. Jk thirl, 12 
q. 11. WO. 

[i>) iniUmi v. L. 11. il‘ .S' C. R. Co., 1 
Hair. & Until. 421; Jlm/on \. .S'. A’. R. 
CV*., 28 L. T. 271, pur Butt, .1. 

(**) ICnlilm v. Jj, <0 .V. IF. R. ('*., 
L ll.. 12 App. Cas. 41, and p. ;Ui(i. unit*, 
irom winch, and also upon principle, it 
scene, that the diitnm <>t Ki.lt, M. It., 
rontia, m Jin mi \. <t ,V. IF. R. Cn., 
L. 11.. 12 q. 15. 1). ul p. 71, is. not law. 

(yt) Th> Jtuitiiuf, .*s L T. 123, and 

jKlSt. 

(*/) 0\ bnnu v. L. «lA. IF. ll. Co., L It, 
21 Q. li. D. 220 ; 3(5 W. K. SOU ; and p. 
59V. post. But is not llio voluntary m- 
enningof a known iisk loally equivalent 
to contributory negligence i 
(/) Abbott v. iPFii, 10 Jtti, N. S. US2 ; 
33 L. .1., Ex. 177; 2 11. A <’. 711. 


<d five yea in old indulge ofgrandinnthci/, 
28 L ,1., li. R. 253 ; E. IJ. .\c E. 719; 
Ex. (’li. Anil see Suu/htoA v. L’ustmi 
Cun at tii R. (Jo., 7 V. K., N. 8. 287. 

p) Cossiif \. 1„ //..I- R. C. ll. Co,, L. 11., 
6 1 1 . 1*. 11(5; Wool hit v, Xnrth Lunrhm 
R. On., L. It., it. I’. oU2 ; Sliihii’r \. 
H. A. /.*. Co., L. I!., U 1a. 298. The 
autlioiiliis to tin . ontiai \ win Fuunr 
\. J.iiiiJuii i tin I Smith JJii'ifini ll, (hi., 
li. It., 7 l). 15. 7*57 ; and J lithhn v. C. X, 
R. Co , L U., 9 K\. 55**0, li., lioth ileeidtd 
l»j the Court ol Qikpu’s 15cnch. 

(*/) inmtleii v. XinUt Am union R. Co., 
itln supia : SI i unit r. (J. X. R. Co,, ubi 
siipia, |h i lliauiwtll, 15. 

(,.) Hce Iluhlm s v. tVhih, Hi., 1 q. 15. 
I). 4255. 

(iy) .hiitti’si/ii «, Jh m l' of British t'« 

lnulbill, T., 11., 2 (’ll, I). (511 -C. A. 

(.) Fro iiit \. /.. C. il- lb ll. Co I ll 


Yoluntuv 

iuciimiiK.tr 

risk. 


Clul I. 
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in in, an.l other 
ofllruK. 
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CHAP. XV l. — RAILWAY COMPANIES AS CARRIERS. 

By tho Regulation of Railways Act, 1868 (31 & 32 Viet. c. 119, 
s. 26), any judge of the Court in which proceedings to recover com- 
pensation for a railway accident are taken, “may order that the 
person injured he examined by some duly qualified medical practi- 
tioner named in the order, and not being a witness on either side.” 

It is common for railway companies to compromise claims by 
injured passengers at an early date, and tho meaning and effect of 
such compromises is not unfrequontly disputed. A “ receipt in dis- 
charge of claim in full” is not conclusive, so as to preclude the 
passenger from suing the company for further compensation (a). 

If the claim should be fraudulent from the fact of tho plaintiff not 
having been present at tho accidont in respect of which ho claims 
damages, evidence of an admission by the plaintiff that he was not 
present is clearly admissible; and so is evidence generally of an 
admission by the plaintiff that ho lias a bad case (b). 

It is now proposed to consider the numerous decisions on the 
subject of what is “ evidence of negligence ” by railway companies in 
and about the carriage of passengers, arranged as they relate to — 

(A) Management of Station, Platform and Line ; 

(B) Management of Train ; and 

((J) Management of Carriage. 


(A) Management of Station, Platform and Line. 

In ('om man v. Eastern Counties li. Co. {c), tho plaintiff, being 
sent to receive a parcel by daylight, was with a crowd of people 
waiting for a train, and in proceeding with them caught his foot 
against the edge of a weighing-machine, the base of which was raised 
a few inches above, the level of the platform, and falling broke his 
kneecap ; the machine was of tho usual description, in its usual place 
adjoining’ tho end uf a counter on which passenger’s luggage was 
placed on arrival of trains, and was used for weighing luggage. It 
was held, that there wa.s no evidence of negligence by the company to 
go to tho jury. 

In Welfare v. London and Brighton li. Co. (d), an intending pas- 
senger, iu answer to inquiries as to the departure of trains, was 


buitllnnni II n/a Co \. Quid, L. 11., El 
Q. 11. 1). .it p. 321. 

(</) la. v. LnnuttJmc anil Toil shat li, 
Co., L. R., 6 Ch. 527, ioversinj» Malm*., 
Y.-CJ. Soo also ,S ‘friar, f v. G. JV. 11. Co., 
2 Do (i. J. & >Sni. 311) j Mobcrfi i. Eas/un 
Count us 11. Co., 1 F. At F. ICO j liidtul 
v. 0. IF. li. Co., 1 F. & F. 70C. 

(b) J/in mi hj v. L. C. Jj 1). li. Co., 
L. It., 5Q. H.31I. 

(c) 29 L J., Ex. 94. See also Bind- 


mm v. L. 11. A 8. C. li. Co , 17 W. It. 
7(i9 ; L .0 N. IF. 11. Co. v. liidiuals, 2 
B A: S. 320 ; C. IF. li. Co. v. Baillic, 13 
W. 11. 203. In Toomoi) v. L. B, & 8. C. 
li Vo., 27 L J., 0. P. 39, tlie plaintiff, 
nho could not road, uas lirnl through 
on Leung <i Limp loom by mistake foi a 
uiiu.il, <md Iciilod to lecom. 

(d) L. It., 4 Q. B. 693 ; 38 L. J., Q. B. 
211 ; 20 L. T. 743 ; 17 "VV. R. 1065. See 
also Puli sua v PI ml m It ‘XI T 'I 1 KK9 
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directed by a porter of tlio defendants to look at a time table, sus- 
pended on a wall under a portico of their station. While he was 
there a plank and a roll of zinc fell through a hole in the roof and 
injured him ; at the same time a man was scon on the portico. It 
was held, that there was no evidence of negligeneo in the company, 
and that a nonsuit by Blackburn, J., was right. “ Thurc was,” said 
that learned judge in delivering judgment in banco, “a total absence 
of evidence that tho premises wove really dangerous so as to make 
the company responsible ” (e). 

In Hheppenl v. Midland li. Co. (/), an intending passenger fell 
upon a strip of ice uearly half au inch thick, extending half way 
across the platform. The presence of the ico being unexplained, it 
was held, that there was evidence of negligence. 

In Osborne v. L. & N. W. li. Co. (<j), the plaintiff, without contri- si'i>Fu *1*1*. 
butory negligence, was injured by falling on slippery steps, which ho 
knew to be dangerous, leading to a platform. There were other steps 
which ho might have used. It was held that lie was entitled to 
recover, as the defendants had not shown in point of fact that he 
voluntarily agreed to run the risk, with a full knowledge of it; 
and, in Lonymorc v. Great Western li. Co. (li), the company was 
hold liable for the death of a passenger through tho faulty construc- 
tion of a bridge, erected across tho line for the more convenient 
access from one platform to another, although thoro was a safer 
bridge about one hundred yards further off, whioh the deceased might 
have used. 

In Nicholson v. Lancashire and Yorkshire li. Co, (i), tho level htaniwingoxri 
crossing between the platforms at a railway station, which formod 
part of the “ way out ” for passengers arriving at the south platform, 
was blocked for moro than ton minutes by the traiu in which the 
plaintiff arrived, and under such circumstances it was usual for the 
arriving passengers to walk alongside and round tho end of the train 
in order to cross tho lino, a practico uot objected to by tho company. 

Tho plaintiff, in so doing in the dark, stumbled over a hamper which 
had been taken out of tho train and placed at tho side of tho lino 
some distance from tho platform ; it was hold, that there was evidence 
of negligence on tho part of tho company. 

Tho case of lloyan v. South Eastern li. Co. (/.) scorns to ownjowua 
establish, that if a company allows a platform to bo ovurcrowdud, 
and does not provide adequate protection in the case of au 
unusual influx of passengers, the company may bo liable for injury 


(r) See on this point Tarry v. Jshton, 
L. K., 1 Q. 15. Div. ail. 

(/) 23 1* T. 879; SuW.B. 703. 

(ff) L. Ji. 21 Q. 15. D. 220 ; 30 W. ft. 


providing wooden stops nosod with biass, 
without a hmuliuil, was hold 110 evidence 
of iii'gliuonci'. 

(A) 19 CL 15. , N. S. 183. 
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arising from tbe mere action of the crowd. And the same principle 
oveicruwded was recognised in Metropolitan JR. Go. v. Jackson ( l ), although the 
platform. plaintiff did not ultimately succeed. The plaintiff was a passenger 

\Jctiopulihtv ^ * * * X i? 

Co. v. JatMbOU, by the Metropolitan Railway. At the Gower Street Station, the 
plaintiff’s compartment being full, three extra passengers got in, not- 
withstanding the plaintiff’s remonstrances. At the next station 
(Portland Road) there was a largo crowd, and more passengers 
attempted to enter, but were prevented by tbe plaintiff and his 
fellow-passengers. The train moved on and, the door being shut by 
a porter, the plaintiff’s hand was crushed in the bingo. It was held 
by the Court of Common Picas that, though taken singly, these 
circumstances might not have been sufficient evidence of negligence, 
yet, combined, they showed such carelessness as to justify the jury in 
finding a verdict against the company. The Court of Appeal was 
equally divided, but the House of Lords were unanimous for tbe 
company, on the ground, not that there had been no negligence on 
the part of the company, but that there was no evidence connecting 
with the accident the undoubted negligence in allowing the extra 
passengers to get in at Gower Street. 

Aillnming In Tdibidt v. Bridal and Mjreler R. Co. (m), the Bristol stations of 

three companies adjoined each other; and a passenger, who had 
neither travelled or was about to travel over the defendants’ line, was 
injured by a poitmantcau falling from a truck, in passing from one to 
the other, over ground used commonly by the passengers of the three 
companies. It was held that he might recover from the company 
whose servant caused the injury, to whom the premises actually 
belonged, — not, however, because they owned the premises, but 
because the injury was caused by a servant of the defendants acting 
in the course of his employment. 

Failing km iU r. Wlioro a girdci’, used in the construction of works ovei the mil- 

a/'?' way, fell upou the tiaiu in which the plaintiff was travelling ; it was 
held by the House of Lords that there was no evidence of negligence 
ou the part of the company in giving no signal of the appioudi of the 
train, mul taking no precautions to avoid the accident [it). 


(B) Mumijemvut oj Train. 

Collision. A collision bolw ecu twu tiains ol the ‘■nine company is primA facie 

illuming on line, evidenu. ol negligence (uj. Running off the line seems also to be 

{/j I* it., 3 Ami. (.in. IP j . 17 L T., tin «Mui«Liuls y> uulil Liu* bum liable il 
0. I’. 303 ; 37 L. T. 070 ; 20 11 . ft tbe iujuij ol the jilamtitl liaal aiisen bom 

luvcTsmg judgment ol ('. A., L 1 L, 2 L. «i ildeUn e state ot tlie piemises. See its 

1 ’. I). 120 , in 1 ., .)., L‘. 1 ‘. ;S7<) , Oil L T. to this, UuiuimII t. Smyth, 29 L. J., C. 1 *. 

ISO ; 20 11 . ft 001 , nud ui ( . 1 ’., L. It. lit 20,1 ; 7 (’. It. N. S. 731 . 

C. I*. 19 j 11 L, T., C. I*. S3; 31 L T. ( u ) Ihinut v. Mfhoyuhhut, ll, Go., L. II., 

4/0 ; 23 \\ . K. 1 8 . OH. L. 4»>. 

(m) T., II., 0 p. IS. 73; 10 L. >1., (J. 15. («) Stiinm \. L. Jt. £ S\ V. 11. Vo., 0 

78. This deusimi Iiiun it 41 1 1 
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primd facie evidence of negligence (p), which may however be 
entirely rebutted by proof that the accident was caused by the wrong- 
ful act of a stronger (iy). But a company over whose Hue defendants 
ruu by arrangement are not such strangers (/’). And in the absence 
of evidence to the coulrary, the presumption is that a train belongs 
to tho company owning the line on which it runs (si. 

Numerous cases have arisen where a passenger has been injured by 
alighting from a railway carriage which has stopped short of or over- 
shot the platform, or is drawn up where there is a space between the 
edge of the platform and the door of tho carriage. In most of these 
cases the plaintiffs succeeded (t), but in wane they failed (it). Tho 
facts are always very special ; and it has huen more than once 
observed by a learned judge, that each case of the kind must depend 
on its own particular circumstances (.»■). It will, therefore, be suffi- 
cient to examine three leading cases in detail. Of those, one was 
taken to the House of Lords, and tho othor two to the Exchequer 
Chamber. They are BrUItjeu v. North London 11. (Jo. (tj), decided by 
the House of Lords in 1871; Cockle v. Month Easter a It. Co,(t) t 
decided by the Exchequer Chamber in 1872; and Miner v. Great 
Western li. Co. (a), decided by tin* Exchequer Chamber in I860. 

In Br'ulye* v. North London It. Co., the facts wore these. Mr. jfcHlrlX&a 
Bridges, whose widow was tho plaintiff in tho action, lived at High- 
bury, and had been a season ticket-holder on the railway for some 
time, travelling daily between that place and Broad Street, the City 
tormiuus of the railway. He was 32 years old, and very near-sighted. 

On the London side of Highbury Station tlioro was a tunnel. In the 
tunnel there was first a piece of hard rubbish lying by the side of the 
rails, then a short slopiug piece of ground, then a piece of flat plat- 


l/A Ihui'soii v. Mum In sin, ttlajju Id and 
Lnuolnnhin 11. Co,, 3 L. T. 1>S2 ; lihvlv. 
({. N. It. Co., 2b L. J., Ex. it. As to 
ti.uUuv of mil, wi* Ryot v. U. X. It. Co., 
2 J'. As F. 020. 

( ij ) Lufih V. Hum Mi 11. (Jo., 27 L, ,1.. 
Ex. 153. 

(/') JSltlLl V. it. If . 11 . Uv., ill Ij, <!., I'A. 
316, au«l aoct. 10, fiust. 

(s) Ayhs v. H. J3. It. (*!'., Tj. li., 3 E\. 
110 ; 37 L. J., Ex. 101. 

(/) Fay v. L. H. di S. U. It. ('a., 18 <\ 
IJ., N. S. 225, iiueiiioncd I'j llaimeu, J., 
in Finn' v. (J. W. It. Co. ; WhitluUr v. 
M. S. di L. It. Co., 22 Ij. T. 51.') ; Pivjir 
x. Biustot it iul Ent<r It. Co., 21 L.T. 103 ; 
Thompson v. Hi Ijust, llohjtniod and Hun- 
'jar It. Co,, Ir. R., 3 C, L, 317; (hit v. (!. 
E. It. Co., 2li Ij. T. 213; CuelAt v. X. 11. 
It. Co., L R., 0 V. 1*., 321 ; Xu hulls \. 
(trad fiouthuit and IFisfun if. ('., Ir. 11., 
7 C. Ij. 40 ; Wellt f v. L U. it .S'. C. It. 
Co., l„ H., 9 C. 1*. 12(3 ; lindips \. North 
London It, Co., L. li., 7 H. L 21.1, Hob- 


son x. Not (It Eustei n 11. Co., L. U., 10 
q. 11. 271 ; 44 h. J., q. 11. 112 ; L. 1L, 2 
q. B. I), 83 — C. A.; A’i/v v. North Eusftrn 

li. Co., I.. E., 2 Ex. 1). 248 — C. A. 

(o) Him r find fl’i/i v. ft, //’. It. Co., 
L. R., 4 Ex. 117; Ibrnoid v. ft. W. li. 
Co., II L. T. HO; Plnni v. Midland It. 
Co., }ht Ilnunwdl, 11., ttl Nisi i’lius, 21 

lj. T. 830 ; Ltio t s v. L. U, it* JJ. li. Co., 
L. IL, 0 (}. 15. till. 

(,.) I’ti Kelly, C. It., ill llv* v. Ninth 
Fustun JR. (’o., 0J L. T. 70S ; iiei L’u1p- 
riilgc, C. J., m itotwui v. North Eustirn 
It. Co., L. It., 2 q. 15. D. *t p. 80. 

{tj) L. R., 7 H. L. 213 ; 13 L. J., Q.Ti. 
151; 30 L. T. 811; 23 W. li. 02, i evening 
both judgment ol Exclimuir (.lumber, 
Ij. 11., 0 q. It. 377 ; 10 L. J„ q. B. 188, 
.mil ni quuru'h Item'll, L. li., 3 C. 1*. 159 

li. (1). 

I*.) Ij. R., 7 c. 1*. 321 ; II h. C. P. 
1 111 ; 27 L. T. 320 ; 20 W. 11. 731. 

(ff) L. li., 1 K\. 117; 38 L. J., Kx. 07; 
20 1.. T. 111. 
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form, being a continuation of the main platform, but narrower, and 
within the tunnel. The train left the two last carriages within the 
tunnel, which was not lighted, and was filled with steam. The last 
carriage but one stopped opposite the narrow platform, and the last 
carriage, in which Mr. Bridges was seated, opposite the hard rubbish. 
The name of the station was called out, and a passenger, who had 
alighted from the last carriage but one, heard the warning, " .Keep 
your seats.” The train moved on to the station, but while it was still 
in the tunnel, Mr. Bridges alighted, and received certain injuries of 
which he afterwards died. 

Blackburn, J., was of opinion that there was no evidence to go to 
the jury of negligence on the part of the defendants, and nonsuited 
the plaintiff. The Court of Queen's Bench refused a rule to set asido 
the nonsuit, and tho Exchequer Chamber, by a majority of four to 
three, affirmed the judgment of tho Queen’s Bench. But the House 
of Lords unanimously reversed the decisions of both the Courts below. 

Lord Cairns, after pointing out that some of the facts were 
perfectly clear, viz., that before the accident occurred the train had 
come to a standstill ; that the carriage in which the deceased was 
seated was inside the tunnel ; that there was no platform opposite 
that part of the tunnel whore his carriage stopped ; that the tunnel 
at the place in question was, even on a clear night, imperfectly 
lighted, and that on the night in question, being filled with steam, it 
was practically without light ; that opposite the carriage where the 
deceased was sitting there was in place of a platform a heap of hard 
rubbish j and that if tho deceased in that state of things got out in 
the tunnel opposite the rubbish, he was exposed to the danger of 
receiving a fall from alighting on the rubbish in place of alighting on 
the platfonn, proceeded to observe : — 

t( Up to that point, it appears to mo, that tliuro noithcr is nogligonce nor 
evidence of nogligonce to go to a jury. It was not nogligenco to slop the train 
in llio tunnel ; it was not necessarily negligence not to have a platform in tho 
tunnel. But tho question, and the only question in the caso appears to me to be 
this : Was there evidence to go to tho jury, tliat in this stato of things, the com- 
pany or its sorvants so conducted themselves as to lead to tho deceased getting 
out of tho carriage at tho tinio that ho did got out of it l Now 1 certainly do 
not dcsiro to ask your Lordships to lay down any rule whatever as to what may 
bo tho consequence as a positive rule of law, of calling out tho name of a station, 
by tho oliicers of a company. But v hat was stated in evidence in this caso, and 
at tho stage at which the trial stopped, was uncontradicfced, was tins : — A pas- 
senger, who was in the last carriage but one, was called os a witness, and gave 
evidence that he hoard c Highbury ’ called at the far end of the platfonn. He 
got out ; and afior ho got out, he hoard a warning ‘ Keep your seats,’ after 
which the train moved on to the station. Healing a groan, he had proceeded 
farther back into the tunuel, and found tho deceased lying with his legs across 
the rails, having sustained injuries which, it is admitted, caused Iub death. 
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Now, in that state of things, tlio train having actually stopped, tho servants of 
the company having callod out ‘ Highbury,’ a station at which the train was in- 
tended to stop, and tho requisite time having elapsed (os was proved by the wit- 
ness whom I referred to; for any of the passengers to got ont, and leave the 
carriage ; and then the sume servants of tho company having corroutod their 
mistake, and called ont ( Keep your seats,’ thereby admitting that the iirst call 
was an invitation to leave the seats ; in that state of tilings, it appears to me, 
that without explanation or contradiction from tho other side, there clearly was, 
upon tho fauti which T have stated, evidence to go to tho jury of negligence on 
tho part of tho servants of the defendants. I am bound to say, that if it had 
fallen to me to review the verdict of a jury given against a company under these 
circumstances, without any evidenco to explain the facts which I have stated, I 
should have been of opinion that the jury had. come to a proper conclusion. 
But the only question winch your Lordships have to deal with is, was there in 
this case evidence of negligence to go to the jury 1 In my opinion, there clearly 
was.” 

Lord Hatlierley entirely concurred ( b ) ; and added that, when tho 
name of a station has been called out accompanied by a stoppage, 
and a considerable interval has elapsed, there is a certain amount ol' 
evidence to go to the jury to authorise the finding of a verdict for 
tho plaintiff (e). 

This is also the ratio decidendi in Cockle v. Mouth Eastern 
It. Ou. (cl). There the plaintiff^ who lived at Deptford, took a ticket 
from Spa Road to Deptford by a train of the defendants which was 
duo at Deptford about midnight. She travelled third class, in 
the last carriage of tho train. Tho platform at Deptford was long 
enough for tho whole train to have been drawn up alongside of it, 
but in addition to the part at which passengers could alight it a 
extended some distance, gradually receding from the rails. The body 
of the train drew up alongside the platform, but the last carriage was 
opposite tho receding part of it, at which passengers could not alight, 
and was about four feet from it. Tho trains did nut usually draw up 
at this spot, nor could tho passengers alight there with safety. The 
part of the platform at which tho train would in the ordinary course 
have stopped was well lighted, blit the lights towards the place where 
the accident happened had been put out, because at that place the 
trains did not usually stop or tho passengers alight. Thoro was a 
lamp-post opposite the point where tho plaintiffs carriage stopped, 
the lamp on which was not lighted, and the place was dark, it was 
a very dark night. Just before tho train stopped a woman in the 
same carriago with the plaintiff rose for the purpose of getting out, 

(4) Lord Coloiisuy hand tho argument, alight. Hoi* L. It., 0 <j. 1), 387, 397, and 
but diod before judgment wab delivered. 103. 

(e) Tho Exchequer Cluiulwr •waa uunni- (</) L. It., 7 0. I*. 3’J1, before CVkhurn, 
mow, that the colling out of the name of C, .1., ULickbuin ami Ale Her, J.J., and 
a station is not of itsulf an invitation to 1‘igott and I'ludiby, lill. 


Train iiinitglii to 
final standstill 
Cockle y. S. E. 

R. Co. 
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^ was ^y the plaintiff to wait until tlie train liad stopped. 
When the train stopped the plaintiff waited for tho woman to get 
out, but as she did not do so, opened the door and stepped out. On 
doing so she fell in the space between the carriage and the platform, 
a space wide enough for three people to stand abreast, and was 
injured by the fall. There was no evidence of any invitation to 
alight having been given by any of the defendants’ servants. But it 
was clear that the train had been brought to a final standstill, as it 
was not again set in motion until it started on its journey. No 
warning was given to the persons in the carnage in which tlie 
plaintiff was] not to alight until the plaintiff had been seen to fall, 
when, on tho woman before referred to attempting to follow her, a 
cry of “Hold hard ” was heard. 

The jury having found for tho plaintiff, Bovill, G. J. (who tried 
the case), and Brett, J., were of opinion that this verdict ought to 
stand, but Keating and M. Smith, JJ., thought that a nonsuit ought 
to be entered. The Exchequer Chamber, however, was unanimous 
that tho verdict ought to stand. In the considered judgment of the 
Court the following passage, from the judgment of 6 Cockburn, C. J., 
in Prayer v. Bristol and Exeter R. Go. (e), is cited with approval: — 

<e I adopt most readily llio formula which has beerr suggested as applicable to 
these cases, vix., that tho company are hound to uso reasonable care in providing 
accommodation for passengers, and that tho passengers also are bound to uso 
reasonable care in availing themselves of tlie accommodation provided for them. 
Therefore I agree that a passengor is bound to use reasonable care in alighting 
on the platform or elsewhere when it becomes necessary for him to alight. . . . 
It has been said that it is not always possible to bring up carriages to tlie plat- 
form at stations, and one’s own experience tells us that this is true. The train 
may sometimes stop short of the platform or shoot boyond it, and the passengers 
may in consequence have to alight elsewhere than on tho platform. Still tho 
purpose always is to bring all the carriages if possible lo a lovul with the plat- 
form, and therefore a railway tiavollor is entitled to expect that when lie steps 
out ho will stop oil tho platfonn. But 1 agree that if it ho daylight — a man being 
bound to uso his eyesight— if tho passenger sees that the carnage is not in the 
ordinary position with reference to tlie platform, he must not complain if, there 
being no actual danger, ho has to uso a little uioro care than usual in getting out. 
If the position be such that thero is some extraordinary difficulty or danger, he 
must con&idor what lie will do. Hu may call to the servants of the company to 
bring tho carriage into its proper position, but there may bo circumstances in 
which it is impossible to make such an application, or ho may have no opportu- 
nity of making it, or the application may be refused. It is possible that 
from urgent natural necessity ho may be obliged to alight. Under such 
circumstances as these I am far from saying that he might not have a right of 
action.” .... 

(<) 24 L. T. 105 (not elsewhere re- those in Cod'lc’b aw, and tho iSxclieiiuci' 
ported). The facts were very similar lo ( 'hamber was luiuniinous foi the nlaiiitiff. 
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Aftor examining the facts in Pmr/ri** case, the judgment pro- 
ceeds : — 

“The foregoing case [Prmjer's cusp] appears to us in point to tho present 
[OocIcUh cusp] os establishing that an invitation to passengers to alight on the 
stopping of a train, without any warning of danger to a passenger, who is so 
ciroumstancod as not to be able to alight without danger, such danger not being 
visible and apparent, amounts to negligence. It is true that in the case bofore 
us there was not the invitation to alight, which is implied in the opening of the 
carriage door, as occurred in Piiujpi •’» row. But it appears to us that the bring- 
ing up of a train to a final standstill, for the purpose of ^ho passengers alighting, 
amounts to an invitation to alight , at all events after such a time has elapsed that 
tho passenger may reasonably infer that it is intended that he should got out if 
he purposes to alight at the particular station, Tt is not nocowary here, any 
more than in Pnogpr's <w, to say what would he the otfeot if a passenger should 
alight wliun the danger was visible and apparent ; oh whoro a passenger gets out 
in broad day, twisting to his ability to overcome the difficulty.” 

It remains to state the effect of Siner and Wife v. Great. Western mwv.u. w. 

• n. Co. 

Tho plaintiffs travelled by an excursion train on the defendants* AH«iitintt«»riu»s- 
line from West Broimvich to Rhyl, and reached Rhyl in daylight, invitutb.ii. 

The engine, with a few front carriages overshot the platform. The 
plaintiffs were in one of these carriages, and their only way of 
alighting at the plaqp whore their carriage stood was, either by 
jumping from the iron step to the ground, a distance of about three 
feet, or stepping from the iron step to a horizontal footboard running 
along tho carriage between the stop and the ground, and thence to 
tho ground. Tho passengers were not told to keep their seats, and 
the train never in fact backed into the station, nor moved at all until 
it started for Bangor. No porters were in sight. Several persons 
got out of the carriage, and the husband then, without auy communi- 
cation with the defendants’ servants, and without any request to 
them to back, himself alighted. His wife, standing on tho iron step, 
took both his hands as he stood IjoIow, jumped down and sprained her 
knee. Tho jury found for the plaintiff. The Court of Exchequer (g) 
made absolute a rule to enter a nonsuit, and tho Exchequer 
Chamber (/t) affirmed that, judgment. 

Montague Smith, J., observed : — 

“In determining such a ijue&Umi an the present, judges cannot denude them- 
selves of that knowledge of the incidents of railway travelling which, is common 
to us all. Now, applying that knowledge to tho facts proved, I cannot see any 
evidence of negligence here. Tho station was not shown to he improper for 
ordinary trailic, nor to be badly constructed, nor was the train brought up in a 

(/) L. II., 4 Ex. 117; affirming decision iliss. Kelly, C. B. 
below, ib. 3 Kwh. 130; distinguished in (h) I’.ylcs, Mel lor, Montague Smith and 
Cockle's caw, ubi supra. Tlauueu, .1.1. , div*. Rcatiug, .1,, who tried 

(g) Martin, Bramwell and Figott, 11U., the ease. 


RUo.(f). 
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negligent manner. But the plaintiff, without calling for assistance or desiring 
the servants of the company to batik the train, resolved to alight, and the female 
plaintiff jumped down with her husband’s help. The train could not have backed 
until a sufficient time had elapsed for the passengers in that part of it which was 
at the platform to get out, and eventually it became unnecessary to back at all, 
because it seems that all the passengers in the front carnages, for whose conve- 
nionoe the backing might have token place, got out at the plaoe where the train 
was first brought to rest. Were the defendants bound to provide Bpecial precau- 
tions for these passengers, amongst whom were the plaintiffs ? 1 do mot Bee that 
they were, or that they wore negligent in not doing bo." 

% 

(C) Management of Carnage . 

The case of Redhead v. Midland R. Co.,' which has been already 
noticed, decides that railway companies are not liablo for an accident 
caused by a latent defect in a wheel. 

A sudden shutting of the door of the carriage by a guard, so as to 
crush the hand of a passenger, has been held by the Exchequer 
Chamber to he evidence of negligence on the part of the company (i). 
This was in a caso where it was dark at the time and the passenger 
had not completely entered the carriage, and had placed the hand 
that was crushed on the hack of the open door to assist him in 
mounting the step. 

And where tho plaintiff was thrown by his follow passengers 
against the door of an overcrowded carriage, he recovered damages 
from the company for injury arising from the shutting of the door in 
the ordinary course (/>’). But wliere a passenger, after entering a 
carriage, left his hand for about half a minute on the door-jamb, and 
the guard, after crying out to passengers to take their places, shut 
the door upon the passengers thumb, it was held that there was no 
evidence of negligonce by tho company, and there was evidence of 
negligence on the pari of the passenger (/). 

In another case, the door of a train which stopped at frequent 
intervals flow open thrice, being as often shut by a passenger stand- 
ing by the door. Attempting to fasten it the passenger fell out, and 
the company were held not liablo (in). 

But “ the ground on which the judgment in that case was based 
was, that the plaintiff did something so obviously dangerous, and so 
obviously without necessity, that the Court were entitled to deal with 
the matter” (n). Ordinarily a passenger has a right to assume that 

(/) Fordham v. L. B. <fc *Sf. C. R. Co., (?) Richardson v. Metropolitan R. Co., 
L. 11., 4 C. P. 610 ; 38 L. J., C. P. 324. 37 L. J., C. F. 170 ; 18 L. T. 721. 

See also L. i N. IV. R. Co. v. Jlellawell, (//>) Adams r. Banco shirr and Yorkshire 
26 L. T. 667, where llio company were 11. Co., L. I}., 4 0. P. 739 ; 38 L. J., O. P. 
held liable for the premature opening of 277. See also IVarlnirfon v. Midland R, 
a door. Co., 21 L. T. 835. 

(jfc) Jackson v. Metropolitan R. Co., L, R., (n) Ter Breti, J., in Gee v. Metropolitan 

10 O. P. 49, anil p. 600, ante. R. Co., 42 L. J., Q. B. 108. 
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a door is properly shut, and to act accordingly. Therefore, where a 
passenger, while the train was in motion, got up to look out of the 
window, and placed his hand against the bar of the window, whereby 
the door flew open and he fell out, it was held by the Exchequer 
Chamber, that the passenger might keep a verdict which he had 
obtained against the company, as the question whether the omission 
to fasten tho door was the cause of the accident had been rightly 
loft to tho jury (o). And, it seems, that the fact of a door being im- 
properly fastened is evidence ol‘ negligence on the part of the com- 
pany, even though the train is not in motion at tho time of the hap- 
pening of an accident ( 2 )). 

The mere fall of a window from the ledge upon which it rests 
whilo closed, into the receptacle it occupies when lowered, is not 
evidence of negligence which will support an action against the 
company for injury to a passenger caused by tho sudden descent of 
the window (q). 

In calculating the damages, tho jury are loft very much at largo, 
the proper direction to thorn being that they arc to give not a perfect 
compensation, but, considering all tho circumstances, to give a fair 
amount as compensation for pecuniary loas and bodily suffering. In 
estimating the compensation due to a professional man for pecuniary 
loss, deduction should' be made for contingencies, such as loss of 
health, &c., by reason of which his professional income might have 
fallen off, but not on the ground of his having a large private income. 
“ Special fees ” may be taken into account. Such seems to be tho 
result of Phillip* v. London nod Houfh Wedrni R. Co., in which the 
plaintiff was a London physician earning hotween 6000/. and 7000£ a 
year, and having a private income of about 3o00/. The case was i wice 
fully discussed by tho Court of Appeal. On tho first occasion (?■) 
the jury having awarded 7000/., tho Court granted a new trial for 
inadequacy of damages. On the subsequent occasion (ft) the jury 
having awarded 16,000/., the Court refused a new trial for excess. 


9. The Liability for Neyliyotce under Lord Campbell’ 8 Ad. 

The responsibilities of railway companies os carriers of passengers 
were greatly extended by Lord Campbell’s Act, 0 & 10 Viet. c. 93 (t). 


( 0 ) Gecv, Mtfi'ojHilthnt It, Co., L. IS,, 8 
Q. B. 161 ; 42 L. J.. Q. 15. 105 ; 28 L. T. 
282 : 21 W. It. 58 i. 

(p) ItkJtftnlv v. G. E. It. On., 28 L. T. 
7H. 

(<ji) Hurray v. A tetropohtun Vhtiict 11. 


Co., 27 L T. 762. 

(r) L. IS., 5 Q, 15. i>. 78. 

(0 L. K., 5 0. 1’. D. 280. 

(/) >Sf‘<* tliis statute, anil its amending 
act, 27 \ 28 Viri. <\ flfi, jmsf, Vol II. 


Window 
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8 . W r . if. Vo. 
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Sect. 1 enacts, that whenever the deatli of a person is caused by such 
a wrongful act as would (if death had not ensued) have entitled the 
party injured to recover damages in respect thereof (it), in every such 
case the person who would have been liable if death had not ensued 
shall be liable to an action for damages, although the death be caused 
under such circumstances as amount in. law to felony (x). By sect. 2 
every such action is to be for the benefit of the wife, husband (//), 
parent (a), and child (ft) of the deceased person, and brought in the 
name of his executor or administrator (h). Executors are entitled to 
inspect a report made by a medical man to the company (r). Where 
both husband and wife were killed by the same accident, administra- 
tion was granted to their respective next-of-kin (</). The jury may 
give such damages as they may think proportioned to the injury 
resulting from such death to the parties respectively for whose 
benefit the action is brought (e). The amount recovered, after 
deducting costs not 3’ecovered from the defendant, is to be divided 
amongst the before-mentioned parties, in such shares as the jury by 
their verdict find and direct (/). If the company pay an agreed sum 
to executors without an action being brought, the executors may by 
action in the Chancery Division, procure a distribution of the sum 


(u) This lias reference uot to tlio nature 
uf tin* loss or injury sustained, hut to the 
i iremnst .Hires under winch the bodily in- 
jury arose, nml the nature of the wiongfill 
' t*t, neglect or default eomiilaiued of Pi/m 
v. d. N. Jl. Co., 32 L. J., Q. 11. 378. 

(<•) It may lie useful to notice, that by 
“The Railway Passengers Assui.mee Com- 
pany’s Act, 1861,” 27 & 28 Viit. c. i \\v, 
s. 35, it is emu toil, that no I'ontr.it t of th.it 
company nor any conipeusation iveeivod 
or i ecovcralde hy virtue* of airs suih con- 
tract, either under that ait or othuwise, 
shall prejudice or affect any i iglit 01 ,i< tion, 
r lnii n or doniaml, which any prison m Ins 
executois or administialois mas li.ue 
a«ainst any other emupanv or un\ pusmi, 
eilliei at common lass m by viiluc id f) x 
10 Viet. e. 03, in of any othei ,ut nt Por- 
liamout, tor the injury, whether total oi 
othei wise, m respect ot wliiihtht compen- 
sation ih icceiveu ot ii i on cable. And seo 
llitulhu/'il v. C. IF. It. Co., L. 11., 10 
Ex. 1, and post. A? to limitation oi 
liability in case of possem-eis by “work- 
men’s trams” umlei eeitain spui.il ,uts. 
-,ee cli. xii ante. 

(>/) ClmpiMii v. /Mint <If, H. Ii. X F. 
108 ; 27 L J., <) B. 315. Tlie statement 
of claim need not negative the existence of 
any relations outitleil to < ompensatiou 
other than those named. 

(a) In fFu in s v. Molhhsoii, 4 Maeq. 213, 
a motlnr recovered for loss ot a son who 


supported her. And in Uiiuiltm v. Great 
tinulhern and IFiGmi 11, Co., 16 Ir, (', 
L. R. 415, a mother recovered 10/. damages 
tor the loss of a son aged fourteen, who 
canted only fid. a day. 

(it) “Child” includes a rliild en ventio 
sa mue, The (fiunfi. mid Jlichiod, L. R., 3 
Ail. & lie. 466 ; 24 L. T. 717 : but not an 
illegitimate child, Jhdmvm v. North 
Easfirn Jl, Co., 33 L. J., Ev. 91; lie 
JFihon, 35 L Oh. 211. 

(h) 11 ilteie is no eveuitoi or admiuis 
ti dor, oi it no action is hi ought by him 
within six months of the death, the aeliou 
may be biought m tlio name of the per- 
sons In m lieially iutoiestod. 27 & 28 A ict. 
e 95, s 1, jwst, Vnl. II. 

[<) lUthr v. L. .t ti. IF. Jl. Co., 87 
L J., (J. B. 51. 

(d) Hr IFIuiIer, 31 L. ,1., P. SI. & A. 

10 . 

(<) Thorolon* the juiy must look to the 
intoiests of < tu h of these parties, aud not 
tali them as a Juss. Pijm v. (4. N. U. 
Co., 32 L. .T., Q. B. 377; 2 B. & S. 759. 
In tipi tmii It v. Dull s, 7 13. & S. 477, a 
\ ei diet tin th<> plaintiff, damages 40s., 20s. 
to the widow and IDs. eaili to two children, 
w is set aside mi the ground that the 
damages woic inadequate. 

(j ) Money may lie paid into court in 
one sum, without specifying the sham 
into which it is to be divided by the jury. 
•27 & 28 Viet, e. 95, «, 2, post, VoL II. 
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amongst the parties entitled (g). By sect. 3, only one action may be 
brought, and it must be commenced within 12 months after the death 
of the deceased person ; and by sect. 4, the plaintiff must deliver a 
full particular of the person or persons on whose behalf the action is 
brought, and of the nature of the claim in respect of which damages 
are sought to he recovered (h ). 

The statute gives an action to the representatives of a person killed 
by negligence, only when, had he survived, In* himself, at the common 
law, could have maintained nu action against the person guilty of 
the alleged negligence (!). Therefore the contributory negligence 
of the deceased (/,'), or compensation paid to him in Ins lifetime (1), 
are equally an answer to an action by the representatives under tho 
statute. 

If the deceased has himself sued in respect of the injuries in his 
lifetime, and has died of the injuries after action brought, the action 
abates, and fresh proceedings must be taken by the representatives 
under the statute. It was so decided under sect. 139 of the Oonnnon 
Law' Procedure Act of 1852 (m) ; nnd Rule 1 of Order XVII. of the 
Rules of the Supreme Court, 1883, hi purl materia with that section, 
prevents the abatement of an action by death “ if the cause of action 
survive or continue” only. In case of death, between verdict and 
judgment, however, judgment may, by such Rule, be entered, notwith- 
standing the death and non-survival of the action. 

It has been decided that tlio jury, in assessing damages under this 
statute, are confined to injuries of which a pecuniary rsii mile can be 
made, and cannot take into consideration mental suffering occasioned 
to survivors by the death of their relativo. Tho Court of Queen’s 
Bench say on this point («),■ — 

“ The important question is, whether the jury, in giving damayos, appor- 
tioned to tho injury resulting from the death of tho deceased, to fclio parties for 
whose benefit this action is brought, are confined to injuries of which a pecuniary 
estimate may be mado, or may add a bulufiutn to those parties, in respect of tho 
mental suffering occasioned by such death. Tlio title of this act may bo somo 
guide to its meaning, and it is ‘ An act for compensating Families of Persons 
killod by Accident,' not for solacing thoir woundod feelings. Reliance was 
placed upon the iir&fc boo! ion, which states in what cases tho uewly-givon action 
may be m&intainod, although death has ensued ; tho argument being that the 
party injured, if he had xecovorud, would have been entitled to a solatium ; 
and, therefore, so shall Ms representative on his death. Rut it will be evident 


(g) Buhiu r v. Union r, L R., 2ft Oh. 1J. 
409 ; 53 L. J., Oh. 402. 

(h) Post, vol. II. 

(/) Senior v. Ward, 28 L. J., (J. P.. 
139 ; 1 ELL it EIL 385 ; Haiqh v. Royal 
Mail Steam Racket fto,, 52 L. J., (j. B. 
640 ; 49 L. T. 80*2—0. A. 

(k) Senior v. Ward, nbi supra: Tuck r 


v. Chaplin, 2 Oar. & K. 730. 

(7) Ru'd v. d. E. R. Co., L. It., 3 (}. B. 
553 ; 37 L .1., Q. B. 278. 

(m) FI iuii v. Perkins, 32 L. J., Q. P*. 
10 . 

(») Blah v. Midland 11 t‘o., ‘21 I* J., 
(j. B. 238 ; 18 (7. B. !>•!. 


Within 
12 months. 


Repti .cntatlies 
liaiy no grwitoi 
lrjht n| action 
than it. i I'a-a il 
am mill li i\e luil. 


I'll sli action 
wlici e ilcce i-.i'il 
sncil Himself iu 
I ns hfi tunc. 


Damages con- 
lined to Injuries 
of which peon- 
nuiy cst liii.il c 
can be mode. 


Efokrv. Midland 
it. Co, 



CIO 


CHAP. XVI.— RAILWAY COMPANIES AS CARRIERS. 


D, Lord lump- 
htll ' s Ail. 


Legal liability 
not only test. 


Proof of 
actual damage 
requisite. 


that this act does not transfer this right of action to his representative ; but 
gives to his representative a totally new right of action on different principles. 
The measure of damage is not the loss or suffering of the deceased, but the 
injury resulting from his death to his family. ThiB language seems more 
appropriate to a loss of which some estimate may be made, than to an indefinite 
sum, independent of all pecuniary estimate, to Boothe the feelings, and the 
division of tlio amount strongly leads to the same conclusion. It seems to us 
that if the legislature had intended to go the extreme length, of giving, not only 
compensation for pecuniary loss, but a solatium to all the relations enumerated 
in sect. 5, language more clear and appropriate for this purpose would have 
been employed. For theso reasons we are of opinion, that the learned judge, at 
the trial, ought more explicitly to have told the jury, that, in assessing the 
damages, they could not take into their consideration the mental sufferings of 
the plaintiff for tho loss of her husband ; and that as the damages certainly 
exceedod any loss sustained by her, admitting of a pecuniary estimate, they 
must be considered excessive.” 

But legal liability alone is not the tost of injury, in respect of 
which damages may be recovered under Lord Campbell’s Act; a 
reasonable expectation of pecuniary advantage by the relatives 
remaining alive may be taken into account by the jury, and damages 
may be given in respect of that expectation if it be disappointed, and 
the probable pecuniary loss thereby occasioned (o). 

The mere proof, however, of death by negligence will not entitle 
the executor or administrator to a verdict for nominal damages ; there 
must he some proof of actual damage. Where the deceased, a boy of 
fourteen, the son of a mason, earned four shillings a week, which was 
applied by his parents to the general support of the family, and no 
evidence was given as to whether tho sum earned exceeded or was less 
than the actual cost of maintenance, and tho jury gave 20 l. damages 
(107. to the father and 107. to tho mother), tho Court refused to disturb 
the vordict ( 22 ). There must, too, be a reasonable expectation of a benefit 
arising from the relationship to the deceased of the party for whom the 
action is brought. Where a father was old and infirm, and a son assisted 
him in earning wages from motives of filial affection, it was held that 
the father could recover damages (q) ; and even where a son was not 
actually contributing but only had contributed five or six years pre- 
viously to tho maintenance of an infirm father, it was hold that there 
was some evidence for the jury of a reasonable expectation of benefit 
to tbo father from the continuance of tlio son’s life (r) ; but where a 
son worked for his father at ordinary wages in a trade of which the 
son had special knowledge, it was held otherwise, inasmuch as there 
was nothing to show that the son worked for less wages because he 

( 0 ) Franklin v. 8. E. M. Co., 8 II, & N. 25; 4 H, & N. 658. See Springett v. Balls, 
211 ; Dalton v. 8ame, 27 L. J., C. F. 227; onto, p. 608, note ( e ). 

4 U 1)., N. 8. 296 ; Pym v. U. K. 11. Co., {q) Futnldin v. 8. E, B. Co., uM supra, 
infia. (r) MUheringlon v. North Eastern it Co., 

(p) Durhoorth v. Johnson, 29 L. J., Ex. 51 L. J., Q. B. 493, 
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was his father's son (a). Where a man and his wife had lived sepa- 
rate for eight years, it was ruled by Lopes, J., that tho man had no 
reasonable expectation of advantage from his wife’s chances of coming 
into 7,0002. on the death of her mother, tho with being aged 40 and 
the mother 80, at tho time of action brought by the husband (/). 

Funeral expenses are not recoverable under the statute (u ). 

It has been held (,»*) that the loss of the benotit of a superior edu- 
cation, and tho enjoyment of greater comforts and conveniences of 
life is a pecuniary loss, for which tho wife and children of the person 
killed may maintain an action, where the income of the deceased 
wholly ceases with his death, or where his premature death prevented 
the deceased from having made the extra provision for his family 
which he might have been reasonably expected to have made had ho 
lived. In giving judgment, Oockburn, C. *T., observed : — 

“It is truo that it must always remain matter of uncertainty, whether the 
deceased person would have applied tho necessary portion of inonuus iu smiling 
to his family the social and domestic advantages of wliieh they an* said to have 
been deprived by his death ; still more, whether ho would have laid by any 
and wliat portion of his ineomo to make provision for them at his death. But 
as it lias been established by tho cases decided upon the statute, that if then 
ho a reasonable expectation of pecuniary advantago, tho extinction of such 
expectation by negligence occasioning tho death of tho puriy from whom it arose, 
will sustain the action, it'is for a jury to say under all tlio circumstances, and 
taking into account all tho uncertainties and contingencies of the particular case, 
whether thoro was such a reasonable and well-founded expectation of pecuniary 
benefit as can be estimatod in money, and so become the subject of damages in 
such an action.” 

It bad been expressly provided by the special act of tbe Bailway 
Passengers’ Assurance Company that no money paid by that company 
shall prejudice any right of action, either at common law or under 
Lord Campbell’s Act or any other statute), for the injury iu respect of 
which the money is paid. It is clear that in an action fur injuries 
caused by defendants’ negligence, a sum received by the plaintiff on 
an accidental insurance policy cannot be taken into account in 
redaction of damages (i/) ; and tbe same principle is applicable to 
actions under Lord Campbell’s Act. 

In a case where the deceased had covenanted to pay Iris mother 
an annuity during their joint lives, Kelly, C.B., admitted tho evidence 


(i) »S'f/bs v. Noith AWuh 7?. /'<>., 11 
L. J., G. r. 191; 32 L. T. 199. 

( t ) Duirison v. London and JSWtt 
Western 11. Vo. 1 G. & E. fill). 

(ti) Dalton v. tS. K 11. Uo., 27 L. J., 
C. P. 227. Nor would huuh expenses be 
recoverable iu an action lev damago to 
tiie estate, inasmuch as llicy must iall 
upon every estate sooner or later. 


(.) pi/m v. V. N. 11. i'o., 31 L. J., 
(7. 15. 24!) ; 2 15. fc ft 739 ; 32 L. J., Q. 15. 
377; 4 75. h. S. 3915. In this c.iit 1 thejuiy 
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(if) Ihudbnni v. (/. IV. It. t'«., L. R., 
10 Ex. 1 ; tl L. J., E\. 9 ; 31 L. T. ttii ; 
23 W. K. IS. 
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of an accountant, who proved, by reference to the “ Carlisle tables,” 
the average and probable duration of the two lives, and the Ex- 
chequer Chamber on a bill of exceptions upheld the ruling ( z ). 

A nice question has arisen as to the right of the executor to 
sue for damages to the estate of the deceased. In Bradshaw v. 
Lancashire and Yorkshire R. Go. (a), Grove and Denman, JJ., held, 
that where a passenger on a railway was injured, and after an 
interval died in consequence, his executrix might recover in an action 
for breach of contract against the defendants the damage to his per- 
sonal estate arising in his lifetime from medical expenses and loss 
occasioned by his inability to attend to business ; and the decision of 
the Exchequer Chamber in Potter v. Metropolitan R. Go. (6), that a 
widow was entitled to recover damages to her husband’s estate caused 
by medical attendance on herself, necessitated by an accident in 
which both husband and wife were injured, is apparently to the same 
effect. In Leggott v. Great Northern 'R. Go. (c), however, Mellor 
and Quain, JJ., questioned the principle of Bradshaw v. Lancashire, 
and Yorkshire R. Co. But that principle has been since approved (d), 
and is borne out by more than one dictum of an earlier date (e). As 
was said by Grove, J., in Bradshaw's case , it is hard to see “ why 
the damage to the estate, that would be clearly recoverable if the 
injured party lived, should be the less recoverable because of his 
death.” 

Assuming that the action lies, it is not barred by satisfaction 
recovered in an action by the executor under Lord Campbell’s Act, 
nor does any estoppel arise of which either party can take advantage, 
as the plaintiff sues in a different capacity. Therefore, where in an 
action by an administratrix under Lord Campbell’s Act, the defen- 
dants had pleaded not guilty and that the deceased was not a 
passenger, which issues were found against them by the jury, the 
defendants were allowed to sot up the same defences to an action by 
the administratrix for damage to the estate of the deceased (/). 

By sect. 2o of the Regulation of Railways Act (31 & 32 Viet, 
c. 119), the Board of Trade may, upon the joint application of the 
company and the representatives of the party killed, appoint an 
arbitrator to determine the compensation (if any) to be paid. 


{z) Rmh i/ v L. <f* -V. W. R. Co., L. It., 
8 K\ 221 ; 12 L J., Ex. 153; 29 L. T. 
ISO ; 21 W. li SCO 

(</) L It., 10 0. P. 180; 14 L. J., C. P. 
118 ; 31 L. T. 817. 

(i b ) 32 L. T. 86. 

(r) L. R„ 1 Q. B. Div. 599 ; 46 L. J., 
Q IS. 557 : 35 L T. 334. 

[</) In Pulling v. Gi'i at Em/u'd R Co., 
I.. If.. Si (,> B. D. 110. ante, in which it 
u»b held that an adimuibUutiij. could not 


lecorei in action of tort brought by the 
intestate m liis lifetime. 

(o) K, uyht*, y, Quark-., 2 B. & B. 102; 
4 Mooie, 532, per liiclmidbon, J. ; Alton 
v. Midland R. Co., 84 L. J., C. P. 292; 
12 L. T. 703, per Willes, J.; Williams on 
Executois, 7th ed. p. 798. 

(/) Leggott y. O, N. R. Co., ubi supra ; 
Barnett y. Lucas, Ir. R., 5 C. L. 140. But 
see H. S. C. 1883, Order XVI II, “ Joinder 
of Causes of Action,” 
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Lord Campbell's Act (sect. 0) does not apply to Scotland, for the 
very sufficient reason that by the common law of that country the wife 
or children of a jarffLo. killed by negligence, and his parents, if the 
deceased supported them (but not his brothers or sisters), may by 
action obtain “ assythment,” i.e. compensation, from the person guilty 
of the negligence. 


10. Of Time Tables and UnpunctuaHty. 

Railway companies arc under no obligation to issue time tables. 
And it has been expressly held, that the mere granting of a ticket 
imposes on a railway company no duty to have a train ready 1o start 
at a definite time (#/). But in the exercise of their business as 
camera, it has long been the universal practice of the companies to 
issuo and publish time tables applicable to their passenger trains, 
and also for the purposes of through traffic to publish the timo tables 
of other companies. The issuo of such time tables amounts to tiu 
express contract with the public. Where no time tables arc issued, 
the companies as carriers are under tho implied common law obliga- 
tion to deliver in a reasonable time. * 

The cases upon this subject aro fow, but important. Tho two 
leading ones aro Denton v. Great Northern R. Co. (h), in which it 
was held, that tho publication of timo tables amounts to a contract 
by the publishing company that not only their own trains but the 
trains of other companion will run in conformity therewith ; ami 
Le Blanche v. London and North Western R. Co. (i), in which it 
was held by the Court of Appeal that tho usual positive promise of a 
time bill "to pay every attention to ensure punctuality” overrides 
the usual negative words declining responsibility fur delay ; but that 
if tho promise be broken, the company is not therefore liable for 
the costs of a special train taken by tho passenger. In Denton v. 
Great Northern R. Co., tho March timo tables of the defendants 
showed a train on their own lino from London to Askeme, and a cor- 
responding train on the North Eastern line from Askeruo to Hull. 
This corresponding train had boon discontinued to the knowledge of 
the defendants on and after the 1st March. On the 23th. March 
tho plaintiff applied for a ticket from London to Hull by tho sup- 
posed through train, but tho booking clerk refused one, telling him 

( g ) Hurst v. G. TV. It. Co., 34 L. J., tlir decision of the l 'onimoii liras Division, 
0. P. 264 ; 19 0. B., N. S, 310, which had aflirmed tlul of a county rouil 

(A) 5 E. & B. 860; 25 L. J., Q. I». 129. judge. Special leave to i^wal was ghen 
(t) L, R., 1 C. P. Div. 286 ; 45 L. J., unitor sect. 45 of the Judicature Act, 1873, 
0. P. 521 j 84 L. T. 667, reversing in i»art 
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that tho North Eastoni train had ceased running. The plaintiff 
then took a ticket by the defendant’s line from London to Milford 
Junction, where he had to stay the night, and afterwards sued in the 
County Court for damages 152. 10s., caused by his "having missed 
an appointment at Hull.” The action was removed by certiorari, 
and the Court of Queen’s Bench gave judgment for the plaintiff. 
Lord Campbell observed, after pointing out the great importance of 
the case : — 

“ I think there was a binding contract, and that the case is the same as if the 
company should publish in express terms that if customers would come to a 
particular station at a particular hour, a train would he passing at that hour or 
noar the hour, and that any person who tendered his fare should have a ticket 
and be carried from that station to some other given station. We have here 
both a promise and a good consideration, and that in law constitutes a contract. 
Does not the timo table amount to B\ich a contract as that? Anyone reading it 
would understand that the company undertook that, at the particular time, 
there will be a train passing from Peterborough to Hull, and that any person 
paying his faro will be carried between those places. There is dearly a pre- 
judice to a person coming to be carried as a passenger. He makeB all his 
arrangements with a view to the promise in the time table being performed. 
The undertaking by the company seems to me dearly indicated by that which is 
found on the face of tho time table. It is exactly within the prindple of the 
cases referred to, where a reward was offored to any person who will give such 
information as shell lead to the conviction of an offender. That is a promise 
made to the public generally, and is the same as if the parties were present. It 
is a conditional promise, and when the condition has been performed it beoomeB 
absolute. There is, therefore, no ground for saying that there was no contract 
in this case, and thoro is less ground for saying that there was any excuse for 
not performing it. It can make no difforonco that tho whole of the line is not 
the property of the defendants ; it is enough that the timo table says that the 
train will run the whole way.” 

In Le Blanche v. L. <6 N. TP. B. Go. (/c), the plaintiff was a pas- 
senger from Liverpool to Scarborough, via Manchester, Leeds and 
York. From Manchester to Leeds the train ran over another com- 
pany’s line. From Leeds to Scarborough the journey was over the 
lines of and by the trains of other companies. The ticket had 
indorsed upon it the words, "Issued by the London and North- 
Western Railway Company, subject to the company’s regulations, and 
to the conditions of the time tables of the respective companies over 
whose lines this ticket is available.” The conditions referred to were, 
amongst others, these : — 

“ Time Bills. The published train bills of this company are only intended to 
fix the time at which passengers may be certain to obtain their tickets for any 
journey from tho various stations, it being understood that the trains shall not 
start before tho appointed time. Every attention will be paid to ensure punc- 


(fc) L. B., 1 0. P. Div. 286. 
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tuality as far as it is practicable j but tko directors givo notice that the company 
do not undertake that tho trains shall start or arrivo at the time specified in tho 
bills, nor will they bo accountable for any loss, inconvenience or injury which 
may arise from delays or detention. Tho right to stop the trains at any station 
on tho line, though not marked us a stopping station, is reserved. The grant- 
ing of tickets to passengers to places off tho company’s lino is an arrangement 
made for the convenience of tho public, but the company do not hold themselves 
responsible for any delay, detention or othor loss or injmy 'whatsoever arising off 
their lines or from lliu acts or defaults of othor parties (/), nor for tho correct- 
ness of tho times over tho linos of othor companies, nor fur the arrival of this 
company’s own trains in lime for tlio nominally corresponding train of any other 
company or party (in)." 

Tho timo tables showed the following times : — 


Leave Liverpool 2.0 p.ui. 

Arrive Leeds 5.0 

Leave Leeds 5.20 

Arrivo York (i.o 

Arrive Scarborough 7.50 


The train was twenty-seven minutes lato at Leeds, and the d.20 p.m. 
Having gone, the plaintiff left Leeds at 5.55 p.m. and reached York 
at 7.0 p.m., by a train which did not go beyond York. There was a 
train from York to Scarborough at 8 p.m., timed to arrive at Scar- 
borough at 10.0 p.m. # But the plaintiff, although he had no special 
business at Scarborough, took a special train from York to Scar- 
borough, and arrived at Scarborough botweon 8.30 and 9.0 p.m. 
The twenty-seven minutes delay of the defendants was made up of 
certain unexplained delays at two stations, and would have resulted 
in an ultimate delay to the plaintiff of two hours and a half, which 
was rcducod by the action of the plaintiff to one hour and a quarter. 
The Common Picas Division (Brett, Deiunau and Lindley, JJ.) was 
unanimously of opinion that (1) the contract of tho defendants was a 
positive one to make every reasonable effort to ensure punctuality ; 
(2) there was evidence of the contract having been broken ; and (8) 
that thero was evidence on which “ the County Court judge might 
not unreasonably find that the plaintiff was not reasonably called 
upon to wait at York for the late train, and therefore that tho County 
Court judge was justified in law in holding that tho plaintiff might 
charge the defendants with tho cost of the .special train.” Tho Court 
of Appeal affirmed the judgment, (l) that the contract was positive, 
and (2) that it had been broken ; but (3) held that the plaintiff was 
not entitled to take a special train (a), 

(l) 111 Thomson v. MnUantl 11, Co., 31 fum very gMicrally adopted by railway 
L. T. 34, tho plaintiff, who lud taken a companies. 

tourist ticket “subject," ke., was held to {«) A new trial was onion'd unless tho 
ho bound by similar woidb to those in a plaintiff would const ut to a reduction of 
monthly time-table. the damages to Is. Tho plaintili confuted 

(hi) These conditiono follow a unumou to this course. 
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In giving judgment, James, L.J., observed : — 

“ The company arc not entitled to strike out from the contract the words 
* But every attention will be given to ensure punctuality so far as it is practi- 
cable,’ and to treat this as a mere vague assurance having no legal operation, 
involving no legal responsibility, but only a responsibility to public opinion to 
be enforced by letters to the ‘Times’ or a local journal. 1 agree, however, 
that it is to be read in connection with the very olear stipulations that the com- 
pany are not to be accountable for any Iobb, inconvenience or injury which 
may ame from delays or detention. It appears to me that the whole sentence 
is capable of a reasonable and consistent legal operation. The contract is to bo 
read as if it were a contract made with regard to that particular train on that 
particular day, just as if somebody else not the company had made for that day 
arrangements enabling them to take passengers from Liverpool to Scarborough. 
The company might reasonably stipulate that it would not be answerable for 
any delay occasioned by anything on the line, any block at a station, any break- 
down of any other train or any of the innumerable accidents which do occur 
and must occur constantly on every line of traffic. But, at the same time, it 
might well promise and undertake that so far as regarded that particular train 
or that particular journey every attention would be given to ensure punctuality. 

“ If we consider the immense extent and complication of a modem railway 
Bystem and network in England, it would be most unreasonable to put a con- 
struction on such a document as the one before ns, which would enable any 
passenger delayod anywhere to put the whole traffic arrangements, and the 
conduct of the whole railway staff, on its trial before a judge or jury. It is 
quite possible, and not improbable, that the negligence or blunder of officials in 
London or at Carlisle, of the guard of a goods train, a pointsman or signalman, 
might derange the traffic so as to oause a block or delay on a branch line 
hundreds of miles away. And to my mind it is not to bo endured that for such 
a negligence as that the company is to be liable to every passenger everywhere 
delayed by it. 

“Again, it appears to me that the company must be at liberty to accept any 
traffic brought to it, a special train for the Queen or a royal visitor, to accept an 
army of volunteers or excursionists, although it thereby disabled itself later in 
the day from keeping the times mentioned in its time tables. But if we read 
the contract irdAcndo singula singulis as applicable and limited to each particular 
train for each particular journey, thon we can reasonably construe tho statement 
in the conditions as a promise that tho persons having the control and manage- 
ment of that train for that journey will pay every reasonable attention, as far as 
it is practicable for them, to ensure punctuality, viz., that they will not be 
guilty of wilful delay or reckless loitering. I am of opinion that there was some 
evidence before the County Court judge to justify a conclusion that there was 
such wilful delay. In the time tableB a margin of fifteen minutes was allowed 
at Manchester. Now, according to the regulations, every porson minded and 
entitled to go on from Manchester by that train ought to have been with his 
luggage on the platform ready to start at 3.20 ; and it does appear to me, as it 
did to the County Court judge, that if proper attention had been then and there 
paid to ensure punctuality, the passengers getting out at Manchester would have 
been immediately got out and the passengers getting in would have been got in 
without a minute’s delay, and if this had been done the further delays between 
Manchester and Leeds would in all probability have been avoided ; for we all 
know that the want of punctuality of a train in the early part of its joumev is 
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almost invariably followed by disarrangements and further delays in the further 
prosecution of its journey. But I tun not satisfied that in dealing with that 
question of foot, — vis., whether there was a breach of the contract, — the County 
Court judge rightly construed the contract, or rightly apprehended what would 
be a breach of it. I am not satisfied that he put the question to himself in this 
way ; Wero the persons having the control and management and conduct of the 
train on that day guilty of wilful delay or reckless loitering? 

“ With respect to the remaining question,— whether the plaintiff was entitled 
to take the special train,— 1 certainly should not myself have arrived at the 
same conclusion as the County Court judge. I agree that the general rule is, 
that a person with whom a contract has been broken has a right to fulfil that 
contract for himself as nearly as may bo, but ho must not do this unreasonably 
or oppressively as regards the other party, or extravagantly. I should myiielf 
have held it most unreasonable and oppressive for the plaintiff to have taken a 
spocial train merely to get in an hour earlier at the terminus of his journey on 
the seaside. And ] think it must bo taken that the County Court judge did 
consider the dictum of Mr. Baron Alderson as establishing it as a rule of law, 
that the plaintiff was, and that every other passenger for Scarborough by that 
train would havo been, entitled to save himself the discomfort and ennui of an 
hour’s detention at York by taking a special train for Scarborough.” 

Melliah, L.J., concurred, observing, as to the construction of the 
time bill, that the language of the conditions was the language of 
the company, and that they were seeking to put a construction on 
the conditions, the effect of which would be to free them from a 
liability which the law unquestionably, in the absence of an express 
agreement to the contrary, imposed on them, namely, a liability to 
be answerable for the negligence of their servants; and as to the 
breach of contract, that the fact of the train being a quarter of an 
hour late at Manchester mado it necessary for the defendants to give 
some explanation of the cause of the delay. As to the damages, the 
learned judge observed : — 

“ I agree that, ua a general rule, what is said by Alderson, B., in Hamlin v. 
Great Northern M. ( 'o. (<>), is correct, namely : ‘ The principlo is that, if the 
party does not perform his contract, the other may do so for him as near as may 
be, and charge him for tho expense incurred in ho doing.’ I agree also with 
what is said by the judges of the Common Pleas Division, that this rule is not 
an absolute one, applicable to all casus, and that the question must always he 
whether what was done was a reasonable thing to do, having regard to all the 
circumstances. Tins, however, is a very vague rule, and it is desirable to con- 
sider whether any more definite rule can be laid down. Now, one inode of 
determining what, under the circumstances, was reasonable, is to consider 
whether the expenditure was one which any person in the position of the plaintiff 
would have boon likoly to incur if ho had missed the train through his own 
fault, and not through tho fault of the railway company. Tho rule, that what 
is reasonable under particular circumstances may be discovered by considering 
what a prudent person uninsured would do under the same circumstances, 
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is applicable to many coses besides those which arise under policies of marine 
insurance. 

“I think that any oxpendituro which, according to the ordinary habits of 
society, a person who is delayed in Mb journey would naturally incur at his own 
cost, if he had no company to look to, he ought to be allowed to incur at the 
cost of the company, if he has been delayed through a breach of contract on 
the part of the company ; but that it is unreasonable to allow a passenger to 
put the company to an expense to which he could not think of putting himself, 
if he had no company to look to. The question then, in my opinion, which the 
County Court judge ought to have considered is, whether, according to the 
ordinary habits of society, a gentleman in the position of the plaintiff, who was 
going to Scarborough for the purpose of amusement, and who missed his train 
at York, would take a special train from York to Scarborough at his own ooBt, 
in order that he might arrive at Scarborough an hour or an hour and a half 
sooner than he would if he waited at York for the next ordinary train. This 
question seems to me to admit of but one answer, namely, that no one but a 
very exceptionally extravagant person would think of taking a special train 
under such circumstances.” 

With regard to the first point of this important case, it is to be 
observed, that it is quite legitimate for railway companies to con- 
tract themselves oat of their ordinary liability to passengers for the 
negligence of their servants. This much seems to follow from 
M‘ Cawley v. Furness R. Co. (y>). Time tables, therefore, containing 
no such positive words as those which have now received judicial 
construction will, if brought to the notice of the passenger*, exempt 
the companies from responsibility for delay, and the only question 
will be, whether they wore brought to the notice of the passenger or 
not (q). As to the second point, it will he observed that the prin- 
cipal delay — of fifteen minutes at Manchester, on the company's own 
line— was unexplained, and it was chiefly from this absence of 
explanation that the Court decided against the company. It is plain 
that exact punctuality is frequently impossible, and it is presumed 
that credible evidence might easily have been forthcoming. It will 
be a question of fact, whether all reasonable efforts to ensure punc- 
tuality have been made, and it will often be a bard task to decide 
between conflicting claims of public safety and public convenience. 
As to the expense of a special train, the question of measure of 
damages is nominally left open by the recent judgment; but it would 
be hard to laydown a more satisfactory rule than that of Mellish, L. J.» 
above set forth. It is quite clear that a company are not bound to 
forward by special train a passenger failing to catch a train on their 
own line by reason of a train timed to meet it being delayed if tho 
delay arose from no fault of tho company (r). 

(p) L. It. 8 Q. 13. 57. Tho 7th 'section (q) As to this point, soe the cases cited 
of the Traihc Act of 1854, p. 564, ante, at p. 591, ante, 
applies only to goods, including passengers’ (/•) Fii'.qoi aid v. MUUandlL Go., 84 L. 
luggage, anil animals. T. 771. 
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Personal inconvenience may no doubt be a subject of damage. In 
a case -where the train of the defendants took the plaintiff, with his 
wife and two children, in another direction than that indicated by 
their time tables, it was held that the plaintiff might keep a verdict 
for 81. in respect of having to walk five miles home at midnight, but 
that damages awarded in respect of the illness of his wife arising 
from the walk were too remote (s). 

Where the plaintiff travelled by excursion train from Barnsley to 
London, “ to return by the trains advertised for that purposo on any 
day not beyond fourteen days after date ” thereof, and not being able 
to find room in one of the ordinary trains from London to Barnsley, 
camo as far as the intermediate station of Doncaster, from which no 
trains ran to Barnsley, he recovered his posting expenses from 
Doncaster to Barnsley (t). 

It seems that no damages can be recovered in respect of a failure 
to keep business engagements («). But a person having a business 
appointment to keep might take a special train to enable him to keep 
it, and charge the expenso upon the company, if ho would take a 
special train in a case where ho had no company to look to (*»•). 

Hotel expenses would in ordinary cases be recoverable, so long as 
the incurring them was the natural consequence of the company’s 
negligent delay. But where the plaintiff spent three days at an 
hotel waiting for a parcel delayed by the company’s negligence, it 
was held that he was not entitled to recover hotel oxponses i]j). 

A Select Committee in 1838 recommended that passengers should 
be enabled to recover from the companies summary penalties for 
unpunctuality. With reference to this proposal, the Royal Commis- 
sion of 1867 observed : — 

“ Tf a railway company bo bound under a penalty always to keep time, it must 
provido in its time bills for a certain amount of overtime to guard against 
exceptional easos ; and it would thus materially reduce the spued which it now 
endoavuurs to give, so long as the passenger is contont to bear the contingency 
of delay. If, however, great expedition were required of the companies, the 
efforts of the olticera of the companies to maintain punctuality in exceptional 
cases would unhauco Lho xisk of railway travelling ; and it would require a pro- 
tection like that on the French lines by the regulations os to booking, with or 
-without luggage, and placing the passengers under control for a certain time 
before departure. If the same speed as is now shown on lime tables wore to be 
guaranteed, the companies would be obliged to provide means fur running a 

(«) Hobbs v. L. dj ti. W. R. Vo., L. It., per MellMi, L, J., ubi supia. And see 

10 Q. B. Ill ; 44 L. J., Q. B. 40. JJudumhr v. V. J3. R. Vo., 28 L. T. 471 

(t) Jlaii'croft v. If. N. IJ. Co., 21 L. J., per Martin, J5. 

Q. B, 178 ; 18 Jur. 108. M Woodgu' v. tf. W. R. Co,, L. 11., 2 

(it) Hamlin v, Q. H. R. Vo., 28 L . J., C. IV 318. And sue lltalky v. liomuMt , 

Ex. 20. 0 Ex. 341, p. 550, auto. 

(ui) Le BluncJto v. L. <0 N, TV. R. Vo., 
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11. Of Through Traffic and Sea Traffic. 

The contract into which a railway company enters with a passenger „ 
on giving him a ticket between two places is the same whether the 
journey be entirely over their own line or partly over the line of 
another company, whether the passage over the other line be under 
an agreement to share profits ( z ), or simply under running powers (a). 
And the law is the same with respect to the carriage of goods (6). 

But the rule is not of universal application so far as passengers are 
concerned. The contract with the passenger is only that all persons 
connected with the carrying of the passenger, and the means and 
appliances thereof, shall use due care, and does not extend further. 
This was decided by the Court of Exchequer in Wright v. Midland 
22. Go. (c). There the plaintiff contracted with the defendants to be 
carried from Leeds to Sheffield on their own line. The London and 
North Western R. Co. had, by a special act, running powers over a 
portion of that line (with which a junction was formed about four 
hundred yards from the defendants 5 station at Leeds) on payment of 
a mileage toll. The signals at the point of junction were under the 
control of the defendants. Owing to the servants of the London and 
North Western Company negligently disobeying these signals, a 
train of that company ran into the train by which the defendants 
were carrying the plaintiff, and injured him. The Court was unani- 
mous against the plaintiff. Bramwell, B., after pointing out that the 
act which did the damage was solely that of the London and North 
Western R. Co., observes : — 


“ Why, under these circumstances, should the defendants be liable ? If this 
had been the case of goods they would have been liable, because they are then 
insurers ; but hore the duty of the defendants, according to the decided cases, is 
thiB ; they enter into a oontract that all persons oonnocted with the carrying, 
and with the means and appliances of the carrying, with the carriages, the road, 
the signalling, and otherwise shall use care and diligence, so that no acci- 
dent shall happen. But thoy contract no farther. If they were to contract 
that everybody should use care and diligence, their duty would extend to 


(s) Q. W. B. Co. v. Blake, 31 L. J., 
Ex. 846, Ex. Ch. 

(a) Thomas v. Hhymncy B. Co., L. R., 
6 Q. B. 266, Ex. Ch.; 39 L. J., (}. B. 141. 

(b) Muscliamp v. Lancaster <fc Preston 


B. Co., 8 M. & W. 421 j Bristol & Better 
B. Co. v. Collins, 29 L. J., Ex. 61 ; 7 II. 
L. C. 194. 

(c) L. R., 8 Ex. 137 ; 42 L. J., Ex. 89. 
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strangers. But it is conceded that they have no such duty as that. They have 
no contract or duty that strangers to the railway (if one may use such an 
expression) shall do nothing wrong either by wilfulcess or negligenoe, but it is 
said that they have a sort of intermediate obligation which is more than that all 
who are engaged in the carrying shall use care and diligence; but less than that 
all mankind shall use care and diligence, and not be guilty of wrong ; a sort of 
obligation that all persons who have occasion and who lawfully may use the line 
shall not be guilty of any negligence or misconduct. Where is the authority 
for that proposition ? In reason and upon principle how is it justified at all i 
It is said to be n very convenient thing that the plaintiff should be able to sue 
those undertaking to cany him, and should not be driven to inquire who it was 
that injured him, and bring his action against that person. But that is reully 
an argument that it is very convenient to he unjust. Why there Bhonld he Borne 
duty extending beyond all those engaged in the carrying, and yet not including 
all mankind, I cannot see either in reason or upon principle. 

“Now one word about the authorities. The first case quoted was Great 
Western It. Go. v. Blake (rf). That decision appeiirs to we to have proceeded 
upon tho grounds particularly expressed in the judgments of Cuckbum, C. J., 
and Crompton, J., from which I gather that tho Court considered that the 
defendants undertook to cony the plaintiff over the South Wales Railway, and 
therefore they undertook that the South Wales Railway Company's lines should 
be in a fit condition for the conveyance of the plaintiff I will not say that I 
see nothing unreasonable in that, but I see nothing bo unreasonable in it ns, at 
all events, the proposition of the plaintiff upon tho probunt occasion would be. 
This seems to me a plausible way of putting tho case : ‘ You have undertaken 
to take me to this place*; I care not by what moans you do it. You are going 
to take me by a certain railway, belonging partly to yoursolves and partly to 
others. On your own railway you would be bonnd to take due and reasonable 
care that it shall be in a fit and proper condition to convey me, so therefore you 
ought to undertake that the other railway over which you carry me shall be, 
and of which I know nothing at all.’ 1 say I think that is a plausible proposi- 
tion, and I will not oavil at it. It is decided, and one ought not, without one is 
satisfied that tho opinion expressed is wrong, to say tiiat it is so. Tho South 
Wales Railway was not, in fact, in a fit condition for the carriage of tho plaintiff 
because somebody who was the servant of tho South WaleB Railway Company, 
had put a carriage there and the South Wales Company’s servants had loft it 
bhero. Therefore, if the servants had undertaken that the whole line should be 
in a fit condition, tlieir contract had not Lpuu performed. Similar reasoning 
will apply to the case of Thomas v. Jlhymney It. Go. (t ) ; and more especially 
when it is remembered that in that case the departure of the defendants’ train 
from the Taff Yale station depended upon certain information which they could 
get there, which information was to be given to them for their guidance, and for 
want of which information the acoidont happened. Therefore it may well be 
said that there was neglect in certain persons whom tho Rhymney Company 
employed, to give them notice whether their train should go on or not. And 
although the case was not one of master and sorvant, it may well be that the 
Taff Yale portor and tho station officials were the ugonts of the Rhymney Com- 
pany in Buch a Bense os to rnako the defondants responsible for their misdeeds. 
At all events, if theso persons did nothing, which was tho case when they did 
not tell the defendants they ought to go on, the defendants were in tins situa- 


(d) 7 H, & N. 987 ; 81 L. J., Ex. 348. (e) L. R„ 6 Q. B. 266, and p. 620, ante. 
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tion — tliat nobody bad done that which ought to have been done before they 
started on their forward journey. It seemB to me, therefore, that those two 
cases prove nothing more than what I have Baid, namely, that if in the carrying 
of the passenger, including therein road, engines, carriages, signalling and so on, 
there shall be any negligenoe from which damage may accrue to the passenger, 
the company are liable. But here there is nothing of the sort. This act of the 
North Western Company is not negligence which related to the plaintiff being 
carried at all : it was done while he was being carried, it is true, but it had 
nothing to do with his being carried, It was done by the North Western Com- 
pany, for their own purposes, in a matter nob connected with the carrying of the 
plaintiff. It was not a negligent act which mode the road unsafe, nor the car- 
riage or engine unsafe, or the signals wrong, but done outside of the carrying (if 
I may use the expression), and which caused damage to the plaintiff while he 
was being earned. It is admitted, that if the London and Northwestern Com- 
pany had been trespassers, this action would not be maintainable ; but it is said 
that, because they had a right to be there, there is some obligation on the part of 
the defendants with relation to them which makes the defendants liable. Now I 
think there is such an obligation, but only to this extent, that the defendants 
are bound to use due and reasonable care that the London and North Western 
Railway shall not run into them, and shall do nothing to make the road or the 
defendants’ carriages unsafe. But the defendants did thoir duty in this, for 
they signalled to the London and North Western train not to come on ; and I 
think if the defendants’ engine driver coaid have seen that the London and 
North Western train was coming on, and could have stopped before coming into 
collision with it, he ought to have done so.” 

In addition to the liability incurred by the company issuing tlio 
ticket for a through journey, there is a liability attaching to the com- 
pany actually carrying a passenger, founded on tort or contract, or both. 
This was held by the Court of Appeal in Foulkes v. Metropolitan 
District R. Co. (/), in which the plaintiff took a ticket at Richmond 
from the London and South Western Railway Company, and was 
carried to Hammersmith by the defendants under running powers. 
In this case the whole journey appears to have been conducted by 
the defendants, who did everything but make the contract and pro- 
vide the station of departure. The principle would seem to be the 
same if tho actually contracting company bad actually carried for a 
part of tho journey however long. 

A railway company has been held not to be liable for damage 
caused by a foreign truck attached to one of its own trains (g). 

A / ) v ni8trong v. Lancashire and Yorkshire R. Co. (A), in which it was 
held that the carriage inspector of the London and North Western 
Railway Company, travelling on the defendants’ line by a free pass 
under running powers, was so far identified with an engine-driver of 

if) Foullccs y. Metropolitan District D. (h) Armstrong v. Lancashire di York - 
Co., L. R. 5 C. P. D. 157, 0. A. aff. L. It., shire JL Co L. R„ 10 Ex. 47 ; following 
4 G. P. D. 207. Thorogood v. Bryan, 8 C, B. 115, with 

(g) Richardson v. <?, E. R. Co., L. R., 1 approval. 

0. P. Div. 342. 
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his own line that he would not recover for the joint negligence of 
such engine-driver and the servants of the defendants, has been 
overruled by the House of Lords (t), and is no longer law. 

The common condition in a cattlo ticket, that a drover travelling 
free shall travel at his own risk, applies to the whole of a through 
journey, and exempts from liability for negligence not only the con- 
tracting hut the forwarding company. This was held in Hull v. 
North Eunfem R. (to. (k). There a drover witli sheep took a ticket 
from the North British Railway Co. from Angorton to Newcastle. 
The ticket exonerated the company “from all injury or loss to the 
drover, however occasioned, on the journey for which it was issued or 
used,” but made no mention of any other than the North British 
Railway Co., with whom the contract was made. The North British 
line goes no further tliau Morpeth, from which place the drover and 
the sheep were carried on in the same trucks attached to a train of 
the North Eastern Railway (Jo., tlio two companies having traffic 
arrangements of a character which did not appear. Blackburn, J., 
observed : — 

“ The two questions are— first, how far the terms of this tickot protect the 
North British Company ; and secondly, whether it enures to protect tho North 
Eastern Company. As to tho first question, I think the terms of the ticket did 
protect tho North British Company from the consecpionces of a collision with 
another train of that company ; that, f think, was one of the risks which the 
plaintiff took npon himself. It is very much like tho contract as between master 
and servant, in which tho servant undertakes all the ordinary risks of the Bervico, 
including risk of being injured by the negligence of other servants in the same 
employ. On tho second question, tho defendants, the North Eastern Railway, 
received the plaintiff as sub-contractors, and so took him on to Newcastle. There 
was no nogligenco coimocted with the train in which the plaiutiif was, hut the 
collision took place owing to thonugligencu of tho defendants’ servants managing 
the other train, and if the contract had boon with the North Eastern they would 
havo been clearly protected. Now there can be no doubt that the North British 
Company handed over the plaintiff as a passenger to bo carried on by the North 
Eastern Company to Newcastle. They had not running powers over the line, 
but they handod him over to the North Eastern Company under what ore called 
traffic arrangements. "NVhon tho plaintiff wont to tho North British Company, 
and. took a ticket, under which he was to be earned from Angorton to Newcastle, 
he, in effect, agreod that tho North British Company should secure that the 
North Eastern Company should carry him on from Morpeth to Nowcastlo ; and 
when ho engaged to travel at his own risk ho engaged with tho North British 
Company that they should agree witli tho North Eastern Company that he 
should bo carried on to Newcastle oxactly on the samo terms as if tho North 
British lino extended to Newcastle. It is dear that this is tho true construction 
of tho ticket : * In consideration of my being carried tho wholo way free of 
charge, I agroo that 1 shall ho travelling tho wholo way at my own risk ; 1 and 

(i) The Bernina, 58 L. T. 423, affirming (k) L. 1*., 10 (J. li. 137 ; 44 L. >T., IJ. B. 
the Court of Appeal, 12 P, D. 50, 104 ; 38 L. T. 808. 
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^ seems to me that the plaintiff did authorize the North British Company to con- 
Tnfltr. ‘ tract for him with the North Eastern Company, and what he authorized was that 

his own risk. Mr. Herschell put his argument on a 
rather special ground, that ‘the company* is the term used throughout, and 
that this must be confined to the North British Company, and that it amounts 
to saying ‘ as far as the North British Company is concerned I am travelling at 
my own risk.’ I cannot think that any such argument can be sustained from 
the terms used, which are on a general form applicable to all journeys. In fact, 
in most cases where a passenger takes a ticket from one place to another, he 
does not know where one line ends and another line begins. I think it must be 
taken that the plaintiff intended the terms on which he travelled to be communi- 
cated to the North Eastom Company, and that he mu3t be taken to have _ 
assented that the ticket should protect the North Eastern Company just as much 
as the North British, and that the terms of this ticket extended to all risks 
connected with the journey which the plaintiff might meet with as a passenger.” 
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Sea traffic. 


It is frequently the practice of companies to limit their liability 
by special contract that they will not be answerable for delay or 
injury arising “ off their own lines.” Such contracts are quite legal, 
and are not within the restriction imposed by the 7th section of the 
Railway and Canal Traffic Act, 1854 (l). The meaning of the con- 
dition that a company will not be responsible for loss arising off its 
own lines, when applied to luggage, is not merely “off the linos of 
railway,” but “off the station or any part of the premises which may 
be called part of the line and to bring themselvos within such a 
condition a railway company must show that the luggage when lost 
was out of their custody. This is the effect of a case where luggage 
was removed from a Midland train across the Birmingham station 
in the direction of a platform from which a North Western train was 
to start, the Birmingham station being owned by the North Western, 
but the Midland Company, who had contracted to carry the plaintiff 
from Bath to Chester, having the use of the stations and the service 
of the porters under a working agreement (m). 

Another kind of through traffic is where railway companies, either 
as owners of steam- vessels tliemsclvos or under agreements made 
with the owners, contract to carry passengers or goods beyond the 


seas (■ n ). 

Carriers Act does We have already seen that the Carriers Act does not apply to 

mgeb P yw^te? r ' carnage by water (o). But where there is a contract to carry partly 
by land and partly by water, the contract is divisible, and the 


(?) Zuni v. 8. E. R. Co., L. R., 4 Q. B. 
539, and p. 508, ante. In tliis case the 
company was held protected by the condi- 
tion, printed on a ticket from London to 
Paris, in respect of the loss of a port- 
manteau between Calais and Paris. See 
n.1«n Thompson r. Midland R. Co., 34 L. 
T. 84. T „ 

(m) Kent v. Midland R. Co., L, R., 10 


Q. B. 1 ; 44 L. J. , Q. B. 18. As to notice 
of condition to passenger, see p. 591, ante. 

(/() As to evidence of the authority of a 
steam company’s agent to book cattle for 
a railway company, see M‘ Court v. L. is 

K. W. R. Co., Ir. R., 3 C. L. 107, 482, 
lx. Ch. 

(o) he Couteur v. L, is S. W. R. Co., 

L. R., 1 Q. B. 54, andp. 574, ante. 
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Carriers Act is a protection whore the loss happens during the land 
carriage (p). On the same principle, where there is a contract to 
carry partly by land and partly by water, the Merchant Shipping 
Acts apply to such part of the carriage as is by water, and a railway 
company has the full benefit of the limitation of liability imposed by 
those acts, to the amount of 1 57. per ton on the tonnage of tho ship. 
For it was held in L. & 8. W. It. Co. v. Jam an (q), that where a ship 
owned by a railway company comes into collision with another ship 
and sinks, causing both loss of life and goods, actions are not main* 
tainable by surviving passengers for loss of luggage, by shippers of 
goods for loss of goods, or by the representatives of lost passengers 
for damages. 

The statutory limitation is fixed by sect. 54 of tho Merchant 
Shipping Act, 1802 (25 & 20 Viet. c. 03), as follow : — 

“ Tho owners of any ship, whether British or foreign, shall not, in casos where 
all or any of tho following evonts occur without thoir actual fault or privity, that 
is to say, — 

(1) Where any Iobb of life or personal injury is caused to any poraon being 

carried in such ship ; 

(2) Whore any damage or loss is caused to any goods, merchandise or other 

things whatever on board any such ship ; 

(3) 'Where any loss of life or personal injury is, by reason of the impropor 

navigation of such ship as aforesaid, caused to any person carried in any 
other sliip or boat ; 

(4) Where any loss or damage is, by reason of tho improper navigation of such 

ship as aforosaid, causod to any other ship or boat, or to any goods, 
merchandise or other things whatsoever on hoard any othor ship or 
boat ; 

be answerable in damages in respect of loss of life or personal injury either alone 
or together with loss or damage to ships, boats, goods, merchandise or other 
tilings to an aggregate amount oxceoding 1£>/. for each ton of their ship’s tonnage, 
nor in respect of loss or daiuago to ships, goods, merchandise or other things, 
whether there be in addition loss of life or personal injury or not, to an aggre- 
gate amount exceeding til, for each ton of the ship’s tonnage ; such tonnage to 
be the registered tonnage in the case of sailing ships, and, iu the case of steam- 
ships, the gross tonnage, without deduction on account of ongine room.” 

It seems, too, from L. & 8. IF. B. Co. v. James , that where there 
are numerous claims against railway companies owning ships, these 
claims cannot bo prosecuted as of right before a jury by individual 
actions brought by the several parties grieved, but are subject to the 
operation of the 514th section of the Merchant Shipping Act, 1854 
(17 & 18 Viet. c. 104), which gives the shipowner the power to apply 
to the Chancery Division of the High Court (/■), to determine the 
amount of his liability and to distribute such amount ratoably 
amongst the sevoral claimants. Tho section is as follows : — 

tc In cases where any liability lias beou, or is alleged to havo been, iucurred 
by any owner [of a ship] in respect of loss of life, personal injury, or loss of or 

(p) Ibid, which tho htatutory jurisdiction of the 

(g) L. R., 8 Oh. 241 ; 42 L. J., Oh. 337. Coml of Chancery is transferred to the 

(r) See Judicature Act, 1873, s. 34, by Chuiwery Division. 
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12. Damgeby 12. Liability of Railway Companies for Damage cawed by Spa/i'to 
^StSmuT or noise of Engines. 

It was held in an early case, that a railway company authorized 
by statute to use locomotive engines are not indictable for nuisance 
if their engines frighten the horses (c) of persons travelling along a 
highway running parallel to the line (c). This is because the Legis- 
lature, in authorizing the use of the engine, must have intended to 
Fatoac b ‘ Ta ^ its ordinary use. On the same principle it was afterwards 

Company not decided by the Exchequer Chamber, iu Vaughan v. Taff Vale 

absence of negii- R. Go. (ci), that railway companies, in the absence of negligence, are 
genu*, no j; liable for damage done to fields adjoining their lines by sparks 

thrown by engines. The plaintiff in that case was the owner of a 
wood adjoining the embankment of the railway. Eight acres of the 
wood were burnt by a fire originating from a spark or coal from one 
of the defendants’ engines in the ordinary course of its working. 
On the part of the defendants everything practicable had been done 
to make the engine safe — a cap had been put to the chimney, the 
ashpan had been secured, and the engine was travelling at the slowest 
pace consistent with practical utility. In giving judgment for the 
defendants, Cockburn, C. J., observed 

“ I collect from the reasoning given by Bramwell, B., in delivering the judg- 
ment of tho Court of Exchequer, that their view is, first, that whereas accidents 
occasionally arise from the use of fire in propelling locomotive engines, tho 
occurrence of accidents must be taken to be a natural and necessary incident to 
the uso of fii-o for the purpose of locomotion ; and, secondly, that a railway 
company who nse fire for that purpose will be liable for any accident that may 
result from its use, although they may have taken all possible known precautions 
to prevent injury, and though there is no proof of negligence, except so far as 
negligence is implied in the use of fire for the purpose mentioned. I cannot 
adopt that view. It is at variance with the principles adopted by the Court in 
JR. v. Pease [ifbi «wp.J, the authority of which case this Court is prepared to 
recognize and act upon. Though it be true, generally, that a person who keeps 
an animal of known dangerous propensities, or uses an instrument from which 
some manifest danger may arise, may be responsible for an injury occasioned 
by such animal or instrument without proof of negligence ; yet, when the 
Legislature has sanctioned the use of a particular means for a given purpose, it 
appeal's to me that that sanction carries with it this consequence, that the use 
of the means itself for that purpose (provided every precaution which the nature 
of tho case suggests has been observed) is not an act for which an action lies 
independent of negligence. This is consistent with 12. v. Pease , and the rules of 
sound policy." 

(t) R. v. Pta st, 4 B. As Ad. 30. But it reversing decision below, 28 L. J., Ex. 41; 

has boon held to be actionable nogligonce 3 H. & N. 748 ; affirmed by House of Lords 

to blow off steam at a level crossing, in Hammersmith and QUy R. Oo. v. 

Manchester South Junction R. Oo. v. MU- Brand, L. £., 4 H. L. 171, and p. 281, 

lartmi, 14 C. B., N. S. 54. onto. 

(cZ) 20 L. J., Ex. 247 ; 5 H. & N. 679, 
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Blackburn, J., added,— 

" No doubt there was some evidence of negligence on the part of the defen- 
dants, for the fact of the sparks coining from the locomotive unexplained would 
be evidence of negligence. But hero the case finds that it is to bo taken as a 
fact that the defendants had taken all the precautions that science could suggest 
to prevent their engines from omitting sparks. There is no breach of duty in 
tho mere using the engino.” 

But the statutory authority to Use engines must be express, other- 
wise the company will, in all events, bo liable for damngo caused 
thereby (e). 

The companies, however, are clearly liable in the case of negligence, Eujiwof 
and it seems that the fact of premises being fired by sparks emitted 
from a passing engine is pi'imd facie evidence of negligence on the 
part of the company, rendering it incumbent on them to show that 
some precaution had been adopted by them, reasonably calculated to 
prevent such accidents. Moreover, evidence is admissible for the 
purpose of showing that other engines belonging to the company 
upon other occasions, in passing along tho line, have thrown sparks 
or ignited matter to a sufficient distance to reach tho building in 
question, without showing tho precise circumstances under which this 
occurred (/). # 

Where fire from a passing engine ignited heaps of dry grass left 
by the company’s workmen near the line, and the conflagration spread 
across a road to the plaintiff’s house, about two hundred yards from 
tho lino, it was held by the Exchequer Chamber that this .was 
evidence of negligence, although there was no suggestion that the 
engine was improperly constructed or driven {(f). 

And iu an earlier case (h) it was hold, in an action against a 
railway company for negligence, by the emission of sparks from 
a locomotive, whereby tho plaintiff’s wheat-rick was burnt, that a 
learned judge at nisi prius was right, who, after telling the jury that 
the evidence for tho company was extremely powerful to show that 
the engino was of the hast known construction, but that tho evidence 
of the plaintiff’s witnesses was, that, in their opinion, tho risk of 
causing mischief by spiuks from the engine was not improbable, and 
that the ongino was so constructed as to be dangerous without a 
precaution of some kind, left it to the jury to decide whether they 
believed either the plaintiff’s or the defendant’s witnesses on this 
point ; and also left it to the jury to consider whether each set of 


(a) Jones v. FeUiniotj JL Lb., L. K., 3 
Q. B. 733 ; 37 L. J., 15 2H. 

( f) Ftyyott v. Eahlu'u Counties R. (Jo., 3 
0. IS. 229 ; 10 Jur. 671 ; and w Alilriih/e 
v. (/ If'. R. Co., 3 M. & U. 615. 

t ft i> r n tir n i 


(57 8 ; ttUlrniiuy decision bilow, L. It, C 
C. P. 98. 

(/;) Fru’uianth v. L. d? N. It". H. Co., 
31 L. J., 0. P. 12; 10 0. P»„ N. S. .Si). See 
also Lon iimun v. C rant l J tin. (ion Lb mil 

op e, V *79^ . / i* i 7 •• \- 4i 


T 1> 
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CHAP. XVI.— RAILWAY COMPANIES AS CARRIERS. 


IS. Damage fy 
Spar he or noise 
oj Entjina. 


Result of cases. 


Blowing off 
steam at lord 
crossings. 


Blowing off 
steam at station. 


witnesses might not have been mistaken in the degree of excellence 
or of defect imputed to the engine ; and if so, said that it was still 
for the jury to decide either for the company, if no further precau- 
tions could with reason be required ; or for the p laintiff, if they were 
in reason requisite. 

The result of the above cases is, that the company will be liable 
for damages caused by fire arising from sparks from their locomo- 
tives, unless they adopt all reasonable precautions to prevent such 
accidents. Whether or not they have done so is a question for the 
jury, to be decided upon tho evidence. It would seem, too, that the 
company may give evidence of contributory negligence, as that the 
season was dry and the plaintiff allowed materials unusually com- 
bustible to lie upon his land (i). 

Where a railway crossed a highway on the level, it was held to be 
clearly actionable negligence in the driver to blow off steam just at 
the level crossing, whereby the horses of the plaintiff, whose carriage 
wasjust about to drive over the crossing, took frigbt and injured 
themselves, a county court judge, whose judgment was appealed 
•against, having found that tho defendants had not used reasonable 
care in the management of the engine (ife). But where injury resulted 
from a horse being frightened by tho sight and sound of an engine 
blowing off steam at a station, it was held by the Court of Appeal that 
the railway company owning the station were not liable, although the 
jury had found that they were guilty of negligence in not screening 
the railway from the roadway leading to the station, and that such 
negligence had caused the accident, it not appearing that the engine 
had been used in an improper manner ( l ). In connection with this 
case, attention should be directed to s. 63 of the Railways Clauses 
Act, 1845 (ante, p. 417, and' post, vol. II.), whereby if the surveyor 
of any highway apprehend danger to the passengers on the road, in 
consequence of horses being frightened by the dyht of engines on a 
railway, he may apply to the Board of Trade, who may require the 
railway company to screen the highway. 


(i) See per Tindal, C. J., in Aldridge 
v. Gh'eat Western R. Co ., 3 1L & G. 519. 
In America this question has been de- 
cided in favour of the companies. Seo 
Robb v . Boston and Worcester Railroad 
Company, 8 Allen’s Rep. 87 (Supreme 
Court, Massachusetts). And see the re- 
cent American cases collected in a judg- 
ment of Agnew, C. J., in the Supreme 
Court of Pennsylvania, in Hendrickson v. 
Philadelphia and Reading R. Co. (Law 
Journal, July 29th, 1876, p. 461), where it 
said that "the conclusion from the cases 
is very clear, that a plaintiff is not respon- 
sible for the mere condition of hiB pro- 
mises lying along a railroad ; but in order 


to be held {sic) for contributory negli- 
gence, must have done some act or omitted 
some duty which is tho proximate cause of 
his injury concurring with tho nogligence 
of the company.” But “in America, the 
rule of tho liability of railways for damage 
by fire communicated by their ongines is 
more favourable to the companies than in 
England.” Redfield on Railways, i. 454. 

(k) Manehestei' Mouth Junction, due. R. 
Co. v. Fullarton, 14 C. B., N. S. 64. 
And see further as to negligence at level 
crossings, ante, p. 863. 

(D Svmhin v. L, & N. W. R. Co., L. R., 
21 Q. B. D. 453, C.A., affirming Charles, 
J.. and Huddleston. B 
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1. Liability of Railway Companies to their He wants at Common i. rnfurfo to 

Law. (I'ninmmfiir), 

The common law rule is, that a master is not liable to his servant 
for injuries occasioned by defective machinery or the dangerous 
nature of his premises, unless the master knows or ought to know of 
the defect or danger, and the servant does not or ought not (»/), the 
servant not being bound to risk life or limb in the service of his master, 
and being able to decline to perform any service in which he reason- 
ably apprehends injury to himself (b). Wlioro a guard, whoso duty 
it was to attach carriages to au engine, was injured by an accident 
occasioned by his not having another person to assist him, it was hold 
that no action lay against the company in whose service ho was, 
because ho voluntarily undertook the risk of the situation (<•). 

The rule first laid down iu 1837 in Priestly v. Fowler (tl) that a Liaiititty f.>r m t» 
master is not liable to his servant for the negligence of a fellow-scr- «cmnt. 
vant, unless the master has employed unskilful servants, appears to 
have been first applied to railway service in Hu I chin son v. The York, 

Newcastle and Berwick R. Co. (e). There the declaration alleged 
that the plaintiff was in the employ of the defendants, and was 
injured by a collision while riding in a train of tho defendants. The 
plea was that both trains were managed by servants of the de- 
fendants, and a demurrer to that plea was unanimously ovorrulud on 
the ground that the collision was a risk which tho plaintiff must be 
taken to have agreed to have run when he entered into the 
defendants’ service. And it was observed in the considered judg- 
ment of the Court, that “ whether the death resulted from mis- 

(tt) Priestly v. Fowler, 3 M. & W. 1. 1) Ixch. 223 ; 23 L. J., Ex. 23. 

lb) Priestly v. Fowler, i«r Lord [d) 3 M. k W. I. 

Abinger, G. B. («) 5 Excli. 313 ; 10 L. J,, Ex. 290. 

(e) Slip v. Eastern Countin IL Go. 
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management of the one train or the other, or of both, did not affect 
the principle.” 

Another important case on this subject is Morgan v. Vale of Neath 
R. Go. (f), -which, though it lay down no new principle, shows how 
far the Courts were inclined to go in the application of the old one. 
There the plaintiff was employed as a carpenter to paint an engine 
shed, near which was a turntable. The servants of the company in 
negligently turning a carriage upon the turntable knocked down a 
ladder which supported a plank on which the plaintiff was standing, 
whereby the plaintiff was injured. It was held by the Courts of 
Queen’s Bench and Exchequer Chamber, that the plaintiff was not 
entitled to recover. 

Blackburn, J., in delivering judgment in the Queen’s Bench, said : — 

“A servant who engages lor the performance of services for compensation, 
takes upon himself, as an implied part of the contract, as between himself and 
his master, the natural risks and perils incident to the performance of such 
services ; the presumption of law being that compensation was adjusted accord- 
ingly, or, in other words, that those risks are considered in the wages ; and 
that where the nature of the Borvice is such that, as a natural incident to Buch 
service, the person undertaking it must be exposed to risk of injury from the 
negligence of other servants of the B&me employer, this risk is one of the natural 
perils which the servant, by his contract, takes upon himself as between him 
and his master, and consequently that he cannot recover against his master for 

an injury so oaused If the master has, by his own personal negligence 

or misfeasance, enhanced the risk to which the servant is exposed, beyond those 
natural risks of the employment which must he presumed to have been in 
contemplation when the employment was accepted, as, for instance, by knowingly 
employing incompetent servants, or defective machinery or the like, no defence 
founded on this principle can apply, for the servant does not, as an implied 
part of the contract, take upon himself any other risks than those naturally 
incident to the employment.” 

The term “common employment,” therefore, was very compre- 
hensively used, and it was held to include the service of a guard and 
tho ganger of platelayers (//), of a labourer employed in loading 
trucks with ballast aud a deputy foreman of platelayers (h), and of 
a person employed to pick up stones on the line and an engine- 
driver (i ) ; and the decision of the House of Lords in Wilson v. 
Merry (7c) settled conclusively that a foreman was a fellow-servant 
with the servants whom he superintended. 


(/) L. R„ 1 Q. B. 145 ; 35 L. J., Q. B. 
23, affirming decision below, 33 L. J., 
Q. B. 260. 

(q) Waller v. S. E. B. Co., 82 L J., 
Ex. 205. 

Ih) Lovtyrove v. Z. B. <L S. G. B. Co., 
33 L. J., C. T. 329. 

h) Tunney v. Midland B. Co., L. R., 
1 0. P. 291. 


(£) L. R., 1 Sc. & D. App. 826. See 
also Eeltham v. England, L. R., 2 Q. B. 
83 ; and Degg v. Midland B. Co. (volun- 
teer), 26 L. J., Ex. 171 ; 1 H. & N. 773; 
TVriyht v. Z. <fe N. TV. B. Co. (volunteer- 
ing consignee), L. R, 10 Q B. 298, aff. 
I. R., 1 Q. B. Div. 252 ; Sminson v. 
North Eastern B. Co. (Joint Station staff), 
L. R., 3 Ex. D, 341-0. A. 
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The defence of contributory negligence on the part of tho workman 
is open to the defendant (l), but is not necessarily proved by the 
mere fact that the workman know tho work to be dangerous (m). 

It is also a defence that the workman know of any particular 
defect, although lie may give notice of it, and voluntarily undertook 
the risk resulting from it (w), hut it has been said that proof must be 
given of knowledge, not only of the particular defect, but of the par- 
ticular risk (o), and that the rulo volenti mm fit iajn rift, ns applied in 
Thomas v. Qnurlermaine, does not apply where the injury arises 
from the broach of a statutory duty by tho employer (p). 


2. Liability of Railimy Companies to their Servants under the 
Employers' Liability Act. 

The common law liability of masters to thcii servants has been 
greatly extended by the Employers Liability Act, IS. SO, 43 & 44 Viet, 
c. 42 (see vol. XL), in respect of injuries arising from the negligence of 
a fellow servant, by greatly lessening in number the kinds of employ- 
ment which are to bo considered “ common ” within the ride that one 
servant canuot recover for the negligence of another in a " common 
employment.” It is* important to observe at tlio outbet, however, 
that the old rule is altered, not abolished, so that unless an injured 
servant can bring himself within the terms of the slatuto ho must 
still fail to recover. 

By the 1st and 2nd sections of this statute, a railway servant, 
unless he knew of tho defect or negligence which caused his injury, 
and did not give information of it, or knew that his employer or a 
superior was aware of it, has tho same right of compensation as if he 
had not been in the sorvico of tho employer for personal injury 
caused, as specified in the five sub-sections of the 1st section, eithor — 

(1) By defect in tho condition of the ways, works, machinery [which 
term includes unsuitable machinery or plant [which 
term includes a vicious horse (?')], arising from or not 
remedied by tho negligence of tho employer, or some person 
to whom the supervision of the machinery is entrusted 
[i.e., defect showing negligence in the employer or some 
person, &c. (?’>’)] : 


(Z) Weblin v. Ballard, L, R., 17 Q. B. 
D. 122. 

(jn) lb. 

(») Thomas v. Quarter mainc, L, It., 18 
Q. B. D. 6S5 ; 57 L. T. C37-C. L ; Loitl 
Esher, M. R,, diss. 

(o) Yarmouth y, France, L. R., 10 Q. 
B. D. 677, 


{/>) Bwhhlnf v, Earl (tranrillc, L. R., 
19 Q. It. ]>. 423. 

( 7 ) lhkh v. Humuihon, L R., 12 Q. H. 
D. 30 ; 40 L. T. 471. 

(r) Yarmouth v. France, h. R,, 19 U. 
B. 1). 047. 

(rr) Walsh v. Whitrhii , L. R., 21 Q. B. 
P. 371, C A,,iliss. Lou l Ebliw, M.R., who 


Contnbntoiy 

negligence. 


Knowledge of 
Workmen. 
Thtimti v. 

(4 wi>tu main*. 


2. The Emploiifi .* 
LwMlt>i Ait, 
1SS0. 
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2. The JSmployerif 
Liability Act, 
1880. 


Sub-sect 6. 


Tram. 


(2) By the negligence of any person [although voluntarily assisting 

in manual labour (a)] in the service of the employer, having 
the sole or principal duty of superintendence (t), and not 
ordinarily engaged in manual labour : 

(3) By the negligence “ of any person in the service of the em- 

ployer, to whose orders or directions the workman at the 
time of the injury was bound to conform (u), and did con- 
form, where such injury resulted from his having so con- 
formed : ” 

(4) By the ant or omission of any person in the service of the 

employer in obedience to bye-laws, not being bye-laws 
sanctioned by a Government Department under the autho- 
rity of Parliament, if the injury resulted from some impro- 
priety therein : 

(5) “ By REASON of the negligence of any person in the service of 

the employer who has the charge or control of any signal, 
points, locomotive engine, or train upon a railway.” 

Of these sub-Bections, the 1st alters the law only in the enactment 
that the master is to be liable for the negligence of the person to 
whom the supervision was entrusted. 

The 2nd and 3rd sub-sections do not seem to require any special 
comment. 

With regard to the 4th sub-section, it is conceived, for the reasons 
already pointed out (ante, p. 419), that the powers of the Board of 
Trade over bye-laws under the Railways Clauses Act, 1845, and 3 & 
4 Viet. c. 97, do not apply to bye-laws affecting railway servants. 
Section 35 of the Explosives Act, 1875 (x), however, which directs 
railway companies to make bye-laws as to the carriage of explosives, 
prescribes also that such bye-laws shall apply to the servants of the 
company making them. 

Whether there was “impropriety” in any particular bye-laws 
would seem to bo a question of fact, not of law. 

The 5th sub-section is the one of principal importance to the 
owners of railways, fixing them as it does with a liability extending 
not only beyond their liability at common law, but beyond the 
liability of any other employer under the statute itself. A “ train ” 
would seem to be within the sub-section, whether being hauled by a 


was of opiuion tliat the defect contemplated 
by the Act is. “ not a defect with reference 
to die purpose for whioh the machine is 
employed, but a defect with reference to 
the safety of the workmen usiugit.” 

(s) Osborne y. Jacism, L. R., 11 Q. 
B. D. 019 ; 48 L. T. 842 (rule for new 
trial discharged). 


(t) Wee Shciffeia y. General Steam Navi- 
gation Co., L. R., 10 Q. B. D. 356 j 52 L. 
J., Q. B. 260 (nonsuit upheld). 

(w) See Bunker y. Midland B. Co., 
47 L. T. 476 ; 31 W. R. 281 (nonsuit 
upheld). 

(*) 38 Yict, c. 17, post, vol. IL 
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locomotive or not (y), and the word railway would seem to include "Baiiwuy." 
any railway by whomsoever owned ( 3 ), but perhaps not a tramway 
properly so called, #>., a lino of rails laid down on a road, over which 
the owner of the tramway has an easement only. 

A steam crane fixed on a trolly, and propelled by steam along e n ^° n .' ot,Te 
rails, is not a locomotive engine (ti). 

A workman employed to clean, oil, and adjust points, worked by jMHuupsor 
other men from a signal box, lias been held not to he in " charge or !«>»*%■ 
control ” of them (b). 

The 1st section gives a right of action, " in case the injury results Action hy npr. 
in death,” to “ the legal personal representatives of the workman,” itemised ser- 
and to “ any persons entitled in case of death.” Lord Campbell’s 
Act, 9 & 10 Viet. c. 1)3 (ante, p. 607), gives an action to tho personal 
representatives only for the benefit of the wife, husband, parent or 
child of the deceased person, and tho amending Act, 27 & 28 Viet, 
c. 95, allows such relatives only to sue in default of the executor. 

Upon the mere words of the 1st section of the Employers’ Liability 
Act above stated, a more extensive right of action is given to the 
personal representatives, their right of action not being expressly 
confined to cases where the deceased leaves the relatives mentioned 
in Lord Campbell's Act or sumo or one of them, him surviving ; but 
it is conceived that Ihe limitation of Lord Campbell’s Act is to l>e 
read into the Employers’ Liability Act. 

The 3rd section limits the amount of compensation recoverable to Limitation 0 r 

, , . „ .7. , amount recovei- 

three years average earnings of a person m the same grade with the 
injured person. 

The 4th section bars the action “ unless notice ” (which notice, Notice, 
looking to tho 7th section, must ho in writing (c)) “ that injury has Limitation or 
been sustained is given, within six weeks, and the action is commenced 
within six months iroin the occurrence of tho accident causing the 
injury, or, in case of death, within twelve months from the time of 
death ; ” but it is also provided “ that in ease of death the want of such 
notice shall be no bar to the maintenance of such action if thojudge shall 
be of opinion that there was reasonable excuse lor want of such notice.” 


(j/) Ooi' v. Great JFedeni 11, L, 1!., 
9 Q. 13. 1). 107 ; iiO \V. E. 810. In this 
cave a “capstan man” pi 0 ] idled a act of 
trucks, tho capstan being see in motion 
by hydraulic power communicated to it 
by the man from a stationary engine. 

(a) Doiujhty v. Firhanl, L. R., 10 (J. 11. 
D. 358 ; 52 L. J., Q. 15. 480 ; 48 L. T. 530. 
In this case tho word was held to include 
11 temporary lailway laid down liy a railway 
contractor for tho purpose oi constructing 
the railway workB. 

(a) Murphy v. IFihan, 52 L, J., Q. B, 
524 ; 48 L. T. 788, 


(b) Gibb s v. (f. IV. R. Cu„ L K., 12 <} 
B. 1). 208 {(’. A.j; iSL. T.H10. 

(c) Moyle v. Jmkins, h R, 8 Q. B. D. 
116 j 51 L. J., Q. 15. 112 ; 30 W. B. 32i ; 
Keen v. jH ill wall Dock Go., L. It., 8 Q. 
11. D. 182 ; 51 L. J., Q. 15. 277 ; 46 L. T. 
472 -C, A. In this cuso Loid Coleridge, 
O. J., intimated that the notice must hi* 
in one single writing; hut Jiiett and IJolker, 
L.JJ., were not prepaiud to go so far : mid 
it is submitted that u liberal construction 
ought to be given to a. 7, so ns to allow 
an iusuiiicient notice to he supplemented 
by .1 second written one. 
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The oth section, which provides for the deduction, from the com- 
pensation awarded, of any fine paid to the workman under an Act of 
Parliament, is conceived to have no application to railway companies 
as such. The reference is to s. 82 of the Factory and Workshop Act, 
1878, 41 Viet. c. 16. 

The 6th section prescribes that evory action under the Act must 
bo brought in a county court ; “ but may, upon the application of 
either plaintiff or defendant, be removed into a superior court in like 
manner and upon the same conditions as an action commenced in a 
county court may be removed.” 

The removal of a county court action into the High Court by 
certiorari is regulated, on the commencement of the County Courts 
Act, 1888, 51 & 52 Viet. c. 43 (i.e., on or after January 1, 1889), by 
s. 126 of that Act (replacing s. 90 of the County Court Act, 1846, 
and 8. 38 of the County Court Act, 1856), as follows : — 

“ It shall be lawful for the High Courtjor a judge thereof to order the removal 
into tiie High Court, by writ of cortioran or otherwise, of any action or matter 
commenced in the Court under the provisions of tliiB Act, if the High Court or 
a judge thereof shall deem it desirable that the action or matter shall be tried 
in the High Court, and upon such terms as to payment of costs, giving security, 
or otherwise, os the High Court or a judge thereof shall think fit to impose.” 

The 7th section regulates the form and service of the notice in 
respect of an injury required by s. 4, prescribing that the notice must 
state the uame and address of the person injured, and the cause and 
date of the injury, but it is also expressly provided that “ a notice 
shall not be deemed invalid by reason of any defect or inaccuracy 
therein, unless the judge who tries the action arising from the injury 
mentioned in the notice shall be of opinion that the defendant in the 
action is prejudiced in his defence by such defect or inaccuracy, and 
that the defect or inaccuracy was for the purpose of misleading,” and 
three cases (d) have arisen in which notices which were technically 
defective have been upheld under this proviso. By the same section : — 

“ Where the omployor is a body of persons corporate or tmincorporato, the 
notice p~lm.ll bo served by delivering tho same at, or by sending it by post in a 
re<dstored lotter, addrossed to the office, or if there bo more than one office, 
any one of the offices of such body." 

It is clear that a servant may “contract himself out” of the benefit 
of the act, and that an agreement by a servant not to claim compen- 
sation under the act is not contrary to public policy, and that in 
event of the death of the servant from an injury mentioned in tho 


(d) Stone v. Hyde, L. R., 9Q. B. D. 76 ; 
61 L. J.j Q. B. 76 (nonsuit set aside) ; 
Clarkson v. Mutvjra re, L. R., 9 Q. B. D. 
886 ; 61 L. J. f Q. B. 525 (rule for new 
trial discharged) ; Curler v. Drysilalr 
(date omitted), 32 W. R. 171. The pro- 


viso seems to have been framed with the 
intontion of giving a wide discretion to the 

a at tho trial, and perhaps has the 
ollect of shutting out the appeal, so 
long os the notice was a written one. 
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agreement, his representatives cannot claim under the act. So it 
was held in Griffiths v. Earl of Dudley (c), in -which case there was 
a cleav consideration for the contract by reason of the defendant con- 
tributing to the funds of a benefit society, out of which allowances 
were paid in case of injuries to workmen, a sum equal to the aggre- 
gate of the contributions of tlio workmen. It is conceived, however, 
that although there must be a consideration in every case for the 
servant contracting himself out of tire act, the mere employment is 
a legal consideration, but that a mere continuing to employ would 
not be. The f< contract out,” therefore, if made after the contract 
of employment, would be void if made without consideration, unless 
it should he made by deed. In any case the “ contract out ” may be 
eithor written or unwritten. 

The Act of 1880 is temporary only. It was by s. 10 limited to Actor wo 
expire on the* 3 1st December, 1887. The Expiring Laws Continuance 
Act of 1887 continued it until the 31st December, 1888, but the 
Expiring Laws Continuance Act, 1888, makes no mention of it, so 
that, unless specially continued, it will expire at the end of 1888. A 
Government Bill to take the place of tiro expiring Act, passed through 
the Law Standing Committeo of tho House of Commons just before the 
August adjournment of the session of 1888. Its further progress in 
tho present session ia doubtful, as a deputation of working men has 
informed the Home Secretary that they preferred tho Act of 1880 to 
the Bill as at present framed. ' 

Should any Bill pass before the close of 1888 (and it is presumed 
that at least a Continuance Bill will), it will be printed amongst the 
statutes in vol. II. of this work. 


3. Liability of Railway Company for Acts of their Servants. 

of Srrrant*. 

Ordinarily no question arises as to the authority of the servants of ~ 


a railway company. There is a class of cases, however, in which this , u 

question always arises, and that is where an action is brought against hl ' 

a railway company for an assault by one of their servants committed <w v. a.x. 
in prevention of a supposed breach of the byo-laws of the company, 
or other act supposed to militate against tho interests of the company. 

The rule is that which applies to ordinary cases of master and 
servant, — that if the servant is iictiug in the course of his employ- 
ment, or in obedience to a diroi t order, or if the act of tho servant be 
ratified, the company will be liable, otherwise not. 

(«) L. R., 0 Q. B. D. 857 ; 51 L. J., Q. B. 543 ; 47 L. T. 10 ; 30 W. 11. 79 7. 
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cwm l $jh The leading case is Oof v. Great Northern R Co. (/). There the 

— plaintiff took a return ticket from London to Wood Green and back. 

On returning to London he gave to the ticket collector an old half- 
ticket by mistake. The ticket collector, with the approval of the 
“superintendent of the line,” referred the matter to the police inspec- 
tor and a constable, both in the pay of the defendants, and by them 
the plaintiff wa9 taken before a magistrate, and charged with travel- 
ling without having paid his fare, and with intent to avoid payment 
of it. The magistrate dismissed the charge. It was held that the 
company were liable, in an action for false imprisonment, for the act 
of the “ superintendent of the line.” The Court observed : — 

“ Up to a certain point, there is no doubt about the law. A railway company, 
though it be a corporation, is liable in an action for false imprisonment, if that 
impris onm ent be committed by the authority of the company ; and it is not 
necessary that the authority should be under seal. Both these points were 
decided by the Oourt of Exchequer in The Eastern Counties B. Co. v. Broom (g). 
But it lies upon the plaintiff to givo evidence justifying the jury in finding that 
the persons actually imprisoning him, or some of them, had authority from 
the company so to do. In The Eastern Counties B. Co. v. Broom, the Court of 
Exchequer Chamber were of opinion that what was Btated in the hill of excep- 
tions in that case was not sufficient evidence for that purpose ; and it has been 
argued before us that the evidence in the present case goes no further. It has 
also been argued that, in Bne v. The Birkenhead, Lancashire and Cheshire 
Junction R. Co. (h), the Court of Exchequer entered a nonsuit in % case in 
which the evidence, it is said, was similar to that in the present case ; and 
that these decisions, one in a court of error, and the other in a court of 
co-ordinate jurisdiction, are binding upon us. But both these decisions took 
place in 1851 ; and in 1853 the Court of Exchequer Chamber, in Giles v. The 
Toff Vale B. Co. (i), stated principles which are also binding upon us ; and 
which, it was said for tho plaintiff, and we think correctly, are applicable to the 
present case. The question there was, whether there was evidence sufficient to 
prove a conversion of certain quicks belonging to tho plaintiff by the Taff Yale 
Railway Company, the defendants in that action. The evidence stated in the 
bill of exceptions showed that the quicks had been brought in two parcels to two 
different stations belonging to the defendants, and that whon demandod from 
the clerks there, reference was made to one Fisher, who was called ‘ the general 
superintendent of the line,’ and he refusod to deliver them up. Nothing was 
stated in the bill of exceptions to show what the authority of a ‘general 
superintendent ’ was. There being no doubt that Fisher was guilty of a con- 
version, the question was whether there was sufficient evidence of his authority 
from the company to make them liable. Jervis, 0. J., Pollock, 0. B., Alder- 
son, B., Maule, J., Platt, B., Williams, J., and Tolfourd, J., all agreed that 
there was sufficient evidence. Jervis, 0. J., put it upon a broad and intelligible 
principle. He said, ‘I am of opinion that it is the duty of a company carrying 
on a business to have upon the spot some one in authority to deal on behalf 

if) S E. & E. 672; 30 L. J., Q. B. (h) 1 Exoh. 36 ; 21 L. J., Ex. 9. 

148. (i) 2 E. & B. 822 ; 23 L. J., Q. B. 43. 

(</) G Exuli. 314. 
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of the company with all cases arising in the course of their traffic os the exigency 
of the case may demand ; and I think it was a Question for the jury whether 

Fisher in this case was a person having such authority.’ 

“The question in that case arose as to the evidence of authority to deal with 
goods, and the language of the different judges being with reference to that sub- 
ject, they speak only of the exigencies of traffic or of the Imam^d of a carrier of 
goods ; hut the same principle is, we think, applicable to all exigencies that may 
be naturally expected to arise in the ordinary course of any of the business of 
the company. If these arc of such a naturo that a decision must bo come to on 
behalf of the company promptly, thu company may reasonably ho expected to 
authorize some one on the spot to decide for them in such coses. Now in the 
present caso, tlio railway company carry on a business a great part of which con- 
sists in carrying passengers for money. By statute 8 Vici c. 20, ss. 103, 104, a 
penalty is imposed on any person travelling on a railway without having paid 
his fare, with intent to avoid payment thereof ; and power is given to all officers 
and servants on behalf of tho company to apprehend such person until ho can 
conveniently be taken before a justice. In tho ordinary course of affairs 
tho company mu A decide whether they will submit to what they believo to be 
an imposition or use this sumuuiry power for their protection ; and as from the 
naturo of the coso the decision whether a particular passenger shall be arrested 
or not must be mado without delay, and as the case may not be of infrequent 
occurrence, we think it a reasonable inference that in tho conduct oftheir business 
the company Bhould have on the spot officers with authority to determine , without 
the delay attending on convening the directors, whether tho servants of the com- 
pany shall or shall not on tho company’s behalf apprehend a person accused of 
this offence. We think that tho company would have a right to blamo those 
officers if they did not on their behalf apprehend tho person if it seemed a fit 
case ; and, if bo, tho company must be auswerable if, in the exercise of their 
discretion, those officers on their behalf apprehend on innocent person 

Upon the principles laid down in this wcll-considered case, which 
have never been deviated from, a railway company has been held 
liable to an action for false imprisonmont in respect of an inspector 
of a station giving a passenger into custody for refusing to produce 
his ticket (!■), and to an action for assault by ono of their portors for 
pulling a passenger out of a carriage under the impression that the 
passenger had got iuto tho wrong train (/). 

A station master has no implied authority to bind the company 
to pay for surgical attendance on an injured passenger (tn), but a 
" general manager ” bos (n), and so has a “sub-inspector of police," 
charged with tho duty of repairing to the scene of an accident in 
his district (o). A night inspector has no implied authority to 


(k) Moore v. Metropolittui E, Co., L. It., 
8 Q. B. 30. 

II) BayUy v. M. S. d- L. E. Co,, L. R.. 
8 C. P. 148 ; 42 L. J., C. P. 78 5 28 L. T. 
866, affirming decision bolow, L R., 7 L\ I*. 
415. In ff lover v. L. and 8. TV. E. Co., 
L. R., 3 Q. B. 25, tho plaintiff, on being 
tak en into custody, left a race-glass in the 
carriage, and it was held that he could 


not recover the value of it From the com- 
pany. 

(»») Gov v. Midland Counties R, Co., 
3 Exuh. 268. 

(») 0. TV. R. Co. v. Willis, 34 L. J., 
V, r. 195. 

(o) Jargon, v. ff. IV. E. Vo., 30 L. T. 
173, Ex. Cli. 


imprison. 

meat 


Contract to pay 
for surgical 
attendance. 
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Company for Ads 
of Servants. 


Booking and 
delivery of 
goods. 


false imprison- 
ment. 


Mali clous pro- 
secution. 


Libel. 


answer questions as to delivery of goods (p). But a booking clerk 
booking cattle out of tbeir proper order, when it was not known to 
the consignor that the clerk was acting without authority, has been 
held to render the company liable for delay caused by disobedience 
to his instructions (q). If the instructions of the company had been 
known to the plaintiff it would have been otherwise (r). But a head 
porter (even in the absence of the station master) (a) has no authority 
to give a person into custody on suspicion of stealing the company’s 
property from the station yard (s), nor has a booking clerk authority 
to arrest a passenger on a suspicion of an attempt to rob the till 
under his charge ( t ). Nor are the company liable for an assault 
committed by one of their constables in wrongfully giving the plain- 
tiff into custody for an assault upon one of the company’s servants (u). 
But where a booking clerk charged the plaintiff with stealing a ticket, 
and the plaintiff was searched by the station-master, the Exchequer 
Chamber in Ireland held the company liable for the acts of these 
officials (aj). 

A railway company is not liable for a malicious prosecution insti- 
tuted by one of their servants without their knowledge or direction (y), 
but the employment of policemen by a railway company to protect 
their property is an act within the incorporation of the company (s). 
It has, however, been said by Lord Bramwell (a) and by Aldorson, 
B. ( b ), that an action fur malicious prosecution does not lie against a 
railway company or other corporation aggregate, though authorities 
to the contrary are not wanting (c). 

A railway company may be sued for libel (d). 

No servant of the company can be taken to be authorized by the 
company to do that which the company would not have been justified 
in authorizing (e). 


(p) O. W. 22. Co. y. Willis, 84 L. J., 
C. J?. 195. 

(q) Page v. 0. N. E. Co., Ir. R., 2 0. L. 

228a 

(?•) See Slim v. 0. N. li. Co., 14 0. B. 
647, where it was held that the defendants 
were not responsible for non-delivery of 
livo stock left at the station without an 
acknowledgment from the proper officer of 
their receipt. 

(s) Edwards v. L. & N. TF. 22. Co., 
L. R., 5 C. P. 445 ; 89 L. J., C. P. 241. 

(«) Allen v. L. <L S. IF. 22. Vo., L. R„ 
6 Q. B. 65 ; 40 L. J., Q. B. 55. 

(«) Walker v. S. E. E. Co., L. R., 
5 0. P. 940 ; 39 L. J., 0. P. 846. 

(a) Van den Eynde v. Ulster E. Co., 
Ir. R., 5 C. L. 328. 

{y) Stevens v. Midland E. Co., 10 Exch. 


352. 

(s) Edwards v. Midland E. Co., L. R., 
6 Q. B. D. 287. 

(a) In Abratli v. North-Eastern E. Co., 
L. R., 11 App. Cas. 247 ; 55 L. J., Q. B. 
457. 

(b) In Stevens y. Midland E. Co., 
supra. 

(c) See Green v. London General Omni- 
bus Co., 7 0. B., N. S. 290 ; Kelly v. 
Mid. G. W. E. Co., Ir. It., 7 C. t. 8 ; and 
por Pry, J., in Edwards y. Midland E. 
Vo., Btipra. 

(d) Whitfield y. South Eastern E. Co., 
E. B. & E. 115. They may also sne, 
Metropolitan Omnibus Co. y. Hawkins, 
4 H. & N, 87. 

(c) Pontoon v. L. & S. W. E. Co., L. R., 
2 Q. B. 534; 36 L. J„ Q. B. 294. 
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1. The Principles of Ruilimy Rating. 

It is well known that railway companies are rateable to the relief 
of the poor ; but many difficulties have always been experienced in 
carrying the law into effect. The difficulties in arriving at the amount 
of the rate (which is for quarter sessions) must always continue ; the 
difficulties iu fixing the principles of rating have been gradually 
cleared up by successive decisions; with the exception of the difficulty 
connected with the rating of branch lines, which is still unsettled. 

Eailway companies are liable to bo rated to the poor’s rate, as onu^juiM 
being occupiers of land, within 43 Eliz. c. 2, s. 1, which onacts, that “owui»imh ot 
competent sums shall be levied in each parish for the relief of the 
poor, by " taxation of every inhabitant, parson, vicar, and other, and 
of every occupier of lands, houses, tithes impropriate, propriations of 
tithes, coal mines, or saleable underwoods in the parish,” to be gathered 
out of the parish, according to the ability of the parish. 

And the Parochial Assessment Act, 183(i(f/), enacts, sect. 1 : — Parochial 

' Assu-suient Act. 

tl That no rato for tho relief of the poor in England and Wales shall l»o allowed 
by any justicos (b), or he of any foreo, which shall not ho made upon an estimate 


1 . Prhiclj >fa 
tif Jtaihnui 
Rating. 


(a) 6 & 7 Will. 4, u. 96. Sec also the 
Union Assessment Cominitlco Act, 18(12 
(26 h 26 Viet c. 103), s. 16 ; and tin* 
Union Assessment Committee Act, 1864, 
27 & 28 Yict. c. 39. 


(/i) The allow .nice oi' a late by justices 
is a more min Mt rial, a ml not njudhiul , 
net. 11. v. Earl of Yarborough, 12 A. & li. 
416. Bui a rate without it is rout, Par v. 
Varies , 6 ('. 1>. 11. 


it — vnt T 


mi r|i 
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Katina. 


Exemption of 
stock-in-trade. 

S & 4 met. o. 89. 


Transmishion of 
acaounts to over- 
seers. 

B. 0. Act, s. 107. 


Noticoty 
Assessment. 
Committee of. 


Obligation to 
nuke up deii- 
eieney in assess- 
ments to poor 
rote caused by 
eoubtiuction of 
lailway. 

L. 0 Act, s. 133. 


Fiht London R. 
io v. lI'Aift- 
ihiirvh. 


of the net annual value of the several hereditaments rated thereunto, that is to 
say, of the rent at which the same might reasonably be expected to let from 
year to year, free of all usual tenants' rates (c) and taxes, and tithe commutation 
rent charge (if any), and deducting therefrom the probable average annual cost 
of the repairs, insurance and other expenses (if any) necessary to maintain 
them in a state to command suoh rent : pwvided always, that nothing herein con- 
tained shall be construed to alter or affect the principles or different relative 
liabilities (if any) according to which different kinds of hereditaments are now by 
law rateable.” 


And, by 3 & 4 Viet. c. 89, s. 1 (d), it is enacted that — 

“ It shall not be lawful for the overseers of any parish, township or 
village to tax any inhabitant thereof, as such inhabitant, in respect of 
his ability derived from the profits of stock-in-trade or any other 
property, for or towards the relief of the poor.” 

Kailway companies are bound, under penalty, to prepare annual 
accounts of their receipts and expenditure, and, if required, to 
transmit copies of such acconnts to the overseers of the several 
parishes through which the railway passes (e ) ; and by sect. 5 of the 
Union Assessment Committee Amendment Act, 1864, 27 & 28 Viet, 
c. 39, withiu fourteen days after the transmission to an Assessment 
Committee of any valuation list, the committee must give notice to 
every railway company named in the list as the occupier of any 
property included therein, and not having any office or place of 
business in the parish to which the list relates, of the sum set down 
as the rateable value of the property occupied by the company, — 
which notice may be sent by post to a principal office of the 
company. 

While a railway is in the course of construction, the company, 
if possessed of lands liable to be assessed to the poor rate, are liable, 
from time to time and until the completion and assessment of the 
■works, to make good the deficiency in the assessments caused by the 
taking of the lauds ; and such deficiency (which is payable on demand) 
must bo computed according to the rental at which the lands, with 
buildings thereon, were rated at the time of tho passing of the special 
act(/). Such is the effect of an important provision in the Lands 
Glauses Act, 1845, which, according to the decision of the House of 
Lords in East London R Go. v. Whitechurch (g), upon a similar 
clauso in a special act, has a purely parochial application, and ceases 
to operate, qud a particular parish, so soon as the line is completed 


(c) In metropolitan paiishcs, the general 
late and lighting rate, levied under 18 & 19 
Viet. c. 120, s. 101, are tenants' rates, and 
aio to he deducted. R. v. (foodchild, 27 
L. J , hi. C. 233 ; E. 13. & E. 1 ; and see 
ihid. as to tenants’ profits. 

(d) Continued hy Successive Expiring 
Laws Continuance Acts, and lastly by the 


Expiring Laws Continuance Act, 1888, 61 & 
62 V iot. c. 38, until the31bt December, 1889. 
(<) R. C. Act, 1845, s. 107. 

(/) L. C. Act, 1845, s. 133. 

(?) L. R., 7 H. L. 81 ; 43 L. J„ M. C. 
159; 80 L.T. 412; ruveising the judgmont 
of the Exchequer Chamber, L. R., 7 Ex. 
424, and restoring that of the Exchequer, 
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and worked within that parish, however far from completion other 
portions of the lino may he. The deficiency which is to be made up 
includes any deficiency in respect of amounts raised for borough rate 
under s. 145 of the Municipal Corporations Act, 1882, 45 & 40 Viet 
c. 50, or for county rate under 1 5 & 16 Viet. c. 81, s. 20 (//). 

These are the statutory provisions now in force. It may also bo 
taken to be a well-established principle, that a railway is rateable in Pan,wl - 
the parish where the profits are earned ; and it makes no difference 
that the earnings are received elsewhere ; just as a fanner is rateable 
in the place where ho grows his corn, not where ho soils it (i). It 
therefore makes no difference that a portion of the faros and tolls 
which are earned in any parish are received at any other place. 

And it is the amount of the traffic over the portion of the railway 
in each parish, taken in connection with the proper deduction, which 
must regulate the amount of the rate. If the portion in a parish is 
more productive than other portions in other parishes, either because 
there is more traffic, or because the yearly outgoings and expenses 
there are less, it ought to be assessed at a higher proportionate 
value (k) : as " the value which the land occupiod in each parish 
produces, after the due allowance, is that upon which the occupier is 
to he rated in each ” (Z). This is called the parochial principle, in 
contradistinction to the mileage principle, which incorrectly assumes 
that the property must be equal throughout the whole line of a 
railway. 

Another principle of the law is, that the amount of the assessment ntmpc ost 
to the rate does not depend upon the amount of the capital oriyimdly 
expended in constructing the portion of the railway which is the sub- 
ject of the assessment (no) ; except, indeed, so far as such expenditure 
has increased the annual value of that portion of the railway ; for 
instance, the tunnel at Box Hill, on the Groat Western Kailway, or 
the portion of the L. & N. W. Railway constructed across Ghat 
Moss, must be rated with reference, not to its original cost, but with 
reference to the amount of its yearly earnings and outgoings, in the 
same proportion as any other parts of the railway loss costly in thoir 
construction. 

It therefore appears, 1st, that railway companies are liable to bo 
rated as being occupiers of land ; 2ndly, that the company must be 

L. R., 7 E*. 218; and overiuliug Bet/. v. (/) It. v. Inhabitants of Damn, 1 15. bo 
Metropolitan DitJrict 11. Oo., L. R., 6 Ad. ntp. 116, prr I\nki‘, .1. 

Q. li. 698. The clnuso of the special aot (k) It. v. Inhabitant', of Khufsirinrof'l, 
in ipiostion mrrely differed from the A<‘t of 7 15. to 0. 212; It. v. L.AS.1V. It <'<>. 

1845 in applying to sewers rate and other U) It. v. L. H. <(• S. t'. 11. 1 V. , 2t> L .5., 
rates in addition to tlio poor rate. See also 11. C. 121. 

Stratton v. Metropolitan, Baanl of IFoiks, (m) 11. v. Mile Em! Old Town, 10 i). 15. 

L. 11., 10 O. P. 76. 208 ; 16 L .T., M. CJ. 181. And see It. v. 

(h) Fanner v. L. <b N. IF. 11. Co., L. R., North Stafonhhire It. (Jo., 30 L. J., AL < \ 

20 Q. B. D. 788. 68. 
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assessed upon an estimate of the net annual value of the heredita- 
ments, i.e. the land on which the railway is constructed ; 3rdly, that 
they are not liable to be assessed in respect of their ability derived 
from stock-in-trade, or any other property, except land ; 4thly, that, 
the rate must be upon the parochial, and not upon the mileage prin- 
ciple ; and, lastly, that the cost of the railway and works in the 
particular parish cannot be taken as an estimate on which to found 
the rate. 

These principles of law appear to be clear and distinct enough ; 
but in their practical application great difficulties have been expe- 
rienced. They seem to arise chiefly from the following causes : first* 
the evident unsuitability of the Parochial Assessment Act to the 
rating of railway property; 2ndly, from the extreme difficulty of dis- 
tinguishing the profits of trade made by a company as carriers, and 
by the use of engines and other personal property (in respect of 
which, as we have seen, they are not rateable), from the profitable 
occupation of the laud upon which the railway is constructed ; and, 
lastly, from the embarrassment which has - been introduced by rating 
branch railways independently of main or trunk lines, when both are 
under one management, and thus raising the vexaia gtuefstio as to the 
rateable value of the former, when regarded as a feeder of traffic to 
the latter. r 

With respect to the first cause of difficulty, we need only refer to 
tho forcible language used by Lord Campbell, C.J. (n), and we shall 
see, at once, how great an obstacle is presented by the incongruous 
provisions of the Parochial Assessment Act. His Lordship, after 
expressing an earnest hope that some legislative enactment would 
relieve the Courts from the difficulty of administering the existing 
law, said, — 

“ The rule laid down by the Parochial Assessment Act is easily applicable to 
the property which the Legislature then had in contemplation, but it is wholly 
inapplicable to a railway extending many miles through many parishes, with a 
tr unk line and branches, the traffic upon its different sections varying materially, 
and the expense of working these different sections bearing no certain propor- 


(«) In R. v. 0. W. R. Co., IB Q. B. at 
p. 897. And in R. v. Coventry Owned Co., 
28 L. J., M. C. 102 ; 1 E. k E. 572, where it 
was held that the expense of maintaining 
locks in a canal is not a local expeuse, but 
ought to be thrown on the whole line of 
canal, the same learned judge said, ‘'There 
certainly is considerable difficulty in apply- 
ing the rule laid down in the Parochial 
Assessment Act to cannls uud railways 
passing through many parishes j and wp 
had hoped that the Legislature would hare 
relimed us from the difficulty by laying 
down rules of rating more applicable to 
a species of propeity rapidly increasing 


in amount, which does not seem to have 
been in contemplation when the Parochial 
Assessment Act passed. I’ut the Legis- 
lature declining to interpose, we have been 
driven to dispose of all these cases in the 
best maimer we could ; and we see no 
aggravated difficulty iu applying to these 
the only rule given to us, whether the 
companies are carriers themselves, or re- 
ceive their profits in the shape of tolls 
for using the means of conveyance which 
they furnish to the public, without furnish- 
ing tho vuhiclos to convey, or the moving 
power.” 
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tion to the earnings upon them. Required to determine how a railway company 
should be assessed in a parish tlirougli which a branch of the railway passes 
without any station within the parish, tho traffic on tills branoh being compara- 
tively small, and large outgoings being required, from tho peculiarities of the 
locality, to keep in repair and to work the portion of the railway within this 
parish, we are directed to consider the rent at which this sectiou of tho railway 
might reasonably be expected to let from year to year, free of all usual tenants’ 
rates and taxes and tithe commutation rent-charge, and the only guide wo have 
as to deductions, is to deduct the probable annual cost of repairs, insurance and 
other expenses, without any intimation os to what we are to do with respect to 
tunnels or embankments, or standing engines employed exclusively within the 
parish, or locomotive engines employed on the whole line, or the general ex- 
penses of the directors who manage the entire concern, or tho change arising 
from the maintenance of stations or tho employment of police. If we settle all 
those and similar questions, we may bo considered legislators rather than judges, 
making rather than expounding the law. At oil events we must proceed upon 
a most improbable and nearly absurd supposition that a person may be found 
who would take the portion of tho railway which passes through a single parish, 
and no more, as tenant from year to year. 

“ Without some alteration in or declaration of the law upon this subject by 
the Legislature, we foreseo that, although we should give judgment between 
these parties, much trouble, litigation and expense must still arise both to 
parishes and to railway oompanies throughout England.” 

As to tlie second difficulty suggested, i.e., that which proceeds from Necessity nr «hv 
the necessity of distifiguisliing the profits of trado, and such as ariso twSn’iuoiftl’ 1 .'? 
from personal property, from those which belong to the occupation or’tami. 
of land, we may observe that this important investigation rests 
entirely with the Courts of Quarter Serious, who are the sole judges 
of the facts in each particular case, and who uloue can determine this 
difficult problem. The Court of Queen’s Bench, adhering to old 
decisions, has resolutely declined to interfere with the findings of tho 
sessions. As we shall see hereafter, ' the modo now adopted to p *# 1 wn. 
ascertain the rateable value of a railway is, first, to ascertain the 
gross receipts of the lino within the particular parish, and then, by 
making a series of elaborate calculations, to endeavour to exhaust the 
proper deductions, so as to arrive at a sum which expresses tho net 
rent which a tenant from year to year might be expected to give for 
the portion of the railway which is situate in the parish raising the 
rate. This being the state of the law, a Uourt of Quarter Sessions, *’?■ p «»«<"{ 

° ' . n , . , ilumti’iH It, (\ 

in the early case of Ray. v. Grand Junction. R, (u. («), which was 
submitted to the Superior Court, invited the judges to say whether 
the proper mode of finding out tho rateable value of the railway had 
been adopted by them, and wc find the following answer returned : — 

« The gross yearly receipts of tho company, as occupiers of ami carriers on tho 
railway, must at least indude the proper subject-matter of the rate. Tho sossinu, 

(o) 4 Q. R. 18. 
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i- PrbMta have, therefore, taken a sum agreed to represent them as the first point to start 

nf Railway . . . , 

mii t<j. from. They then assume an amount of capital employed in the trade, and 

deduct from the former sum two percentages on the latter, for the interest of 
this capital and the profits which ought to he made on it, and a third for the 
depreciation of stock beyond usual repairs and expenses ; 4thly, they deduct 
from the gross receipts the annual costs of conducting the trade ; Sthly, they 
deduct the annual value of all the land ocoupied by stations, &a, and elsewhere 
rated ; and, 6thly, a sum per mile for the production of railB, chairs, sleepers, 
&c. These deductions, taken together, seem to us to include whatever is pro- 
perly referable to the trade, and distinguishable from the increased value which 
that trade gives to the land. We do not now speak of the amounts allowed 
under each item, and we decline to give any opinion on this point, which is 
properly for the sessions ; hut if these are the proper heads of deduction, thon 
the residue must represent the value of the occupation ; and if so, this alone is 
brought into the rate, and the profits of trade are excluded. Accordingly, the 
sessions have found, as an inference from the facts, that the residue is the Bum 
which a tenant from year to year might reasonably be expected to give for the 
railway and corporeal hereditaments now occupied by the company in connexion 
with the railway, exclusive of the stations and other buildingB rated separately, 
such tenant being assumed to have the same and no other power of using the 
railway-— the same and no other advantages and privileges— as the company now 
possess. If the deduction exhaust that portion of receipts referable to trade, the 
inference of the sessions is fair. If the advantages and privileges which the 
company possess are attributable to their occupation, and would paBB with it, 
their assumption is well founded. We agree with them in both.” 

r 

Reg. v. a. ir. So, in the subsequent case of Reg. v. Gh'eat Western R. Go. (p), 
where the same elaborate process of making deductions from the 
gross receipts of the railway company had been adopted, the sessions 
submitted to the judgment of the Court, as a distinct question for 
their determination, “ the principle upon which the calculations were 
founded, and the propriety and sufficiency of the deductions.” But 
the Court, although thus pointedly invited to the discussion of the 
amount and sufficiency of the deductions made by the sessions, 
declined, as they had done before, to answer the question in the 
following terms : — 

“ We are to sec whether these deductions include all such as ought to be 
made on an ordinary occupation, exclusive uf trade, and also all Buch matters as 
are distinctly referable to the trade only, and do not enhance the value of the 
occupation. If so, the principle of the rate is right ; whether inefficient in amount 
under each head Juts been allowed it is not for vs to determine." 

And, lastly, after having discussed in detail the various heads of 
deduction claimed by the company, but resisted by the parish officers, 
the judgment proceeds as follows : — 

“ Two more <|uestions aro stated : the first, as to the mode of ascertaining the 
tenants’ profits, in order to their deduction from the rateable value. He 


(?) 6 Q. B. 179. 
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respondents have taken the original value of the plant or moveable stock, and 
allowed 10Z. per cent, upon it for those profits, as well os the profits of trade. 
The appellants say that the more comet mode would be to ascertain them by a 
percentage) on the gross receipts, and claim to have loZ. per eont. deducted from 
these on that account. We are very unwilling to withhold urn* aid in suttliug 
questions for the sessions of such novolty and difficulty as the railway rating 
must often bring before thorn ; but we ought not to go beyond our province, 
and so, perhaps, mislead them. This question involves no principle of law, aud 
we decline to answer it.” 


Theso cases, and others of a similar character, appear to justify the Rateable value 
remark we have made, that Justices at Quarter Sessions are left to wmm. 
ascertain, as they best can, the rateable value of a railway (</) ; nor 


(q) In some of tho cases, tlio Courts of 
Quarter Sessions seem practically to treat 
tho land as the principal source of profit, 
whilst the capital and stock-in-trade, — the 
latter consisting of the locomotive engines 
and carriages used hy the company in their 
trade as camera, — all personal property, 
and consequently not rateable, seem to be 
considered as being morcly accessory to tin* 
occupation of the land. This result lias 
been arrived at hy the process of making 
certain deductions from the gross receipts 
of the company, until the sessions at last 
arrive at the net rent which a tenant from 
year to year would bo •supposed to be 
willing to give for the occupation of the 
portion of the railway within the parish ; 
and the Court of Queen’s bench has said, 
“Assuming that yon allow’ sums sufficient 
in amount by way of deduction, we think 
tho residue properly shows the rateable 
value oi the laud.” Now it is to bo ob- 
served that the rateable vuluu of a fnmi or 
of a manufactory may bo ascertained by a 
similar process to that introduced into rail- 
way ruling, i. c., by taking first the whole 
of the gross receipts of the fanner or manu- 
facturer, and then by making deductions 
sufficient in number aud amount to exhaust 
every portion of the receipts, except that 
which tho farmer or manufacturer would 
hi* willing to pay us rout for his funu or 
manufactory ; lmt it is extremely impro- 
bable that a surveyor would, under any 
circumstances, adopt this process (which 
scorns ingeniously eontriveil to run up tin* 
rate on railways to the highest point) in 
proceeding to rate a farmer, much less a 
manufacturer. If we look accurately into 
the tacts we shall sec that the profits of 
a railway coinjmny, working their own 
line, aro chiefly derived from two sources 
— tho occupation of a certain quantity of 
land on which the railway is formed, and 
the possession of capital in money, aud 
valuablo personal property, in the shape 
of locomotive and other carriages, and 
various kinds of unfixed machinery : tho 
company also employ a numerous body 
of clerks and other servants to cany on 


the business of the railway. So the pro- 
fits made by n funner of laud are, in like 
manner, chiefly derived from the miuic 
sources. i. c. f the occupation of a certain 
quantity of land, aud tho possession nl' 
a floating eapitnl in money, and ot per- 
sonal property usually allied his stock-iu* 
trade, including entile and oilier auiniuls : 
he also employs numerous labourers in the 
management of his farm. Again, take the 
case of a largo cotton or other manufac- 
turer. Hero wo find an extensive manu- 
factory, a large floating capital, valuablo 
machinery, for tho most part unfixed, and 
not liable to he rated, and a number of 
clerks and workmen employed in carrying 
on the trado. 

In each of these instances, the railway 
company and the former aro liable to lie 
rated in respect of the occupation of the 
land, and the manufacturer ui respect of 
the manufactory ; but neither of them is 
liable to he assessed in respect of his per- 
sonal property, /.a, his machinery, imple- 
ments, stock-in-trade or capital. Nor arc 
the profits of his trade, as such, liable to he 
taken into account in assessing the rate. 

Ill each of the* siqqioscd cases, the law 
requires that the occupier of the heredita- 
ment si mil he assessed upon its net unuiiul 
value, to ho ascertained in the manner 
specified in the Parochial Assessment Ad ; 
anil the question to be solved is, whether 
by the present mode of rating railways, 
tfu* desired result is attained. It must'be 
remembered that there is an express pro- 
vision in the last-mentioned act, “that 
nothing therein contained shall he eon- 
strand to alter or alleut the principles or 
diifeicnt relative liabilities (if any) aceoid- 
mg to which ditferuut kinds of heredita- 
ments aie now by law latiuhle” (ante. p. 
(142). So that nt> new or additional hui- 
then is thrown upon any kind of property 
hy that statute. Funnels and manufac- 
turers would probably he liable to la* rated 
for their stock-in-trade hut for tliest.it. 11 
& 4 Viet. e. 8!) (suite, p. 012), Iwi-aiise it is 
now generally uudcistuod tluvt the decision 
declaring tho non-liability of tin* farmer to 
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does there seem to bo any well-grounded expectation that the Legis- 
lature will interfere for their relief. The earnest appeal made, as we 
have seen, by the most eminent of our judges, produced no effect on 
our legislators ; and, inasmuch as landowners, owners of tithe rent- 
chargos, and railway and canal proprietors, are alike deeply interested, 
if even the slightest change is made in the relative proportions in 
which the rates are contributed, it is probable that matters will 
remain as they are. We must, thereforo, proceed diligently to prose- 
cute our inquiries for the purpose of pointing out the best mode of 
encountering difficulties which cannot be avoided. 

With respect to the third obstacle which arises from drawing a dis- 
tinction, in rating, between a main line of railway and a branch line, 
and by treating the latter as a feeder of traffic, and consequently as a 
source of profit to the former, we may remark, that the necessity of 
discussing this point also arises from the ill-digested provisions of the 
Parochial Assessment Act. The difficulty seems to arise in tho fol- 
lowing manner. An independent company may be supposed to obtain 
an act of Parliament, and to construct a short line of railway which 
may form a junction with, or be near to, a trunk or main line belong- 
ing to another company. It may likewise bo near to another lino 
belonging to a third company; and thus this branch line becomes an 
object for competition between the proprietors Of two other lines of 
railway, because it may ho advantageously used by either of them, 
as a feeder to their own line and a withdrawer of traffic from the 
other. 

Now, it is evident, that so long as this supposed branch line remains 
in the hands of au independent company, who may work or lease it, 
it is quite correct to assess it to the poor’s rate according to the rent 
which either of those rival companies may be willing to pay for it (r), 
making of course the proper deductions according to the statute ; and 
it will bu found, whon the cases are examined, that the learned judges 
arc quite agreed on this point But in two cases/ where other 
companies had succeeded in acquiring branch lines of railway, either 
by purchase or by becoming lessees, much discussion was raised upon 
tho question, whether their value as feeders to the main lines, into 
which they had been merged, was or was not to be taken into account 
in assessing tho rate in a particular parish ; and after these cases had 

lie rated for his stock-in-trade, as decided upon the obvious injustice of rating rail- 

in It. v. UujhI (12 Ad. k E. 382), was way companies upon profits deiivod from 

founded on the technical ground that tho personal properly, whilst other owners of 
caso did not statu that the fanner was an similar propoity remain untaxed in respect 
inhabitant of tho parish ; and it was a of it. 

representation of that circumstance which (/'} 11. v. L. tii K. h r . E. Co., L. R., 9 
induced Parliament, upon the demand of Q. B. 134, S. 0. nom. E. v. Bedford 

tho tithe-owncis, to pass the act 3 & 4 Union Assessment Committee, 43 L. J., 

Viet. c. 89. It is niniccssary to comment M. V. 81, post, p. 078. 
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boen discussed at great length in the Court of Queen’s Bench, the 
learned judges differed in their opinions. An additional perplexity 
is thus presented to our parochial authorities, and tho legal puzzle is 
subjected to an additional entanglomeni We behove, however, that 
on a careful examination of tho two eases referred to, it will be found, 
that the judges do not differ in their opinions upon any principle of 
law, but merely drew different inferences from the facts as stated in 
tho special cases (s). 


2. Observations on decided Cases. 

Having made these preliminary remarks, we proceed to direct 
attention to the numerous cases which have been decided ; and, for 
tho sake of brevity, such portions only are extracted as appear neces- 
sary to elucidate our inquiry, and a referenco to the cases will supply 
any omission which may he inadvertently made of material points 
connected with the questions under consideration (/). 

The London and South Western case (t), which was first submitted 
to the Court of Queen’s Bench, contains useful elementary infurma- 


(s) The projior mode of rating a br.iurh liuu is shortly dihinibsed, post, p. 657. 

(f ) Thu following tablo bhowu the order of the eases in point of date, anil thu various 
books in which they wore reported : — 

June, 1842. — It. v. London and Hou.Ui Western It, Co., 1 Q, B. 658 ; 2 hailw. Cas. 629; 

6 .fur. 680 ; 2 Gale fc J). 19; 11 L J., M. 0. 93. 

May, 1844. — It. v. Grand Junction R, fa., 4 (J. B. 18 ; 13 L. J., M. C. 31 ; 8 Jnr. 
503. 

Jan. 1846. — li. v. it rent Wt stem II, Co. (lirst case), 6 (J. 15. 179 ; 15 L. J., M. C, 80 ; 
4 Itailw. (.'.is 28. 

Feb. 1851. — It. v. London and Brighton It. Co., 15 <}. 11. 318 ; 6 Itailw. Cas. 440 ; 20 

L. J., M. C. 121. [Two other rebus, It. v. Eonfh Easton 11. Co, and 
11. v. Midland Ji. Uo., were derided by the judgment given in this case. 

Fob. 1852. — It, \. Great Wist mi R. Uo, (mjcouU case), 15 <j. Ii. 379, 1085; 21 L. J., 

M. C. 81; 7 Rail w. C.is. 130. 

Jnu. 1854. — It. v. Newmarket 11. Uo., 3 E. & 15. 04 ; 23 L. J., M. 0. 76 ; 18 Jnr. 572. 
Fell. 1851. — 11. v. Eolith Haiti mil. Uo,, 3 E. U 15. 491 ; 23 L. J., M. 0. 84 ; 18 Jur. 
673. 

Nov. 1860. — R. v. North Sfaffoid shirt It. Uo., 30 L. J, M. (’. 68 ; 3 E. A E. 392. 

Jan. 18G1. — R. v. Fhtfon, 30 L. J., M. (J. 89; 7 Jur., N. S. 518. 

AiniL 1863. —A*, v. Ef. Paneruv, 3 B. & S. 810; 32 L. J., M. 0. 146 ; 9 Jur., N. S. 
1102. 

May, 18(53. — 11. v. lord Ehcrui'd, 33 L. J., M. C. 5. 

„ — A. v. Eadnn Count us 11. Co,, 4 15, A H. 58 ; 32 L. J M M. 0. 174 ; 9 Jnr., 

N. S. 1339. 

„ „ — R. y. Stockton and Darlington It. Co., 8 L. T. 422. 

Nov. 1865.— L. and N. JV. It. Co. v. Cltunh wardens, Jr. of Camwek, 9 L T. .525. 
Nov. 1864.— it’, v. Midland R. On., Midland 11. Co, v. Badif worth, 31 L. J., 31. C. 25 ; 

11 Jur. N. 8., 14 ; 11 I.. T. 303 ; 13 W. 11. 202. 

Muv 1866.— Gnat Easttni R. Co. v. Jfomjhlcy , 35 L. J., M. (J. 229 ; 7 B. & H. (52 4 ; 
I, It., 1 Q. B. 666. 

Jan. 1867.— Gnat WutmiR. Co. v. Budyirorlh, 36 L. J,, M. C. 33; L, 11., 2 <J. li. 
251. 

Fob, I860.— R. v. llhijninty 11. Co., L, 15., 4 (}. 15. 276 ; 10 15. & S. 198 ; 38 L. .1., 
M. C. 75. 


2. flhiirivttnni 
on deu t hi Urns, 


Hatwihihty oi 
toinimy as 
wineis. 

, south Wtotem 
Case. 
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tion on the subject of railway rating ; but the general question, as to 
the exact mode of rating railways, was not much discussed. The prin- 
cipal point suggested in that case, on behalf of the railway company, 
was, that the tolls alone (as distinguished from fares) which the com- 
pany were authorized to take from the persons who used the railway 
with their own carriages formed the basis on which the rate was to bo 
calculated ; and the case found as a fact, that, if the company were 
wrong on this point, then a certain sum (70,000£. per annum for the 
whole railway) was the rent which a tenant would be willing to givo 
for the occupation of the railway, with all its attendant advantages, 
under the provisions of the Parochial Assessment Act. The sums 
were therefore agreed upon between the parties, and it was unneces- 
sary to consider whether the profits of trado, as such, wore included 
in the larger assessment of 70,OOOZ. per annum or not (u ) ; and, the 
Court having ruled that the principal point contended for by the 
company could not be sustained, the purposes for which that case 
seems to have been raised were answered. 

In the Grand Junction case (a?), the next in order, the same ques- 
tion, as to making the tolls the basis of the rate, was again submitted 
to the Court, and a distinction in favour of the railway company was 
attempted to be set up, on the ground, that persons other than the 
company used the railway as carriers, which was f not the state of the 
facts in the previous case. The Court, however, adhered to their 
former decision, and said that the two cases were in principle the 
same. It is said on this point, — 

“ Each of the two companies must be rated in respect of the occupation of the 
land ; one of them derives no benefit from that occupation, except by carrying 
goods and passengers, and the division of that profit into tolls and fares wc 
think merely nominal ; the other in addition to thiB mode of profit by occupy- 
ing, also derives a profit from allowing others to carry goods and passengers on 


April, 186!).— It. v. Lluntrimnt , L. li., 4 Q. B, 334. 

, , 8. C. nora. Chmt Western R. Co. v. Pontypridd Union, 38 L. J., 

M. C. 93. 

Jan. 1874.— A. v. London and North Westmi R. Co., L. B., 9 Q. 13. 134. 

.. „ S. 0. nom. It, v. Bedford Union Assessment Committee, 48 L. J., 

M. 0. 81. 

May, 1874. —Last London 11. Co. v. WJiitcchurch, L. R., 7 II. L, 81 ; 43 L. J., M. C. 
159. 

Nov. 1874. — Stratton v. Metropolitan Hoard of Worls, L. E., 10 (J. P. 76 ; 41 L. J., 
II. C. 33. 

May, 1875.— It. v. Midland 11 Co., L. R., 10' Q. 13. 389; 44 L. J., Al. C. 137 (Lighting 
and Watching Hate). 

Juno, 1875. — L. and N. W. II Co. v. Bncbnaster, L. E., 10 Q, B. 70, 444 ; 44 L. J., 
Al. O. 29, 180. 

(it) It is said by the Court, that the stat. it is remarkable, that, from the poculiar 

3 & 4 Viet, & 89, which, as we have seen, mode in w hich all tho coses have been pre- 

abolibhed rating in respect of tho profits of pared, the eil'ect of this statute on railway 
stock-in-trade, or other personal property, rating has never been directly discussed, 
had little or no bearing on tho quostion (r) R. v. Grand Junction a. Co., 4 Q. B. 
submitted to them. See 1 Q, B, 577. Ami 18. 
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the line also ; and this latter profit is properly callod tolls. Still, in both caseB, 
tho inquiry must be the samo — What is the value of the occupation, from what- 
ever source derived ? In neither can the profits of trade, aB such, be brought 
into the rate ; but, if the ability to carry on a gainful trade on land adds to the 
value of the laud, that value cannot be excluded on tho ground that it is referable 
to tho trade.” 

But another question of groat importance was, in the Grand 
Junction case, submitted to the Court, ft appeared that tho Court 
of Quarter Sessions ascertained tho rateable value of the railway iu 
tho following manner The gross receipts of the company were first 
ascertained, and, tlic problem being to cut down this gross sum to 
tho not rent which a tenant would give for tho railway, various items 
of deduction, amounting to six in number, were allowed ; and an 
attempt was thus made to call upon the Court of Queen’s Bench to 
determine the proper method of ascertaining the ront ; and uIro to 
verify the calculations upon which tho estimate was founded. It was 
upon this occasion, and in the language already cited, that tho Court 
of Queen’s Bench first intimated, in a case of railway rating, that it 
was sufficient for them to say, that the proper heads of deduction had 
been observed, but with the amounts allowod under each item they 
had nothing to do. 

We now arrive at* the first Great Western case [y), and the first 
thing which arrests our attention in the judgment is a recapitulation 
by the Court of tbe points decided iu the two previous cases, which 
we have already commented upon. Tho Court say, — 

“ In these two cases wc laid down, that, although the profits of trade carried 
on by tho occupier of tho land upon it cannot bo mado directly tho subject of tlio 
rato assessed in ruspoct of such occupation, and tho value of tlio occupation alone 
was the propor subject, yet in that value was to bo included whatoveratthotime 
formed part of it, whether permanently or not, and from whatever sourco de- 
rived ; and, therefore, of courso, not loss so, although derived, iu any proportion, 
from tho fact of the trade being so carried on upon it. Further, that although 
the sum to bo sought was that which, after all duo deductions made, a tenant might 
bo found to give by way of rent from year to year, in order to be placed as occu- 
pier iu tlio Bame i»osition as tlio party rated, yot this was to bo sought, not by 
drily considering what rout would bo given for so many miles of railway as 
happened to bo in the rating parish, apart from all tho uctuaJly co-existing cir- 
cumstances, but by including in tho consideration all such as would necessarily 
attend upon tlio occupation under tho demise, and iuiluoncu tho tenant's miml 
as to tlio amount of rent which lie would give. In tho application of these prin- 
ciples, tho practical difficulty for those who assess tlio into iu casus of such com- 
plication os railways often prosout, will bo, to distinguish accurately between 
that which is properly referable to the trade atono, and that incroaau of v;duo 
which the carry ing on of tho trade upon tho laud gives to tho occupation of it. 
The case of the (.hand Junction HuUmij* presented many circumstances tho same 


Kusslniii, must 
decide <tiiionuK 


ItttTiw u( \nlur 
of land from 
cunyliin trade. 

Crmt IVnUrti 
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[if) It. v. 0. W. It. Uo„ II Q. lb 171) ; ante, p. «H5. 
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as exist in the case now before us, and we thought that the parish offioers there 
had successfully met the difficulty.” 

The Court then proceed to point out the proper items of allowance 
which ought to be made ; and, as the rules laid down have been since 
almost invariably adopted, it will be useful to state them in some 
detail : — 

“ We are now to examine the rate stated in this case, — only, however, as to its 
principles, and so much of its details as involve principle ; beyond that, and 
especially as to the accuracy of calculations, the questions must be for the 
sossions alone. We have hero a company, sole occupiers of a line of which they 
are owners. Of this, the land in respoct of which they are rated forms a part ; 
thoy are also sole occupiers, as lessees, of two branch lines, both issuing out of the 
line first named. Upon all these lines thoy carry on exclusively a large trade as 
carriers, the net receipts of which, from the branch lines alone, if Bet against 
their expenses and rent, would make the occupation of them in fact a losing con- 
cern ; but this occupation increasos tho traffic upon the main line, and for tho 
sake of this, the company are content to sustain that partial loss. In order to 
ascertain the rate, the course pursued has been, to take the gross receipts per 
mile in the respondent parish ; and this sum is not in dispute. The deductions 
to be made from this are calculated on a mileage proportion of all the expenses 
and outg oings , taking the whole three lines as one entire line in all particulars 
in which the appellants are at ull chargeablo ; and we do not understand this 
mode to be objected to. Setting the proportion of theso per mile against the 
gross recoipts per mile, tho residue has beon taken as the rateable value per 
iniln We are then to see whether these deductions include all Buch as ought to 
be mado on an ordinary occupation, exclusive of trade, and also all such matters 
as aro distinctly referable to the trade only, and do not enhance the value of the 
occupation. If so, the principle of the rate is right. Whether sufficient in 
amount under each head has boon allowed, it is not for us to determine. Nine 
heads are first stated, wliioh are intended to represent the annual expense of 
keeping in repair the way, stations and other buildings, the rateB and taxes, 
other tbnu the property tax, payable on them, the expenses of directing and 
carrying on the business, the government duty on passengers, and some inci- 
dental charges connected with the trado. Thus far tho outgoings allowed for 
are annual.” 

After laying down the rule— since' reversed — that deductions 
ought not to be allowed for repairs unless their expenses were 
defrayed out of revenue, the Court proceeded : — 

“The appellants noxt claim to deduct the raloable vnluo of the buildings 
appurtenant to their own line, and also to the branch lines ro&pectively, and 
rated and rateable elsewhere than in tho respondent parish, separately from the 
railway itsolf. This also is an allowance which was conceded in the case last re- 
ferred to ; for it would be hardly worth while to distinguish between those rated 
and rateable only ; and we have no means of draw mg the distinction in fact. It 
is to bo remembored, that tho respondents properly treat the whole line, the 
whole profits, the wliolo outgoings, as entire ; and then the question is, whether 
there is any distinction between this and other outgoings necessary to the earn- 
ing the profits by which the rateable value of the land in the respondent parish 
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is enhanced. It seems to us thare is none ; and, if so, we agree with the learned 
counsel for the appellants, that, in principle, it is indifferent whether the Btation 
be in the same parish or at a distance. The appellants claim, thirdly, an allow- 
ance for 21,0007. yearly, interest on the sunt expended in forming their company, 
obtaining their act of Parliament, raising their capital, and other original 
exponses. For this thcro is no foundation. Tlieso expenses have no connexion 
with the rateable value of tho railway. They might all have been incurred, and 
no railway ever constructed. As well might the purchasor of an estate with 
borrowed money, and after an expensive litigation ns to tho title, claim to 
deduct liiB interest and expenses from the poor rate on tho land when in his 
occupation. Tlioy neither add to tho value of tho occupation, nor are anyway 
necessary to the making it up. The appellants then claim to be allowed in re- 
spect of 10,000/. paid by them os income tax under stat. 5 & 6 Viet. c. 35. The 
claim is very shortly aud unsatisfactorily stated. Xu respect of what the pay- 
ment has been made, we are not informed on either Bide : tho argument respect- 
ing it was short. Thu respondents treated tire claim as madu in respect of the 
charge on the property in land payable by tho owner ; the appellants claimed it 
in respect of the charge on tho occupation payable by tho tenant, aud t>> this 
extent at least itdoos.nob strike us that there is any reasonable distinction between 
this and any other outgoing chargeable on the tenant, which would coitainly affect 
the amount of tho rent lie would be willing to pay. Tiro fifth claim is to be 
allowed for such additional paroclual assessments as may bocumo payable, — it is 
not said when or where,— in consequence of the rocent decisions of this Court, 
upon which wo will only say that wo think that tho Court would have been well 
justified in refusing to permit it to form part of tho caso. In the sixth place, 
the appellants duim to lie allowed a deduction in rospoot of their loss on the 
two branch linos before rofeiTod to. We think this cannot be allowed. If the 
rate in question had been imposed on land forming any part of the branch 
lines tliem&clvos, it is clour that tho circumstance of tho receipts not equalling 
tho rent,— in other words, that the lino was workod at a loss,— could not have 
affected the rate ; the occupation would have still been beneficial in tho sense in 
which that word is used, for tho purpose of assessing tho rate ; and the rent, 
which, from whatever motive, the appellants found it worth their while to give, 
would have regulated tho amount. This is not that case in the way in which it 
is sought to luake this oxpoudituro bear upon the rates assessed on any part of 
the main line ; it is more like money laid out in tho way of improvement, for 
which no deduction should bo made. If tho lessee of a coal-mine were to open 
roods through adjoining lands rented upon a separate demise, in order to facilitate 
the access of customors to tho mine, and so increase its profits, the expense of 
such roads would certainly not ho an outgoing to bo allowed for by tho 
overseers.” 

Finally, tho difficult problem of ascertaining “tenants’ profits” was 
thus dealt with by the Court : — 

“ Two more questions are stated : tho first, as to the mode of ascertaining the 
tenant’s profits, in order to their deduction from tlie rateable value. Tho 
respondents havo taken tho original valuo of the plant or moveable stock, and 
allowed 101. per cent, upon it for these profits, ns well as tlio profits of trade. 
The appellants say that the more correct mode would bo to ascertain them by a 
per-centagc on the gross receipts, and claim to have 15/. per cent, deducted from 
these on that account, We uro very unwilling to withhold our aid in settling 
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questions for the sessions of such novelty and difficulty as the railway rating 
must often bring before them ; but we ought not to go beyond our province, and 
so, perhaps, mislead them. This question involves no principle of law, and we 
decline to answer it. The last is only raised by the respondents provisionally, 
in case any of the deductions claimed by the company should be allowed by us. 
But this has been done : — in ascertaining tho tenants’ profits, they have calcu- 
lated the per-centoge on the original value of tho moveable stock ; but the 
sessions have found, that, at the time of the rate being made, the value had be- 
come less by 80,0002. ; and the respondents contend that the per-centage should 
properly be made on the smaller Bum. This seems to ub correct ; they are to 
make the rate from year to year, or for whatever shorter period, conformably to 
the facta as they exist at the lime of making it (s). They may not know, nor have 
any means of knowing, what the value was originally or in any former year. If, 
at the end of five or ten years, they are to be driven back to the original value, 
they may be equally required to ascertain it after an interval of a century. No 
hardship is indicted on the appellants by this ; they may, and they ought, as 
prudent owners, to keep up the stock at its original value, and in this very case 
they have claimed a deduction for doing so. If that claim were properly made, 
the original and the present value would be the Bame. Although, however, we 
thus answer this question in favour of the respondents, they cannot avail them- 
selves of the decision bo aB to increase their assessment beyond its present 
amount.” 

The case next in order of time, R. v. London and Brighton R. 
Co. (a), establishes the most important rule, that the rate must bo 
founded upon the parochial principle, and not upon n mileage calcu- 
lation. The Court observes, — 

“ The question is as to the principle on wliioh the rate is to he imposed, 
whether upon what has been called the mileage principlo, that is, by treating the 
whole line of railway (trunk and branches) as one entire subject-matter, and the 
whole rateable value, however constituted, as entire, and then, for the purpose 
of rating, dividing it among the several parishes, simply according to the dis- 
tance which the line passes through each ; or upon the ordinary principle of 
ascertaining the actual rateable value of the land oocupied by the company in 
each parish, by the rules which are applicable to any other land occupied by 
other bodios or persons for other purposes. The judicial decision of this question 
has hitherto been avoided by agreement and mutual concession ; and we have 
delayed to pronounce our judgment on it, not so much from the difficulty of 
deter mining the rule of law, as from that which arises on its practical application. 
This prosses particularly against what is called the parochial principle. How are 
you, by any means now in the power of parish authorities, to ascertain the par- 
ticulars of profit and tho outgoings, from a comparison between which the rate- 
able value of the land occupied is to be deduced, both profit and outgoings being 
affected by circumstances spread through the whole line ? On the other hand, 
ag ains t the mileage principle is to be urged, that although, as regards the rail- 
way company— an entiro body, with an entire interest — it is a matter of indiffer- 
ence how you divide a rate assumed to be entire for the whole line ; yet, as the 
parishes are bodies with separate interests, there is a manifest injustice in attri- 

(z) Acc. R. v. North Stafford shite Jt. Co., SO L. J., M. C, 68, post, p. 684. 

(a) 6 Railw. Gas. 440, 
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buting to the same spaco of land the some proportionable share of the whole rate 
everywhere ; the land in the sevorol parishes notoriously earning the profits, 
and occasioning the outgoings, in very different proportions ; because you can- 
not do this without depriving some parishes of what they Bhould receive in order 
to give to others what they should not. If, however, the legal principle be 
clearly ascertained, it is clear that the difficulties in applying it, or even the 
practical imperfootion which circumstances may occasion in applying it, aro not 
to influence our decision. It is unnecessary to consider what the force of the 
argument would be, if it could bo shown thut thero was an absolute impossibility 
of applying it, for nothing liko that exists in the present case.) 

“ Now upon the legal principle we have no doubt. The poor’s rate and the 
principles of its assessment are entirely statutory. Tho (J & 7 Will. 4, c. 00, 
made expressly with the view ‘to establish one uniform mode of rating for the 
relief of tho poor/ prescribes the rule : the rate must be made on ‘ an estimate 
of the net annual value of the several hereditaments rated thereunto,’ such value 
to be arrived at in the manner stated in the first section. The subject is paro- 
chial ; tlie inquiry is to be conducted by paroohial authorities, with limited 
powers. If any matters specified in the section are locally situate without the 
parish— that is, if any such affect tho amount of ‘ the not annual value,’ or ‘ rout 
reasonably to bo expected’— they will of necessity fall within the range of the 
inquiry ; but beyond this the principle does not go. 

“ This principle, so limilod and understood, was not first creatod by the statute 
just mentioned ; tho Court had docided so early as 1827, in It. v. KUupmttford (b), 
that it was to be found in the original statute of Elizabeth ; and since that deci- 
sion it has been uniformly applied to oases where the samo party, whether com- 
pany or individual, occupies in different parishes land forming one ontire 
property, such as a canal, though the profits may be earned in different propor- 
tions, and with a different rate of outgoings in each. Tho value which the land 
occupied in each parish produces, after the due allowances, is that upon which 
the occupior is to be rated in each. 

“ It is unnecessary to cite more authorities in support of a proposition now 
become Bottled ; the decisions will bo found to flow in a remarkably uniform 
current since the case last cited (r). Whether the circumstances of railways, 
which wore in 18.1G a comparatively infant interest, oHcapod tho notice of the 
Legislature, or were advisodly thought not to need any special provision, certain 
it is that none was made ; and, as in its broad principles the occupation of a 
railway company does not differ from that of a canal company, a court of law has 
no choico but to apply to it the same general law under which, in its terms, it 
certainly falls. 

“ It is to bo remembered, that tho amount of assessment on a particular occu- 
pier is a question between that occupier and tho rest of tho contributors to tho 
whole rate : aud tho consideration of that occupier’s relation to tho contributors 
to another rate in another parish is irrelevant to this question ; ho may be rated 
in that other parish ton high or too low, but this is a matter which docs not in- 
terest the contributors to the first-named rate, nor have they influence in tlu> 


{b) 7 B. & 0. 236 ; 1 Mann. & li 20. 
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settlement of it : and this suggests tho answer to a difficulty raised on the argu- 
ment in this case — if you give Croydon tho full benefit of all the earnings made 
by the railway in the parish, what is to be dono in the case of a parish on some 
branch line, in which tho company may work at a loss ? The answer is, that 
that case must be decided, when it arises between the oompony and that 
parish, on the same principle precisely as the present, without reference to 
Croydon. 

“ This is quite distinct, howevor, from tho consideration of any expenses, 
wherever arising, which the occupier can show to be necessary for keeping the 
hereditament which is the subject of the assessment at the value which is made 
the measure of it. The language of the statute is quite goneral on this point, 
and lets in all considerations which are neoessary for the just protection of the 
company in each parish. 

“"Whatever difficulty there may be in applying this principle, it haB beon in 
fact overcome in the present case. Here, under circumstances more than com- 
monly complicated, the sessions have presented us with calculations to meet the 
parochial as well as tho mileage principle ; they are exclusively the judges of the 
fact, and we must assume that they have been able to arrive at a just conclusion. 
Nor, indeed, does it appear to us, under any circumstances, to be insuperably 
difficult to impose the rato fairly, if only the interested parties will cloal candidly 
with each other. We cannot assumo that they will deal otherwise ; but if the 
company should improperly refuse to the overseers of any parish information 
which it is in their power to afford, and is proper to be afforded, for the purpose 
of fixing the assessment on them justly, they must, if properly dealt with, be tire 
sufferers.” 

The Court then proceed to comment on two sections in the special 
act, which authorized the parish officers to inspect certain accounts 
kept by the railway company ; they observe that the materials for 
making these accounts up were in the possession of the company, 
and that it was manifestly their interest to produce them, because out 
of them would arise tho evidence on which the claim for deductions 
must he supported ; and the Court add, that if the company would 
not afford the information necessary for those being duly made, they 
must expect that any court of justice would, presume against them ; 
and that there was the further substantial consideration, that in all 
litigation, even if successful, tho company must, as considerable rate- 
payers, at all events, contribute very largely to their opponent’s 
expenses, and they conclude as follows : — 

“ On those broad principlos, tlierefuro, that tho statute provides but one rulo, 
and intends to secure uniformity ; that wo have no power to substitute another ; 
that the decisions hitherto are consistent ; and that thero is no insuperable diffi- 
culty in tho practical working of the rule ; wo arc of opinion that tho respondents 
are right in their principle of assessment, and that upon this point our judgment 
must bo for them." 

The second question submitted to the Court in this case was, on 
the right of the company to a deduction from the rateable value, 
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beyond the ordinary expenses of keeping the railway in repair, in 
order to countervail tlio depreciation which takos place in the valuo 
of the permanent way, and to maintain it in a state to command the 
supposed rent, which is the measuro of the assessment; and upon this 
point the Court decided that the company were entitled to make this 
deduction, even although no such expense had boon actually incurred 
or charged on the revenue during the curront year, and this ruling 
was affirmed in a subsequent case (d), overruling, as we have already 
remarked, a previous decision (e). 

On a third question, which aroso as to the offect of an exchange 
toll, it appeared that the railway company, who were appellants, had 
agreed with another railway company that the traffic of the latter 
should pass free over a certain portion of the line of the former, iu 
consideration of the traffic of the former passing freo over a certain 
portion of tho line of the latter; and that a certain distance of tlio 
appellants’ line, within tho respondent parish, was affected by this 
arrangement; the Court said that the sessions rightly decided this lo 
be rent in kind, earned by the land, but that those earnings must 
he subject to exactly tho same deductions as if they wero received in 
money. 

The only remaining point in this ease turned upon the narrow 
question — From wh£t date the overseers ought to make thoir calcula- 
tions as to the assessment on the company. Tlio date of tho rate was 
the 20th of November, 1847 ; and, as regards the company, it was 
based on a half-yearly statement published by them on the 10th of 
August, but mado up only to tho 30th of June preceding. In the 
interval between the 30th of Juno and tlio 20th of November, the 
value of the working plant of the company had boen increased from 
200,0002. to 350,0002. Tho deduction on this outgoing the company 
claimed to bo entitled to ; and tho Court decided that they were 
entitled to it, and observod that the sessions ought to avail themselves 
of every light that can bo afforded them, down to tho latest period 
antecedent to tho actual making of the rate, in order to bring it to 
the greatest possible accuracy; that overseers, in making a prospective 
rate, are to make it on tho supposed prospective value, ascertained by 
them, as well as they can, from the latest evidence iu their powor us 
to antecedent value. 

In Reg. v. Great Western R. Go. (No. 2) (/), an embarrassing 
question arose as to tho proper mode of rating two miles and a half 

(d) Orent Western ense (No. 2), inf in. loused line as an independent . lim , see 

(e) Orent Western citse (No. 1), ante, North <u>d South II' sk / a Jiimtiun Jl, t '<>. 

p 051. v. fimtjmi Union Mwwiivt Comm it tu, 

(/) 16 Q. B. 1085. Ab to rating a L, U. f 18 Q. 11. I). 710. 
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of a railway twenty-five milets in length, the latter being a branch 
of the Great Western Railway, and, with the exception of the few 
remarks which were made by the Court in commenting on the sixth 
head of claim in Reg. v. Great Western R. Go. (No. 1),* this was 
the first time that the distinction between a branch and a trunk line 
had been discussed in the Court of Queen’s Bench, although at Courts 
of Quarter Sessions the subject was beginning to attract considerable 
attention. The question submitted to the Court was, whether, for the 
purpose of the rate, these two miles and a half were to be considered 
as part of this branch, treated in most material respects as an 
independent whole, or whether as part of the whole Groat Western 
Railway, including the branch, without introducing any distinction 
between branch and trunk ; and it appeared that the appellants had 
proceeded on the former, and the respondents on the latter, assump- 
tion. The Court observe upon this important point, — 


“ We think that it will clear our way to adopt, in the first place, for the sake 
of argument, the assumption of the respondents. Both parties have agreed 
that it is important to settlo four points as cardinal to the decision of the case. 
First, the total gmgB annual receipts of the appellants from tho whole line, 
including both trunk and branch ; secondly, tho total gross annual rocoipts from 
the two miles and a half ; thirdly, tho allowances and doductions which are to 
be made from tho first-mentioned sum, so as to give the net rateable value of 
the wholo line ; and fourthly, the net rateable valuo of tho two miles and a half. 
With respect to the first two of those, they are agreed ; and although there be a 
dillerence as to the third, it is not bo much in principle as in matter of fact ; 
this difference we will settle first. The appellants, in addition to allowances for 
annual repair of rails and framework, and of moveable stock, claim to be allowed 
two specific sums for thoir ultimate renewal and reproduction.” 


The Court “ felt the difficulty which existed in theory with regard 
to this claim,” but adhered to their considered judgment in the 
Page <154 Brighton Case,* and being of opinion that the question was con- 
cluded by that authority, decided for the appellants on this point, 
although the appellants did not annually set aside any sum to form 
a distinct fund for the renewal and reproduction, but merely retained 
out of revenue a reserve fund for all contingencies, including these 
items among them. They then proceeded : — 

“We have now, then, three points out of four settled ; the remaining question 
is, what is the net rateable value of the two miles and a half? Now, os the net 
rateable value is that which remains of the gross receipts after all just deductions 
are made, it might seem at first sight that we might confine our inquiry to the two 
miles and a half, and that we only encumber the investigation uselessly by intro- 
ducing into it any consideration of the gross and rateable value of the whole line. 
But the oircumstanceB of a railway make this absolutely necessary. The inquiry 
may become, and undoubtedly does become, more complicated and difficult 
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thereby, but it would be wholly incomplete and illusory, even in its result, unless 
we did so. Of the outgoings of a railway some are general, having no more con- 
nection with or influon.ee on one part of the whole line than on any other, in- 
curred for the sake of the whole line, and contributing to the profits everywhere. 
Of course these must be distributed, and to every mile must bo apportioned some 
share, on whatever principle the apportionment is to bo settled. Some, again, 
seom purely local— a tunnel hero, an inclined plane there (wo purposely mention 
striking and definite peculiarities)— yet oven these wo contributing to the earn- 
ings everywhere ; without these the traffic on either side could have no existence. 
Tt would be wrong to Bet those wholly and exclusively against fho receipts earned 
in the same part of tho lino (if), Wo need not dwell on this, beouuso in principle 
Homo distribution is on all hands agreed to bu noccHnary, the only difficulty is in 
determining what is to be adopted for making it justly,— a difficulty wo believe 
actually insurmountable in fact, if strictly mathematical accuracy were insisted 
on. It is our business, howovor, only to lay down tho general rule, and, in 
applying it, much must bo left not only to tho experience and acuteness, but 
also to the good sense and good faith and candour of the pariion concerned, 
whose interests will be found in the end to be best consulted by this mode of 
dealing. How, then, arc the deductions from the total gross revenue which 
constitute the difference between it and the total net rateable value to lie appor- 
tioned, so as to arrive at the actual sum which constitutes the rateable value of 
tho two miles and a half ? There is no difficulty in giving the first answer ; 
indeed, principle and authority loavo us no option — it must be douo by acting 
on wliat is called the parochial principle. We arc dealing with a parochial ques- 
tion, with one in winch the interests of the several parishes on a line of railway 
are quite distinct. We are to ascertain what expenses aro incurred in earning 
the gross receipts on the two miles and a half ; what oluuges, parochial or other- 
wise, they are liable to ; wliat is fairly to be deducted fur tenants’ profits, and so 
on — flie samo process in kind is to be gone through with regard to the two miles 
and a half, as would be with regal’d to the wholo line, if that wore all in one 
pariah. We need not now repeat tho reasoning which appears in our judgment 
before roforrod to [The Brighton Cusc, p. U54, ante]. But, as we then Haiti, and 
have now repeated, this principle does nut preclude a consideration of charges 
and expenses wherever arising locally, which arts necessary for keeping tho 
subject of assessment at tho value which is made the measure of tliut assess- 
ment. And further, wo must add, that ir/on err it is fun ml Hint sttrh rhnrgrs it ml 
(■.epenses do in fart apply eipuilly to eeery mile of a raihray, it is n con irnicnt mid 
nlfoirab/e mode to arrive by a mileage dirision at the projmrtionute \Mrt to he 
unsigned to the miles in any jkirticnlar parish. This is no departure from tlu* 
parochial principle, if it bo assumed sib to particular charges (central superin- 
tendence, for instance) that a separate investigation of them as they actually 
arise in, or are referable to, a particular parish would lead us to the same result 
as a mileage distribution of the whole. It becomes by tho hypothesis but 
qnotbav mode of arriving at it ; in many owes it will be more convenient and 
just, in some, perhaps, it may bo the only practicable mode. 

“ Haring now laid down tho principle, it would bo right to apply to it what 
the case finds os to tho two modes which have been respectively adopted by tin- 
parties, — and first, for convenience sake, to that of the appellants. 1 They,’ it is 
said, ‘ have taken the gross receipts per milo per annum in tho respondent parish 
exactly as the respondents had done, and they deducted from those the sivtual 

(g) See also acr, Jl. v. Connlry Cmud Co., '28 L. J., M. C. 1«2 ; 1 K. A. L 57-. 
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expenses of each mile ascertained or estimated.' If the case had stopped there, 
we should have supposed that they had strictly acted on the true principle, and 
we must have adopted their conclusion. But it is evident from what followBthat 
we should have been led into error. For the case goes on thus : — ‘ In order to do 
this, they ascertained tho actual expenses incurred on the branch alone, and 
where those expenses wore common to the ontire branch, they divided such 
expenses by the number of miles in the branch, and they considered the result 
to be the expense of each mile in the branch. A small portion of tho general 
expenses of the entire railway, being those of central superintendence, printing 
and advertising, were apportioned on the branch in the ratio of the business or 
traffic upon it, and such portion was subdivided as before, on the mileage prin- 
ciple.’ This explanation shows that tho appellants have, in fact, Beparatod the 
branch from the trunk, except as to what they call a small portion of the 
general expenses of the entire railway, and then divided the expenses of the 
branch thus separated on the mileage principle. 

“ We do not think them necessarily wrong in this last particular : it may 
have boon no practical departure from the true principle, but only an allowable 
instance of what wo have above stated to be a convenient practice, where the 
actual expenses were the samo on every mile ; and as no objection is made to 
this by the respondents, we must assume that it was so. But the separation of 
the branch from the trunk is, in its effect, tho substantial ground of dispute 
between the two parties, producing, it may be said, nearly tho whole difference 
between 2541. and 301. per mile ; and unless they are justified in this, it is im- 
possible that their mode of ascertaining the rateable value can provail, and we 
think they are not. "Wo wish it to be distinctly understood that wo come to 
this conclusion solely on the facts of this case. We aife far from saying that 
there may not be oases in which two lines, comieotod for many purposes and 
worked by the same company, may yet have been kept so distinct by the statute 
or agreement which creates the connection, or by the circumstances under which 
thoy oro worked, that, for the purposes of rating, they would have to be sepa- 
rately considered as two distinct subject-matters. When such cases arise they 
must he doalt with according to their respective circumstances ; but, in the 
present case, the fusion of the tioo lines is complete. The branch, as wo have 
hitherto called it, is absorbed into the trunk, and whether Tilehnrst is one or 
the other, our decision must have boon the same ; for, by tho case it is found, 
that, by the 48th section of the special act, the appellants were enabled to pur- 
chase, and the company incorporated by that act to sell and transfer, the under- 
taking to the appellants, and, on tho completion of the purchase, the appellants 
woro to have and to hold the undertaking, the company to be dissolved, and 
the buildings and works to become part of the Great Western Railway. Ac- 
cordingly, the appellants became the purchasers and proprietors, and by a 
subsequent act (9 & 10 Viet. c. xiv.), it was enacted, that it should thenceforth 
become part of tho Great Western Railway. 

“ So much for what it is. And how has it been worked ? The case finds, 
that, ever since its completion, and at the time of making the rate, it waB and 
still is worked as part of the entire railway, known by the name of the Great 
Western Railway ; that a certain number of engines and carriages are appro- 
priated to it ; and a certain number of officers and servants employed exclu- 
sively ou it. No separate account of receipts and expenditure in respect of it 
is kopt, but such receipts and expenditure ore included in the general half- 
yearly revenue accounts laid before the proprietors. No separate annual 
account in abstract, showing the total receipts and expenditure in respect of it, 
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is prepared by the appellants, so os to bo furnished to the ovorseors of the poor 
of the several parishes through which the said branch passes, in conformity 
with the 8 & 9 Yiet. c. 20, s. 107 (Railways Clauses Consolidation Act, 1845). 

“ Thus it appears, both by tho statutes and tho acts of the appellants, that 
there is absolutely nothing to distinguish the milos in Tilehurst from miles in 
Paddington, Ealing, or any other parish on tho original line. For tho mere 
allotment of engines and carriages, or officers and servants, is nothing for the 
present purpose ; it is merely an economical arrangement of the company for 
the working of this part of their lino. We conolude, therefore, that a rateable 
value, ascertained by considering twenty-live milos aB a distinct whole, cannot 
be correct ; and, theroforo, wo cannot adopt that which is proposed by tho 
appellants.” 

The Court then proceed to consider tho mode of rating adopted by 
the respondents. Tlie case found on this head, — that having ascer- 
tained the rateable value of the whole railway, minus tho stations, 
the respondents ascertained the gross actual annual receipts of the 
appellants in respect of each mile and portion of a mile of railway in 
their parish, and they assessed the appellants in respect of the two 
miles and a half in the ratio “ which such annual receipts boro to the 
gross annual receipts of the company in respect of the entire Great 
Western Railway, trunk and branches, the rateable value of a mile of 
railway in tlie respondent parish being calculated in the same pro- 
portion to the rateable value of the whole lino, exclusive of the 
stations, as the gross actual annual receipts in respect of such mile 
boro to the total of such actual annual receipts of the company.” 

The Court disapproved of this modo of rating also, in tho following 
terms: — 

“It appears by the statement in tbo case, that the respondent* have taken tho 
deductions at the same rate for every milo of tho railway ; for they say, as tho 
gross receipts of one mile to tiro gross receipts of tho whole, so tho rateable value 
of one mile tu the rateable value of the whole : this iB, in effect, to strike off 
from the gross receipts of a milo an aliquot part of tlie sum which is struck off 
from the gross receipts of the whole, and assumes at least that the expenses are 
at one uniform robe throughout the whole line, if the ease were sileut on this 
subject, we might have presumed that llio respondents had ascertained this to 
be the fact, and then there would have boon no objection to a mileage division ; 
but tho case, reasonably understood, excludes this, for it finds that tlie actual 
expenses of the company are not in tho proportion of tho actual gross receipts, 
eithor on the branch or throughout tho entire railway ; nor are oithor such gross 
receipts or such expenses at ouo uniform rate per mile throughout the entire 
railway. Tho counsel for tho respondents laboured in vain to explain away tho 
clear meaning of this passago, and, failing in ihut, they equally laboured in vain 
to show that all tho oxpensos on a railway were necessarily to be distributed in 
calculation equally over tho whole line. 

« In the result, we cannot adopt either of the modes suggested to us, or con- 
firm the rato at eithor of tho sums slated ; the consequence must be, ninth we 
very much regret, that tho award must bo referred back to tho learned arbi- 
trators, to whom the parties, and wo ourselves, are so much indebted for the 
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Inborn 1 ami ability which they liaru bestowed on the case. We trust that the 
liriiu'iples we have laid down will unable them to agree on a satisfactory rate, 
and that tliero may be no more litigation on the subject.” 

We now arrive at Reg. v. Newmarket R. Co. (h), which introduced 
the difficulty already adverted to, as to the rateable value of a branch 
line when it is viewed as a feeder of the traffic on the trunk or main 
line of a railway. The question before the Court was shortly as 
follows: — The appellants, the Newmarket R. Co., were authorized 
by their special act to make a branch railway fifteen milos in length, 
by which a communication could be established betweon their branch 
line of railway and the main line of the Eastern Counties Railway ; 
and the E. C. R. Co., being anxious that the branch line should be 
constructed, entered into an agreement (afterwards ratified by act of 
Parliament), wherein it was recited, that, “ in consideration of the 
benefit likely to accrue to the E. C. R. Co. from the construction of 
the branch and the working of the railway of the appellants in con- 
nection with their railway, the E. C. R. Co. were willing to secure 
to the appellants certain advantages as thereinafter expressed and 
clofined ; ” and it was mutually agreed between the E. C. R. Co. and 
the appellants (amongst other things) that the appellants should 
proceed with all convenient despatch to make aud^ complete, at their 
own expense, the branch railway : and that if, in any year after the 
branch line was completed and opened for traffic, the net profits 
made by the appellants should not be sufficient to pay a dividend of 
32. per cent, on the whole of their share capital, then the E. C. R. 
Co. should pay the appellants such a sum as would be sufficient to 
make up the dividend to 32. per cent. The appellants thereupon 
constructed the branch, and opened it for traffic ; but after the gross 
earnings of the branch railway in the respondent parish had been 
ascertained, the amount of deductions proper to bo mado exceeded 
those earnings by 272., which it was admitted was the deficiency or 
loss of the appellants, as occupiers of so much of the branch railway 
as lay within the respondent parish. 

It appeared, however, that during the current year, in respect 
whereof the assessment was calculated, the E. C. R. Co. had paid the 
appellants, in pursuance of the provision contained in the agreement, 
3,7002., being tho sum required to make up the dividend on the share 
capital to 32. per cent. ; and the question submitted to tho Court was, 
whether this 3,7002. ought to be taken into account in ascertaining 
the annual rateable value of the branch railway, and, if it ought, the 
sessions assessed the value of that portion of it which was in the 
respondent parish at 1162., otherwise at 21 1. only. 


(h) 23 L. J., M. C. 76. 



SECT. 2.— REVIEW OF CASES. (NEWMARKET CASE.) 


663 


Upon this state of facta the learned judges differed in their opinions 
upon the questions submitted to them ; Coleridge and Erie, JJ., held, 
that the payment ought not to be taken into account, as it was not 
an earning of the railway, nor rent, nor money in the nature of rent 
paid for the use of the railway, but a payment arising from a contract 
of guarantee, aud not derived from tlio profits of the occupation of 
the land. 

Coleridge, J., observed, — 

“ The substance of the actual agreement seems lo be rather that of n guarantie, 
which is not to come into operation until the aotual fruits of the occupation fall 
below a certain amount. The dividend on the capital is to be paid from the 
clear profits of the occupation ; when they fail the guarantie oomoB in, not to 
increase those profits, but to make the dividend good from another and inde- 
pendent and collateral source. But it is the profits, aftor deducting the proper 
outgoings, upon which the rate is to be assessed j and when that is done, aud 
not before, it will be seen whether tiro guarantie iB to operate or not. 

“ It will be said, of course, that in order to arrive at the rateable value a 
negotiation for a lease from year to year must be supposed, and that the nego- 
tiation must be supposed to proceed on the footing of the lessee being placod in 
exactly the some position as the present occupies, and this in nnquostionahlo an 
to everything which neoessoxily arises from the occupation. But if thence it is 
inferred that the supposed lesseo would necessarily, as such, have the benefit of 
this guarantie, it seems to me the very question in the oase is begged. In 
point of fact, a lease of the line might very well be made, supposing the requi- 
site powers, without involving a transfer of the benefit of this agreement to the 
lease.” 

Erie, J., said, — 

“ The appellants contond that this sum ought not to be taken into considera- 
tion in assessing them os occupiers of tlio railway to the relief of the poor, as it 
is not an earning of then* railway, nor rent, nor money in the nature of rout 
paid for the use of their railway, hut a payment arising from a contract of 
guarantie and not derived from tlic profits of tho occupation of the laud ; and 
I am of this opinion— If the railway was lot, tho amount of rout would depend 
on tho amount of annual profit derived therefrom, aud it would ho immaterial 
to the tenant whether this exuuuded or full short of 31. per cunt, on the cost 
price of tho line. Tho cost of a construction docs not indicate the profit to ho 
obtained therefrom as a mattor of fact, and it wus decided in 11. v. MUc Jin>l 
Old Town (i), to he no criterion in law of tlio rateable value of any property to 
the poor-rate. Furthermore, the sum paid under the guarantie is not rateable, 
for it is not a parochial profit. Nothing is duo urn lor the guuniutiu until the 
profits upon both the Newmarket aud (Jhesterford and the Nowumrket amt Cam- 
bridge lines have been ascertained, when, if the sum total is ks^ than 10,500/., 
the guarantors must pay. I am not ablo lo discover how the failure of profits 
upon the parts of the line in distant parishes becomes a not profit upon tho 
part of tho line in St. Androw-tho-Less, for which a tenant of that part alone 


(0 10 y. 13. 208 ; 10 L. .1., M. L'. lb 1. Sn .mb* p. Oil. 
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would pay ront. Furthermore, tho rate upon the sum paid under the guarantie 
is not legal, for it falls, not on the occupier, but on the guarantor. The rate is 
nominally on tho Newmarket Co., but if it is sustained it must be paid by the 
Eastern Counties Co., who agroo to make good the deficiency in case the 
net profits, after payiug all deductions, will not yield a dividend of 31. per 
cent, on the capital ; in proportion as the deductions are increased, the 
net profits are loss, and the deficiency to be modo good is greater. On these 
grounds I have come to the conclusion that the sum paid under the contract 
of guarantie in this case was not rateable, and that the rate ought to be reduced 
accordingly.” 


On the other hand, Lord Campbell, C.J., whilst entirely concurring 
in the general principles laid down by those learned judges, arrived, 
nevertheless, at a different result on the effect of the statement of the 
facts in the case, as will appear from the following judgment (k ) ; and 
it seems, therefore, that the difference of opinion did not so much arise 
on any question of law, as on the construction which ought to be put 
upon the facts stated in the case. He said, — 

“I am of opinion that, in assessing the appellants for the portion of the 
branch line which is in the limits of the respondent parish, this payment ought 
to be taken into consideration. I think it is received by the appellants in respect 
of their occupation of their railway, and is part of the profits of that occupation. 
It is evidently made in consideration of an advantage which tho Eastoru Counties 
R. Co. calculated that they would derive from this branch railway from Chester- 
ford to Cambridge. Whethor it bo a fixed annual sum, or a sum depending 
upon a contingency, it is oqually in respect of the use made of the railway 
ocoupied by tho appollnnts, and, when received, it is part of the profits of that 
railway. If tho Eastern Counties R. Co. paid the appellants a sum of monoy 
for being allowed to bring passengors in their own carriages from Ohesterford to 
Cambridge gratis, that these passengers might be carried on tho Eastern Counties 
Line for hire from Cambridge to London, little doubt can bo entertained that 
such a payment would be part of the profits of the branch of the appellants, 
and it sooms to make no difference that the payment is made in rospoct of pas- 
sengers brought from Ohesterford to Cambridge in carriages of tho appellants, 
the Eastern Counties JR. Co. deriving the same benefit from conveying them for- 
ward to London. Tho railway within the respondents’ parish is rendered more 
valuable and productive by something connected with the use of it in another 
paiish, and, according to decided cases, its rateable value within the respondents’ 
parish is theroby enhanced." 


(fc) In R. v. Fhtton, 30 L. J., M. C. 
89, Blackburn, J., said, that Lord Camp- 
bell dissented on the ground that the pay- 
ment under tho agreement was not in the 
nature of a collateral guarantee, but a 
sum rccoived by tho appellants in rospoct 
of their occupation of tho railway, and 
was part of tho profits of that occupation, 
and ought thoretoro to bo taken into con- 
sideration in assessing the value of that 
occupation. In I?, v. Midland, R. Co., 
34 L, J., 1L C. 25, it was hold, that the 


company could not be rated us occupiers 
of a line over which they had merely run- 
ning powers, a more easement. But in 
0. IV. R. Co, v. Bailgioorih, 36 L. J. 
M. C. 33, it was held, that the company 
should be rated for tlieir half of a line, 
over tho other half of which they had run- 
ning powers, upon the principle of assessing 
the profits made in tho parish enhanced bv 
the right of running free over tire other half 
(which belonged to the Midland R. Co., 
who had corresponding rights). 
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After some farther remarks his Lordship added — 

“ If this branch was let to a tenant, he would be entitled, under the agreement, 
and the act of Parliament confirming it, to this contingent payment, and no 
doubt it would enhance tho amount of the rent which, as a tenant from year to 
year, ho would bo willing to offer. I have only further to observe, in answer to 
an objection raised, that in my opinion tho contention of tho respondents docs 
not lead to the doable rating of the same profits ; for, if tho Newmarket Co. 
were rateable in rospect of payment mado to them under this agroemont, or 
undor an agreement whereby tho Eastern Counties Co. undertook to pay thorn 
absolutely a certain sum for each passenger brought from Chosterford to Cam- 
bridge, the Eastern Counties Co. would bo entitled to a deduction in respect of 
such payment from thoir groBS earnings when tho assessable value of their railway 
comes to be estimated. I wish to adhere to the recent as well as tho earlier 
cases on this subjoot, with this caution, that when wo wore determining that in 
rating railways, tho parochial, not tho mileago, principle was to bo adopted, 
the Court did not mean to intimate that assessable value of land in one parish 
ought not to bo increased by a profit derivod from it by tho occupier, us 
occupier, in consideration of an advantago derived from it in another parish. 
Upon the wholo, my opinion is in favour of the respondents, but there must bo 
judgment for the appellants.” 

Tlie next case we have to notice, 22. v. South Eastern 22. Go. ( l ) 
also relates to tho rateable valuo of a portion of a branch lino of a 
railway running from Reading to Reigato, and passing through 
Dorking, the respondent parish. It appeared that this branch line 
was originally constructed by tho Reading, Guildford and Roigato Co., 
hut, under certain agreements entered into and confirmed by powers 
contaiued in thoir special act, the latter company, in 1850, leased tho 
portion of tho line between Dorking and Roigato to the South 
Eastern K Co. for 1,000 years, at a yearly rout of 33,0002. and also on 
condition of the payment of 8,0002. por annum, as interest on a debt 
incurred in making the lino. The respondents had, in a rate made 
whilst the leaso was subsisting, assessed the South Eastern Co. upun 
a valuation founded upon the rent of 41,0002., payable under tho lease ; 
and the case found, that if tho rout was tho proper criterion of tho 
rateable value, then the assessment appealed against was correct. It 
was however found, that the gross earnings of the South Eastern Co. 
on the Reading, Guildford and Reigate line, less the proper deductions, 
did not in the year for which tho rate was mado amount to 41,0002. 
less tho statutory deductions under the Parochial Assessment Act, 
and also that tho Reading, Guildford and Roigato lino biought a 
great deal of additional traffic to the main line of the South Eastern 
Railway, and the latter company thus dovived benefit from tho 
Reading, Guildford and Reigate lino as a feeder to tho main line in 
rospect of traffic cuuveyud upon that line ; also that tho Reading, 
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b dMwrZl Guildford and Reigate line, if in tlio market, might be an object of 
jatiug a Hmneii" competition in consequence of the spirit of rivalry existing between 
-toutiHHiii. the South Eastern and other companies, the traffic on the main lines 
of which would be increased by the possession and control of the 
Reading, Guildford and Reigate lino. 

The case then proceeded to state that, in 1852, an act was obtained, 
whereby the Reading Co. was dissolved, and their powers transferred 
to the South Eastern, and a perpetual annuity of 41,000?. was charged 
upon the whole undertaking of that company, payable to the share- 
holders in the dissolved company, by way of commutation for the 
yearly sums payable under the lease of 1850. It also appeared that 
another rate was made after the Amalgamation Act, which was abo 
appealed against, and the whole of tho facts and circumstances 
previously stated as to the first-mentioned rate wore declared to be 
applicable as to tbo last rate, with the exception of the said lease, 
which was applicable only to tho first-mentioned rato. Upon these 
facts thus briefly stated (which are to be found detailed at considerable 
length in the report of the case) three questions were submitted to 
the Court : — First, whether the appellants were properly assessed in 
the two rates appealed against in certain specified amounts, the 
assessments being founded on tho said rent as to the first, and the 
said annuity as to the second rate, which assessments were taken as 
the proper criterion of annual value in each case. Secondly, whether 
they wore liable to ho assessed in respect only of the not profit derived 
from the traffic passing through Dorking, irrespective of any rent 
paid by the company, and the value of tho Reading, Guildford and 
Reigate line as increasing the traffic on tho main line. Thirdly, 
whether the respondents were entitled to take into consideration, in 
their assessment, the value of the line to the appellants, as an integral 
part of the South Eastern Railway, in addition to the net profit as 
derived from the traffic passing through the parish of Dorking. 

Ru„i|wi<i it mill The learned judges unanimously agreed, in answer to the first 

euilnm-iMit tlio question, that the mode adopted of making the rent in one case, and 
yc.uiy vdlu? - the annuity in the other, tho sole criterion for the assessment, could 
not he supported ; tho Court being of opinion, that rent paid at the 
time when a rate is made, is only presumptive evidence of annual 
value, which may bo rebutted ; and Erie, J., likened the case to an 
open coal-mine being lot at a certain rent, and it being proved that 
the mine had become exhausted ; or to an unopened coal-mine let at 
a rent agreed for, on tbe speculation that it would prove productive- 
cases in either of which, if nothing was obtained, the rent would be no 
ovidence of rateable value. 

On the second and third questions, the learned judges again differed 
iu opinion ; Lord Campbell, C. J., and Coleridge and Uromptou, JJ., 
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lioldiug, that these questions should bo answered — the second in the 
nogativo, and the third in the affirmative ; Erie, J., dimntiente. 

Lord Campbell, C, J., observed as to tho second question, — 

“I am of opinion that the liability of the appellants cannot be confined to the 
net profit derived by tiro appellants from the traffic passing through the parish 
of Dorking. They are only to be assessed in that parish in reBpeot of property 
occupied by thorn in that parish : but its value in the parish may be enhanced 
by circumstances existing out of the parish. The appellants say truly, that 
they are not to be rated in this parish for profits made elsewhere. I wish 
implicitly to abide by what is called tho ‘ parochial principlo ’ of rating. But, 
upon that principle, wo must see of wliat value the property ratod in the parish 
is to the occupiers ; and this is not necessarily determined by the pecuniary 
receipts for tho use of it within the parish. The rent that was paid by tl.e 
appellants is strong evidence that it was of greater valuo to them, than tho 
mere net profit from the traffic upon it. We have an express admission that 
‘ the Reading line brings a great doal of additional traffic to the main line, and 
that they derive benefit from tho Reading lino as a feeder to the main line in 
respect of traffic conveyed upon that lino ; 9 and ‘ that tho Reading lino, if in tlio 
market, might be an object of competition between the South Eastern. Company 
and other railway companies, the traffic on the main lineB of which would be 
increased by tho possession and control of the Reading line.’ Therefore, plus 
the net profits derived from the traffic passing through the parish of Dorking, 
tho appellants do derive a profit from the occupation of tire portion of tho line in 
that parish. But it is said, that, in respect of this lost profit they ought only to 
be assessed in the parishes through which the main lino posbob. I am of a con- 
trary opinion. This profit, although not received for the traffic upon tho lino in 
the parish of Dorking, originates from tho occupation by the appellants of land 
in the parish of Dorking ; and if they are assessed ill that parish in respect of 
this profit, in estimating their profits in the parishes through which tho main 
line passes, there ought to be a deduction in respect of what is paid for tho 
lino, which is worked as a feeder to the main line. This calculation, though 
difficult, may he made upon the data which are accessible ; and it is not more 
difficult than calculations which must be mado in railway rating, where stations 
and inclined pianos in one parish alfect the traffic in another parish. Adhering 
to the parochial principle, I inquiro of wliat valuo tho land rated is to the 
occupier. Of this value the rent which ho is willing to pay affords evidence ; 
and from any profit which he indirectly makes from it out of the parish, part 
of the rent which ho pays for it ill the parish is to be regarded as a deduction. 

At the bar it was hardly denied that this would bo tho result, if tho two railways 
belonged to different companies, and if tho company whoso railway is fod were 
to pay a regular fixed annual sum to tho company whoso railway is the feeder. 

But I do not see how it should make any difference to the parish of Dorking* 
that both lines aro occupied by ono company, and aro worked as one concern" 

The advantage derived from tho occupation of tho portion of tho line in that 
parish is still the Barne, although tho process by which the amount of that 
advantage is to ho calculated has ohanged. I ailhoro to the rule of rating which 
is laid down in 11. v. Neicmutket K. ('«.,* which I there attempted to support IVusAU 
and illustrate. This, I think, is in entire harmony with our decision in 11. v. 

(treat IVebtirn It. Co. + Xu many cases, the supposed advantage derived by a + Pa^mi. 
railway company from a portion of a railway in a particular parish, bringing 
passengers mid goods to another portion out of tho parish, may be almost 
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inappreciablo, and I would earnestly dissuade parishes from ever making any 
claim under this head, unless where, upon clear evidence, the claim can in 
point of fact be established. 

“ As to the third question, I say, that the respondents are not entitled to 
treat the Reading line as an integral part of the South Eastern Railway, so as 
to depart from the parochial principle ; but they are entitled to consider in the 
assessment the value of the Reading line to the appollants boyond the tr affic 
passing through the parish of Dorking.’* 

Coleridge, J., said, — 

“ I understand the second and third questions to be intended to raise throe 
points : — First, must the assessment be made only on the net profits earned by 
the passage of goods and passengors over the land occupied in Dorking, and 
must any additional value which the occupation in truth may have, as increasing 
the traffic on the main line, be excluded f Secondly, may any additional value 
which the occupation of the land in Dorking may have, by reason of the amalga- 
mation of the two lines, be included in tho assessment? These two questions, I 
presume, were framed with a view to the different circumstances under which 
the two rates were made, in respect of the amalgamation. My answer to these 
questions will be this : Nothing is to be excluded which, 1 do not say has a 
tendency to add to (for of this no notice can be taken), but which actually adds 
to the value of the occupation ; for the rate is to be regulated in amount by 
that value ; and it is a principle, which I bolieve to bo established by numerous 
decisions, that tho inquiry is not bo much where the profits of the occupation are 
produced, as whether any allogod profits are so directly referable to it as pro- 
perly to be considered parts of the profits of the occupation, so that, to adopt 
the words of Mr. Oripps, in his sensible ossay on tho subject, ' tho rateable value 
within the parish may depend on matter without the palish.’ I am not aware 
that this conflicts with any decision. This principle was first laid dorm and 
acted upon in regard to railways in E. v. Loudon and South Western R. Go.,* 
and, as regards thorn, that case has been a governing authority ever since, from 
which I should he very sorry to depart. As I understood the two Tilehurst 
cases, f nothing was deoidod in either that at all broaks in upon it ; and I 
certainly intend to adhere to both of those decisions. The principle, indeed, 
was well established as early as the New liiver case (m) ; and I have long con- 
sidered it as well settled, that we are to apply the same principles to the rating 
occupiers of railways as of any other property, though the application may be in 
some respects much more difficult, and the results not always so certainly 
obtained. 1 by no means say that cither the increase of the traffic on the main 
line, or tho amalgamation of the two lines, is actually to affect the increase of 
tho value of tho occupation of tho land in Dorking — that is purely a question of 
fact, with which we have nothing to do j and if, in fact, from either cause such 
increase tokos place, I am not propnred to point out to tho palish officers how it 
is to be ascertained or measured, or how it is to be distinguished from the 
general profits of the occupation in the parishes on the main line- that again is 
not within the province of this Court. It may well be that such increase may 
o\ist, and yet it may be so unimportant or so difficult to ascertain, that, as 
mathematical accuracy in a rate is never to be expected, it may be more 
prudent on the whole for the parish officers not to press it into the calculation. 


[m'j 1 M. & S. 503. 
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But, subject to the effect of these remarks, — which I make the more distinctly 
because I consider it of great importance for this Court always to abstain from 
expressing opinions on mere matters of faot, and to confine itself to laying down 
principles in questions of rating, — my answer to the second question is this : 
That the assessment may, and iudeod should, bo made with respect had both to 
the rent and to any increased value which the occupation in Dorking may have 
by increasing the traffic on the main line ; and I give the same answer in effect 
to the third question : That the respondents may and ought to take into con- 
sideration the value of the occupation as an intogi'al part of the main lino in 
both cases, as I have already stated, if they can ascertain that tho valuo is 
increased thereby, and in proportion as thoy find it inoreased thereby. It will 
be observed that in both caseB I Bliglitly alter tlio wording of tho questions to 
what I understand to be the meaning they wore intendod to convey. It has 
been objected that these principles, when applied to railways, may load to 
double rating, because the same proprietor may be assessed in respect of the 
same profits in two parishos. I do not understand how the principle of rating 
can differ where there is one and the samo occupier in two parishes, from where 
there are two or more occupiers. If the occupier be the samo, the properties are 
necessarily different in respect of which he is rated ; and, for this purposo, ho 
must be considered a distinct person in each parish in which he occupies. In 
each the overseers will rate him in respect of the property in their parish ; and 
they will estimate its value by what it produces, not merely there, but any- 
where. If the profits of some other land in his occupation in another parish are 
mixed up with what the land in their parish producos, that ought to be tho 
ground of a deduction from the assessment, and, if not made, the rate may be 
excessive in amount. It may be impossible to do this with mathematical accu- 
racy ; but to do it is the business of the parish officers in the first instance— of 
the sessions in the second — but never of this Court. If, in the caso of the New 
Elver, the parish officers of Islington should assess tho company, looking only 
to total profits receivod in their parish, and making no separation of or allowance 
for the share which was properly referable to Amwoll, and rateable there, they 
would overrate, and an appeal would lio j but this would be no ground for 
diminishing the rale in Amwell, for tho bxcosh in Islington ought to have been 
appealed against : if it lias been, we must presume rodreBS lina boon afforded ; if 
it has not, the company has acquiesced : either way, tho parish officers of 
Amwell cannot be affected by tho course pursued by those of Islington. How 
can that case bo distinguished from this l The land and the water have a rate- 
able value in Amwell, considered merely as such, but it is small ; they 
contribute, howovor, with the land and water olsowhere, to produce groat profits, 
which are reaped, as it wore, in Islington, and they aro rated for the amount of 
this contribution. In Islington there are also land and water, and there the 
great mass of tho profits is ostensibly producod ; but tho overseers there ought 
to separate, from the portion on whioh thoy aro to rate, tho portions which aro 
really earned in Amwoll and tho other parishes intervening. So, hero, tho 
land in Dorking has, per se, a rateable valuo j but it is said to contribute to 
produce, with tho othor land in the other parishes, great prefits at the London 
terminus of their main lino ; and the occupier in Dorking lias the contribution 
included in the rate of his land in Dorking, which, therefore, ought not to 
contribute to tho rate iu any othor parish. Could tho exaot amount of that 
contribution be ascertained easily, not a doubt could exist that tho rating wuu 
on a fair principle ; but the difficulty of ascertaining tho amount Buroly can mako 
no diff erence in the principlo. To clear up that difficulty, whatever it may 
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amount tOj is not tie province of thiB Court, but of an accountant. Under 
these circumstances, therefore, it will be necessary, in my opinion, to sond both 
rates to an arbitrator, to ascertain the proper amount according to the principles 
I have laid down.” 

Erie, J., dissented, and inasmuch as the law of the subject is still 
unsettled, we transcribe a portion of his judgment The learned 
judge observed : — 

“ In tills case, I consider the material factB to bo, that one rato was made 
while the Beading and Beigate Railway was under lease, and the other after it 
was amalgamated with the South Eastern Railway ; and the material question 
to be, what is the principle for ascertaining the rateable value of the portion of 
the line in the parish of Dorking for eaoh rate? the parish contending that the 
rent of 41,0001. at the time of the first rate, and the amount of 41,000!. paid 
siuce the amalgamation, should be taken as the rateable value of the whole line, 
to be apportioned among the different parishes ; the railway company contend- 
ing that the not earnings of the portion of the line in the palish should be taken 
os the rateable value. As the rate since the amalgamation is the most impor- 
tant, being the guide for future r&teB, I take that first. By the amalgamation 
the Reading and Reigate line, which was a feeder, has become part of the South 
Eastern lino, as much os if it formed part of the original construction ; so that 
now either all is line or all iB feeder, the amalgamation in this case being in no 
respect distinguishable from the amalgamation of the Newbury and Hungerford 
line witli the Groat Western. See R. v. Great Western B. Co. (»). There, the 
principle for rating a railway by taking the net profit of the whole line ob the 
rateable value of tho whole, and by apportioning that rateable value among the 
parishes in proportion to the net earnings in each parish, was sanctioned and 
acted upon. This principle was decided to be correct, after long consideration, 
in R. v. London and Brighton, R. v. South Eastern, and B. v. Midland B. Co. (o) ; 
and I extract the principle as expressed in each of those cases. In R. v, 
Brighton , the parish of Croydon claimed a right to rate the railway on the 
principle of parochial comings, that is, at such a sum as a solvent tenant would 
pay as annual rent for the stations and portion of the railway within the parish, 
regard being had to the net revenue earned in the parish ; and this principle 
was affirmod by the Court. In Ji. v. Smith Eastern B. Co., the' parish of West- 
hero claimed to rate a company for a portion of the branch to Ramsgate on the 
mileage principle of dividing the rateable value of the trunk and branches, 
according to tho distanoo in each parish. It was found that tho traffic upon the 
main or trunk line waB greater than upon any of the branches. The company 
contended for the principle of parochial comings, viz., that they ought to be 
ratod at such a sum bs a tenant might be expected to give as annual rent for 
that portion of tlio branch railway situate within the parish of Westbere, regard 
being had to tho portion of profit earned by the portion of the railway within 
that parish ; such ront being ascertained by taking tho gross annual receipts 
from the portion of the railway situate in Westbere, such gross receipts being 
ascertained by taking a proportion of the fare paid by ovory passonger who has, 
during the year, been carried by the company over any portion of the line in 
Wostboro, such proportion bearing tho same ratio to the whole sum paid 
by Biush passenger as the distance in Westbere boars to the whole distance 


(«.) 15 Q. B. 1085, ante, p. 057. 


(o) Anto, p, 0J9, note (t). 
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travelled by him ; and calculating goods on tho same principle, and taking from 
such earnings the deductions allowed by the Parochial Assessment Act Held, 
that this principle of estimating the gross profits was correct, and that deduc- 
tions were to be mads on the parochial principle also. It is said in arguing (p) 
— Here is a parish, including a portion of a branch line, upon which it is found 
that the profits fall short of those earned on the main line. The profits on 
which, the rate is to be calculated are those arising within the rating parish. 
The respondent parish has no right to any of the profits earned on the main 
line. The judgment of the Court supports this argument. In Ji. v. MUMrmii 
If. Co . — the parish of Basford was rated on the mileago principle — the company 
contended that the rate ought to be estimated by reference solely to tho net 
profits earned by the railway within that parish, without any reference to the 
net profits earned elsewhere, or to the rateable value of any portion of the 
railway lying in any othor parish ; the judgment affirms this principle. In 
if. v. Great Western R. Co. (q), the question was, how the erpenses of a railway 
were to be apportioned ; and it was held, that they also, where thoy are local, 
are to be apportioned to the parish where they ariso, and deducted from the 
gross earnings in that parish, calculated on the principle laid down in the fore- 
going cases. Nothing moro than tho gross earnings in tho parish were allowed 
to the parish, although it was found that it was profitable to the company as 
proprietors of the entire Groat Western Railway, by reason of the increased 
traffic brought thereby upon the main line, and tho increased receipts upon that 
line between the London and Western termini of it. As each parish is held 
entitled to rate for the earnings therein (as, for example, Croydon, for all that 
is earned therein), it is dear that none of the other parishes on the lino can rate 
for the tendency of thtf line situate in thorn to make the earnings in Croydon. 
The earning is profit, and if the whole profit in Croydon is rated there, and the 
tendency to create that profit is rated elsewhere, the samo profit would be in 
effect rated twice, which is unlawful. Also, it is cloar that no tendency to 
(treats profit is rateable ; no tenant would pay rent for a tendency to profit, 
unless it resulted in profit ; and certainly no tenant of tho part of the line in 
Dorking would pay rent, to increase the profit of some other tenant of some 
other part of the line, as was mentioned in tire case of If, v. Nnrmirhi R. Co. 
in this term (>■). I have disposed of all that was material in the question sub- 
mitted : but os the judges differ on the question, whether a railway can bo 
rated for more than it produoos in the parish, on account of its tendency to 
make profit elsewhere, which is expressed by a metaphor from feeding, and on 
tho question whether, in a o.iso for apportionment, one parish, in making its 
rate, can disregard the positions of other parishes within the apportionment ; 
and ns a generality cannot be tested without a specific application, I suggest, if 
a case is again brought up relating to those pointB, it should stato specifically 
what is the railway profit arising out of the parish which is liablo to be rated 
within it,” 

In a case in which, a branch, which produced no profit pet' 8?, but 
contributed to the profit of tho main line, was leased to tho main line 
at a fixed rent ; it was held, that tho main lino, as occupier of the 
branch, was liable to be rated not merely with respect to tho earnings 


(p) 20 L. J., M. C. 140. M. 

(q) 15 y. B. 379, 1085 ; 21 L J., M. U. (/•) Ante, p. 002. 
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of the branch in the parish, but also in respect to its value as bring 
iug profit to the main line (a). 

But the proper mode of rating a branch line, with reference to the 
main line which it “ feeds , 11 is by no means precisely determined. 

In Great Eastern R. Go. v. Overseers of Kcmghlcy (t), the Court 
of Queen’s Bench hold, that, in assessing such part of the railway as 
ran through the parish of Haughley, the rateable value was to be 
ascertained by taking the gross earnings in the parish, and making 
the usual deductions for working expenses, &c., applicable to that 
part of the railway j and that the fact that owing to the increased 
traffic the working expenses of the railway in other parishes, over 
which the traffic passing through Haughley passed, bore a less latio 
to the earnings was not to bo taken into account as lessening the 
average expenses over the whole transit, and so contributing to 
enhance the rateable value of the railway in the parish of Haughley. 
There the parish claimed to take into account the additional traffic 
beyond Haughley, not in the way of profits (as was done in the Can- 
nock case (u), which does not appear to have been referred to), but 
as diminishing the expenses in Haughley. It is difficult to see what 
difference this makes in principle ; for, as has been well remarked, it 
comes to the same thing iu the end, whether you add to the receipts 
or deduct from the expenses ” (x). And the Court appear to have 
adopted this view in the Llantrissant case , for otherwise they could 
not have held, as they did, that that case was concluded by the prin- 
ciple of the Haughley case (y). 

In Reg. v. Llcmtrissant Union (z), the appellants, the Great Western 
R. Co , were the lessees of the Eley Valley Bailway, which consisted 
of a main line and two branches, the branchos being situate wholly, 
and the main line chiefly, in the parish of Llantrissant. Just outside 
the boundary of the parish the Elcy Valley Railway formed a junction 
with the South Wales Railway, which was the property of the appel- 
lants. It was also connected with two other lines, and brought a 
considerable amount of traffic to the appellants’ South Wales line. 
The quostion for the Court was, whether the value of the line to the 
appellants, as bringing traffic to the South Wales line, was to be taken 
into consideration in the assessment, in addition to the net profit as 
derived from the traffic passing through the parish of Llantrissant. 


(«) L. A N. IV. It. Co. v. Churchsmv- 
dens, Ac. of Cannock, 9 L T. 825 (Nov. 
1808). 

(*} L. R, 1 Q. B. 666 ; 35 L. J,, M. C. 
229. 

{«) Ante, p. 671. 

(a) Browne on Rating of Companies, 
p. 158. 

[y) In U. v. L. A N. W. R. Co., p. 673, 
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The Court answered this question in the negative, being of opinion 
that the question was decided in principle by the Hanyhley case, and 
confirmed an order of sessions reducing the rateable value («). 

In Reg. v. London and North Western li. Co. ( b ), tho appel- 
lants, the railway company, had become possessed of a branch line 
consisting of two lines, one from Blotcliley on the appellants’ line to 
Bedford, and the other from Bedford to Cambridge ; this branch line 
had become vested in the appellants by two Acts of Parliament, by 
which the shareholders in the companies which had made the hue 
became stockholders in the appellants’ whole undertaking, to an 
amount calculated as the expense of making the line. The branch 
line communicated with the lines of three other companies ; and the 
appellants worked the line at very low fares in order to divert tho 
traffic from the other lines on to tboir own line, so that the actual 
earnings of the branch line were very small. It was found as a fact 
that if the branch line were in the market, either of the three other 
companies would, in consequence of the traffic which it would bring 
to their line, be willing to acquire it upon the same terms in every 
respect as those upon which tho appellants held it, and would work it 
in a similar manner. The respondents contended that this fact must 
be taken into consideration in estimating the rateable value of the 
branch line, and the Court held that this contention was right, and 
confirmed the rate. 

Blackburn, J., in giving judgment, said : — 

“We must look at the general principle of rating embodied in the Parochial 
Assessment Act, and repeated in tho Union Assessment Act, which in this : 

‘ The rateable value of the occupation of property skill ho estimated at the rent 
which the property might reasonably bo expected to produce if it were lot from 
year to year, making certain deductions and certain allowances.’ It happens 
unfortunately in many of tho coses that havo arisen, especially in the case of 
railway and similar companies, that there is groat difficulty iu applying that 
principle ; because from tho nature of tho thing tho property in a particular 


(a) 12. v. Llantrimxoit, L. It., 4 t}, 11. 
354 ; S. C. now. G. W. R. Go. v. Pouf if- 
pridd Union, 38 L. >T ., M. G. 93. This 
decision seems to throw somo doubt on tho 
correctness of the decision in the Gimunk 
ran, for Mollor, J., in giving judgmeut, 
says ■ “I think it must be taken that the 
Lord Chief Justice, in the Eaughh'if raw, 
did not quite adhere to the suggestion he 
threw out in tho Cannock caw. " 

The Eaughley case “seems to have 
settled the law after somo aberrations from 
tho ordinary rale in previous cases.” l’er 
Hayes, J., 38 L. J., M. 0. 06. . 

When the Llantrismnt case was cited m 
argument in 11. v. L, N. IF, R. Go., us 
deciding that tho parish was not outiuod to 
take into consideration tho value of the hue 
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palish could not be lot by itself alone, and there is not the possibility of getting 
a tenant from year to year who would give an annual rent for it. Cases often 
happen of a link in a railway, which lieB in a parish botween two stations : there 
is one station in parish A., the next station in parish B., and between the two a 
bit of tho lino in parish C. ; and no one could say, and it is not in the nature of 
tilings possible, that the link in parish C. could be let by itself. No one would 
take it. Nevertheless, in assessing it to the poor rate, you have to consider the 
complex matter, and ascertain as well as you can what it would let for ; and to 
do this you have to ascertain what are the proper elements to take into con- 
sideration. Now thcro is one principle which is quite clear; in letting a thing 
from year to year, the rent would be regulated by two matters : on the one 
hand, by tho benefit the tenant would be likely to derive from the occupation, 
because he would not give more than that ; on the other hand, by the nature of 
the property, such as its local situation, or how many persons there are who 
could supply him with an equally eligible thing, and be willing to let it to him ; 
for while he would not bo willing to give more than he expected to make by it, 
he would not even give that if he could get a similar thing at a lower rent.” 

After referring to the principle as established ever since the New 
River case (c), that “ The value of the occupation is to bo considered 
as enhanced by the matters to which it would give facility,” the 
learned judge proceeded : — 

“ In the present ease we hove the railway, and thero seems to be no other 
Rimilnr railway as yet existing ; and the numbor of tenapts that would be found 
for it would be limited to those companies which are working tho railways with 
which this particular lino would communicate ; and tho company who occupy it 
would, as incident to that occupation, and consequent on their leasing it, have 
the power of influencing tho traffic of their own railway, be the company the 
Great Northern, the London and North "Western, the Midland, or the Great 
Eastom ; and it is stated that, owing to this advantage attached to the occupa- 
tion, each one of these companies would, as it is expressed, bo willing to 
‘acquire it on the same terms as the appellants.’ Now those terms are in 
porpotuity. If I took the view suggested by tho appellants’ counsel, that that 
statement means what they would give only to buy the railway in perpetuity 
and not that which thoy would be willing to pay for it from year to year suppos- 
ing, contrary to fact and contrary to wbat is likely to happen, the appellant 
offered to lot it from year to year, I should say the parties had not given the 
CJourt tho right tost ; because a company might well give for tho railway in 
perpetuity a much larger sum in proportion than they would give for it from 
year to year. I do not think the statement can moan that ; it must moan to 
Btato something that would bo taken into] account if the railway were lettable 
from year to year for occupation each year. If that bo the meaning, I cannot 
help thinking that tho rent to bo obtained for lotting it would be enhanced by 
tho fact that thero wore four competitors who would be willing to take it. I do 
not think that the whole of what would bo given as rent from year to year is 
necessarily to be taken, still less what it would let for in perpetuity ; but I think 
the fact that there are those competitors who would be willing to bid for it iB an 
element to be taken into consideration in estimating tho annual valuo. In the 
present cose it is sufficient to say that this fact is an element to be taken into 

(e) 1 M. & 8. 508. 
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consideration. Supposing tie railway were to be put up to bo let from year to 
year, what ront would bo actually given ? That is what the sessions would have 
to get at. It would be a difficult question to decide, but I do not think we can 
disregard the fact that there are four competitors who would bid against each 
other.” 


And Qnain, J., after adverting to the fact that tho other companies 
would compete for the line, proceeds as follows : — 

“ Thus, I understand, the value of the occupation would be, not merely what 
the railway earns in the particular parish, but something more, some enhanced 
value by reason of its facility of communication with other railways. The tost 
is, what would tlio line be reasonably exported to let it for from year to year 1 
And, as I understand it, the Dorking ca&e (d) distinctly decides that, in ascertain- 
ing that, you may take into consideration not only the actnal earnings in the 
parish, but also what further profit the tenant would mako by reason of tlio 
occupation, although that profit be earned elsewhere.” 


Notwithstanding the remarks attributed to Blackburn, J., in the 
course of the argument, which have already boon considered, 1 it scorns 
very difficult to reconcile this decision, and a number of the earlier 
cases, with, the Haughley case f and the Llantri&mnt caw£ and it 
will probably have to he decided hereafter which class of cases is to bo 
followed. It is submitted that the decision in R. v. London and 
North Western R. Go. § is moro consistent with sound principle, as 
well as with the weight of authority in the earlier cases (e). 

Where a railway company were authorized to levy a particular toll 
but did not levy it, because, if they did, the carriage of goods in re- 
spect of which it was leviable would in their opinion bo altogether 
lost, it was held that they were not rateable in rospcct of those 
tolls (/). 

Where by an arrangement between tho North London It. Co. and 
the Blackwall R. Co., passengers wore booked through and carried 
from stations on the former to stations on tho latter line, tho North 
London R. Co. paying over out of the whole faro charged a fixed and 
reasonable sum to the Blackwall R. Co. for every passenger so carried ; 
it was held that, in ascertaining tho rateable value of a part of the 
North London R. Co.’s liuo in a particular parish, the aggregate of 
the sums so paid over to tho Blackwall Co. must bo thrown altogether 
out of consideration (g). 

If running powers be granted for an annual payment fixed by 
statute, the rateable value cannot exceed such payment although the 
traffic passed over the line by virtuo of the running powers bring in 


(<?) R v. S. E. It. (Jo ., Mill's p. 605. 

(c) Seo tho same conclusion urrivnl at 
in Browne on Rating of Companies, pp. 
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a greater amount than sucli animal payment. This was held by the 
C onrt of Appeal in Altrincham Umon v. Cheshire Lines Com- 
mittee (h), in which the line rated was rim over for a payment 
commuted under a special act at 2,500?. a year and the rateable value 
had been put by the Assessment Committee and Quartei Sessions at 
about 0,000?. a year. 


3. Hwi' to rate a Railway. 

We have now to consider whether the foregoing decisions do not 
afford some useful practical rules for rating a railway (i). 

It having been decided, as we have seen(ji), that the parochial 
piinciple is applicable to railway rating, it is necessary, as a pre- 
liminary step, to ascertain the amount of the gross receipts of the 
company earned in tho parish which is about to levy the rate. The 
company’s books will always furnish this information, and upon appli- 
cation being made by the parish officers, it is usual to give every 
facility for obtaining it (7c). It may appear to he difficult to ascertain 
the gross receipts in a particular parish, but as the accounts are 
usually well kept, and invariably show what the traffic is to and from 
every station on tho railway, a simple sum in arithmetic will work 
out the problem. Let us suppose, by way of illustration, that the rate 
is to he made for the parish of Famnile, over which the railway runs 
for a distance of one mile, there being no station within the parish. 
Under these circumstances, it is obvious that all the passengers and 
other traffic which have passed from either of the stations on the rail- 
way beyond Fairmile to any other station below it, or vice versd, must 
have gone over the portion of the line situate in Fairmile. The 
quantities of this traffic, and the charges made in respect of it, must 
therefore be ascertained, and then it is only necessary to calculate 
tho proportionate part of every fare and other receipts for traffic, 
which ought to bo apportioned to this one milo, and the result shows 
the amount of the gross earnings in tho parish. Nor is the calcula- 
tion a difficult one. For instance, if the whole railway were fifty 
miles in length, ono fiftieth of every through passenger’s fare would 

{It) Altrincham Union v Cheshve Lines on tlie difficult subject of “ Contributive 

Committee, L B., 16 Q. B. D. 697. Value,” by Mr. H. Castle, Civil Engineer, 

(0 Mi’ Cupps 111 a valuable pamphlet, published by Maxwell, may be consulted 

entitled “ How to Rate a Railway, pub- with advantage, as also may Browne’s 

lislied by Maxwoll, eonsidcis this subject “Troatwe on the Law of Rating ITereditft- 

at considciablo length, and much r iluable ments in the Occupation ot Companies" 

mini nution is iinpaited, winch has pioved (a.d. 1875). 
of (peat sen ice m the compilation of tho (/) Seo ante, p 618. 

above rematks Another able contubntioa (I) See ante, p, 642, 
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represent the portion which was received iu respect of Fairmilo ; and 
in like manner every other fare which has been received for other 
than through passengers will be subject to a proportionate division 
according to the number of miles travelled. And by adopting a 
similar calculation for goods traffic, the gross oarnings in every parish 
may be very accurately ascertained. 

Having then ascertained the gross earnings in the parish, we must fitjunmnt 
next consider what deductions ought to be made. One class of those Returns, 
deductions may be conveniently arranged under the nine following 
heads : — 

1. For maintenance of the permanent way. 

2. Reproduction of the permanent way. 

3. Locomotive and carriage account, viz., coals, coke, repairs to 

engines and oarriages, wages to guards, firemen and driver*, 
oil, tallow and other incidental expenses. 

4. Station and carrying charges, incudiug clerks, porters, watch- 

men, police, porters, clothing, gas, tickets. 

5. Direction and office expenses, including payments to directors, 

superintendents of departments, advertising, printing, sta- 
tionery, travelling expenses and law charges. 

6. Rent of stations, and repairs of stations and buildings. 

7. Compensation* fund to meet costs of accidents under Lord 

Campbell’s Act, and other casual losses of a like nature. 

8. Rates and taxes. 

9. Government duty payable on passengers. 

These items of allowance need not necossarily he divided into pre- 
cisely the foregoing heads, for if the mode in which the account* of 
the company are kept, or any other circumstance, should rundcr tt 
desirable to classify them iu a different order or arrangement, any 
other plan may be followed, so that the desired result be ultimately 
attained. Let us tlien*exammo each item iu some detail. 

1. Maintenance of permanent way. This deduction should he the ,rf 

average annual cost incurred in keeping the line of railway in Fair- 
mile in repair, including the ballasting, fencing, tbaining and other 
similar expenses. This item of allowance has been generally ascer- 
tained without difficulty. In many cases, it has been ascertained at 
the quarter sessions that certain districts of the line arc maintained 
under yearly contracts, at a certain specified sum per mile; and in 
such cases the contract price has been usually adopted. Tt may 
undoubtedly happen, in some rare oases, that the cost of keeping a 
particular portion of the railway in repair is greater than the ordiumy 
and average cost of the line, and in strictness this ought to be taken 
into account. But as all parts of the line are necessarily u*ed fertile 
passage of the locomotive eugiuu and carriages, both before <iiul lifter 
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they parts through tho parish which enforces the rate, and as every 
portion of the lino is mutually dependent upon the other portions for 
the creation of the entire earnings, it would probably require strong 
evidence to induce a Court of Quarter Sessions to refuse to adopt a 
mileago division of tho costs of maintaining the way. Any excess of 
expenditure on a particular part of the lino would probably arise 
rather from the nature of the soil over which it is carried than from 
any excess of traffic : and, on the other hand, if it be clearly shown 
that tho increased expenditure arises from the latter cause, tho parish 
authorities will be entitled to the benefit which arises from tho larger 
amount of the gross receipts ; and they may, therefore, in such cases, 
properly permit an additional allowance to be made for the main- 
tenance of tho permanent way. 

2. Reproduction of the permanent way. Besides the allowance for 
the mere actual annual repairs and maintenance of the way, tho rule 
has been laid clown in several cases ( l ), that an additional allowance 
should be made for the renewal and reproduction of the rails, and 
framework, or sleepers, of the railway. This seems to be one of that 
class of deductions falling under the Parochial Assessment Act, which 
require a deduction from the gross rental in respect of the probable 
average annual costs of the repairs, and other expenses necessary 
to maintain the rated hereditament in a state t<5 command the net 
rental. The facts stated in the decided cases show that although, by 
annual repairs and partial renewals, the rails and sleepers of a rail- 
way are maintained in an efficient state, the necessity of a funda- 
mental renewal and reproduction will nevertheless arise after a 
certain number of years. It is therefore proper to ascertain, on a 
mileage calculation, what sum set aside annually will accumulate 
to such a fund as will be sufficient to make the renewal when the 
period arrives; and it is now also firmly established that the company 
are entitled to make this deduction, although they do not, year by 
year, actually set aside any sum of money for this purpose. The 
contest which arises under this head of deduction usually relates to 
the number of years which may be expected to elapse before the 
renewal of the rails and materials will be required. This will 
obviously vary according to the amount of the traffic, the nature 
of the soil, and other similar circumstances, and must be treated 
as a question of fact to be determined by the evidence of competent 
witnesses. 

3. Tho locomotive account. Tho annual cost incurred by the 
various items of expenditure enumerated in the above account (m), for 
the whole line of railway, is readily ascertained when the accounts of 


(2) Ante, p. 652. 


(m) Ant®, p. 677 
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a company are properly kept ; and then by a simple process, which 
we shall endeavour to explain, tko sum to be deducted in respect of 
the particular parish may be accurately ascertained. Suppose, for 
instance, that the total annual cost is found to be 5,000?. We pro- 
ceed then to ascertain the number of miles ran by all the locomotive 
engines during the year, over the wholo lino of railway, and wo find 
the amount to be 100,000 miles. This being ascertained, a simple 
sum in arithmetic shows that for every mile run, a cost of one shilling 
has "been incurred, and wo como to iho conclusion that this is the 
exact average cost of running a locomotive engine over one mile of 
railway. We again resort to the books of the company, and find 
that the locomotive engines passed through Fairmile, our supposed 
particular parish, on the up or down line, five thousand times during 
the year. We cannot, therefore, orr if we conclude that tho deduc- 
tion for locomotive expenses should bo five thousand shillings or 
250 1. But it may be objected that this mode of arriving at tho cost 
of the locomotive power would be erroneous, if the parish of Fairmile 
bappenod to be situate on a branch railway, because it is well known 
that the cost of locomotive power, per mile run, is usually much 
greater on a branch line than on the trunk. This arises from tho 
circumstance that trains pass over a branch railway less frequently 
than over the main dine ; and an engine placed on the formor is sub- 
jected to long detentions at the junction, waiting to take her journey, 
whilst during the same period of time an engine on tho main line 
performs a long journey without detention of any kind. The daily 
cost of two engines thus engaged may be nearly the same, but one 
may have travelled two hundred miles daily, whilst the other 1ms not 
performed more than two short journeys on tho branch line. 

All the cases show that deductions must be mado upon the 
parochial principle, just as tho gross profits aro ascertained, and it 
seems at first sight to be reasonable that the deductions should ho 
ascertained on the principle of allowing all charges and expenses 
arising locally, which arc necessary for koepiug the subject of the 
assessment at tho value which is made tho measure of that assess- 
ment {n). On the other hand, the parish authorities, on a branch 
line, may justly say, that it is unfair to adopt the higher rate of 
expenses, causod by working tho branch line, when (as is generally 
the case), the branch is chiefly worked as being a feeder of tho traffic 
to the main line j and here it is, without doubt, that tho practical 
diffi culty arises, which led to a difference of opinion in tho Court of 

In) Sec Great Western ease (No. 2), p. 6515, particularly tin* leroarka made by 
ante, p. 657; B. v. S. g 11 Canute, Erie, J. 
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Queoii’s Boucli (o). Upon that occasion, the decision of the Court is, 
as we have already scon, that if the value of the branch be enhanced 
by its contributing traffic to other parts of the railway, such increased 
value may ho properly taken into consideration ; but it will probably 
be found, in most instances, that the difficulty of ascertaining this 
increased value will bo so great as to prevent parochial officers from 
availing themselves of the strict letter of the law. Lord Campbell, 
C. J., says, — 

“ In many cases tlie supposed advantage derived by a railway company from a 
portion of a railway in a particular parish, bringing passengers and goods to 
anotlier portion out of the parish, may be almost inappreciable ; and 1 would 
earnestly dissuado parishes from ever making any claim under this head, unless 
whoro upon clear ovidence the claim con, in point of fact, be established.” 

There is also much force in the remark made by Erie, J., that after 
an amalgamation of a branch with a main line of railway, all ought 
to be considered as line, or all as feeder (p ) ; and parish officers will 
probably find it difficult to comply with the request made by the same 
learned judge, who concluded his judgment by saying, — 

‘ ‘ As the judges differ on the question, whether a railway can be rated for moro 
than it produces in the parish, on account of its tendency to make protit else- 
where, which is expressed by a metaphor from feeding, and on tho question 
whether, in a caso for apportionment, one parish in making its rate can disregard 
the positions of other parishes within the apportionment, and as a generality 
cannot be tested without a specific application, I suggest, if a case is again 
brought up relating to these points, it should state specifically what is the railway 
profit arising out of the parish which is liablo to be rated within it.” 


Under these circumstances, therefore, we may perhaps safely arrive 
at the conclusion, that if, by reason of the difficulties which surround 
the attempt, no such increased value is attempted to be attached to 
the branch line in making the assessment, it will be only just to allow 
the parish officers to make the deductions, in respect of the loco- 
motive power, on its average cost per mile, throughout the whole 
line of railway, notwithstanding tho actual cost on the branch may 


(o) Much has been said and written upon 
this subject, but tho following lemavk may 
dispose oi the matter satisfactorily, so far 
as the facts an* concerned. "Why does it 
answer the purpose of a railway coinptiuy 
to work a branch lino, wlion tho expenses 
are equal to, or even exceed, the receipts f 
The answer is obvious. On a main line of 
railway, trains arc running to and from 
the various termini at a eoiiain cost, and by 
means of branch railways, additional traffic 
is brought to join these trains, without 
material increase of cost being occasioned 


on the main line : thus the passenger who 
contributed nothing to tho profits whilst 
ho travelled on the branch line, does con- 
tribute to the amount of profits as soon as 
ho is brought to and traverses the main 
line. Mr. Justice Erie’s significant sug- 
gestion (ante, p. 670), that 11 all is line or 
all is feedor,” would seem to lead to the 
conclusion that a branch may be ecm- 
vonioutly assessed upon tho principle laid 
down in tho text. 

(i>) Ante, p. 670. 
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be considerably higher. And, indeed, the same liberality should be 
exercised towards the parishes over which such a branch line of rail- 
way runs, in making all similar calculations ; for as many such lin os 
are worked with little or no profit, it would otherwise follow that they 
yield no rateable value whatever ( q ). 

As a general rule, in making deductions, Lord Campbell's re- 
marks (r) may well be adopted. His lordship said,— 

“ Of these outgoings of a railway, some are general, haring no more connexion 
with or influence on one part of the whole line than on any other, incurred for 
the sake of the whole lino, and contributing to the promts everywhere. Of 
course those must bo distributed, and to overy uiflo must be apportioned some 
share, on whatever principle the apportionment is to bo settled. Some, again, 
seem purely local ; a tunnel here, an inclined plane there (we purposely mention 
striking and definite peculiarities), yet even these ore contributing to the earn- 
ings everywhere ; without these the traffic, on either side, could havo no exist- 
ence. It would be wrong to sot those wholly and exclusively against the receipts 
earned in the same part of the line. We need not dwell on this, becauso in 
prinoiplo some distribution is on all hands agreed to be necoBBary ; the only diffi- 
culty is, in determining what is to he adopted for making it justly,— a difficulty, 
we believe, actually insurmountable in fact, if Btrict mathematical accuracy wore 
insisted on. It is our husiucss, huwover, only to lay down the general rule, and 
in applying it, much muBt he left not only to tire experience and acutenesB, but 
also to the good sense and good faith and candour of the parties concerned, 
whose interests will be found in the end to be best consulted by this mode of 
dealing.” 


It has been held, that, in making deductions in respect of repairs 
and renovation of rolling stock, an arbitrator was not wrong in pro- 
ceeding upon tho supposition that the hypothetical tenant would 
make his calculations as to the amount of rent, under the assurance 
that the stock would be replaced at the end of what may be called 
its natural life, and was not bouud to assumu that his tenancy would 
be broken up at the end of the year (t). 

4. Station and carrying charges. Under this head of deduction, 
the items of expenditure are embraced which wc have already 
adverted to (u). It needs no argument to show that all the stations 
on a line of railway contribute, in some degree, to the realizing of the 


(q) And see ante, p. 671. 

(r) Ante, p. 667, in R. v. South Eahlem 
11. Vo. 

(0 Great Easter n R. Uo. v. llaiujhlty, 
35 L. J., M, G. 229 ; 7 B. & S. 624. 

(u) Auto, p. 677. And ace also R. v. 
North StaffonUhirc R. Co., post, p. 081. 
“ Ter minals, " i.r ., certain allowance which 
(where thccleuring-hoiu>u ayah-main force) 
arc made to a company owning a fetation 
by way of remuneration for the accommo- 
dation afforded in receiving, loading, and 


unloading, despatching and delivering 
goodb cither taken iu or given out at tho 
station, are general o.nningH ; and the ex- 
puiibt-s incurred in earning them ait) tft'nfml 
exjiensoa of the line, and are to be treated 
iu tho wane way as any oilier part of the 
gross receipts and outgoings. R, v.Ettsfmt 
Count ir> It. Co,, 1 B. k H. 58 ; 32 L. J., 
M. (J. 171. And see a ruse decided on 
refemu’o to the ll.iihvay Commissiom-ih, 
M, S. A' L, li. Co, tmtl Trent , At., R, Co, 
v. Guistor Union, 2 Nev. & Mae. 53. 
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a- 8 earnings acquired in every parish on the line. Thcso stations must be 

Dcihi c ti rm-.~ maintain od with a sufficient Btaff of officers and servants for the general 
nniuwed. p ur p 0 sos of the undei taking, and the charges for passengers and other 
CtoSc&n 816 ma de in respect of the accommodation furnished at the 
--baba ! iui stations, as well as for the transit on the lino. How, then, is this 

deduction to he apportioned to a particular parish ? This will cleaily 
appeal- if we imagine that there are only two stations on the railway, 
one at each terminus, and that Fairmile, having no station, is situate 
in the centre of the lino. All the traffic which passes through that 
parish would, under such circumstances, bo taken up and put down 
at one of these termini, and it is evident that the cost of maintaining 
the two stations would be properly ascertained by an equal mileage 
division, calculated in respect of the whole line. Thus, if the annual 
cost of each station be 1,0002., and the whole line ho fifty miles in 
length, the deduction on a mileage calculation would be at the rate 
of 40 1. per mile. So far, this appears to be a simple mode of appor- 
tioning the cost of the stations; but it will be necessary to extend our 
inquiries to a more complicated state of circumstances, for there are 
usually many stations placed on the line of a railway, some of them 
first class stations, maintained at a great expense, and the others of 
a subordinate description. In such cases we have still to carry out 
the principle already indicated. In the simple case, the stations con- 
tribute to the accommodation of the transit over Fairmile, equally 
with every other part of the line, and an equal mileage division is 
made. In the more complex state of circumstances, they may and 
usually do contribute, unequally, to the convenience of the transit 
over various parts of the line, and therefore it becomes necessary to 
ascertain the extent of the accommodation afforded by each station 
to Fairmile. Nor is this a difficult task. It is only necessary to 
ascertain the expenses of maintaining each station ; then to find out 
the gross receipts in respect of the traffic using each station ; and as 
the previous inquiry mado, as we have already shown, to ascertain 
the gross receipts in Fairmile, will have furnishod information show- 
ing what stations have been used for the purposes of the Fairmilo 
traffic, it is presumed that a skilled accountant can arrive at a very 
near approximation of the proper deductions under this head. It 
may, perhaps, assist our inquiries, if we notice at this place that the 
expense attending a stationary engine, or any other similarly extra- 
ordinary expenditure at any point of the line of railway, should be 
apportioned upon precisely the same principle as the station expenses. 
The total cost of maintaining the engine being first ascertained, it 
should be divided over those parts of the line whose traffic it main- 
tains, in proportions depending upon the quantity of traffic in every 
parish which has been so maintained. 
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5. Direction (jj) and office expenses. These are usually appor- 
tioned upon a mileage calculation over the whole railway, and 
although in some extreme cases this may be open to objection, 
especially with regard to law charges, it will probably be found to be 
a sufficient approximation to accuracy to make the deduction upon 
that principle. 

6. In all the cases the rent of the stations (y) have been allowed 
as a separate item of deduction, with the approval of the Court of 
Queen’s Bench. 

7. Compensation fund. This is a deduction the company are clearly 
ontitled to make, and it is usually made in the same proportions as 
the direction and office expenses. 

8 and 9. Rates, taxes, and government duty. These are also de- 
ductions upon which no questions are likely to arise. Income tax, 
which a tenant would have to pay on his net profits after payment of 
rent, is not an allowable deduction («). 


When all the above-mentioned deductions have been made from 
the gross receipts, the sum which remains does not represent the true 
rateable value of the railway, bocause no allowance has yet been 
made in respect of the capital which a tenant must invest for the 
purpose of working the line of railway. Locomotive engines of an 
expensive description, numerous carriages, waggons and trucks, and 
much valuable machinery, must be purchased for the purposes of the 
undertaking, and some amount of ready money has also to be kept as 
a floating balance for carrying on the trade of a earner. There is not 
much practical difficulty in ascertaining the quantity of rolling and 
other stock which is required for the proper working of a railway. 
It depends of course upon the amount of the traffic, tho number of 
the branches, and other local circumstances peculiar to the line, and 
is not usually loft as a matter of speculation, because tho existing 
stock affords a good test of tho quantity actually required. Again, 
we meet with the difficulty suggested by drawing the distinction 
between branch and main lino ; and, for tlio reasons already men- 
tioned, we presume that a comparatively smaller quantity of rolling 
stock should he assigned to a branch lino than that which is assumed 
to be necessary for working the main lino of tho railway, where the 
chief traffic is attracted. Having then ascertained the quantity of 
stock which is necessary, the proper course scorns to bo to ascertain 

(jj) That a personal rmunoration to (y) As to tlu* pi opr mode of valuing 
directors is an allowable deduction, soo stations, post, p. <M5. 

JL v. Southampton Dock Go., 11 Q B. D. (.) R. v, Sonthmptoti Lock Go., 14 
587. Q- & 587. 
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what amount of capital would he required to purchase or provide 
it, at the time the rate is made. The original cost price of it would 
probably be too high a calculation, because it would probably be 
depreciated in value since it was placed on the line. The profits 
must, therefore, be calculated on the actual value of the stock, for it 
cannot reasonably be supposed that if the company were about to 
give up the undertaking, they would not be willing to part with their 
stock at its actual value, or if they refused to do so, the incoming 
tenant could not procure other stock of an equally efficient character 
at its real value to supply the deficiency (a). The necessary capital 
required for tho purpose we have enumerated being thus ascertained 
and a fair proportion assigned to Fairmile, the ordinary course is to 
allow five per cent, for ordinary interest of the money, and then to 
allow a certain undefinable percentage to represent tenants’ profits. 
This allowance has ranged in different cases from ten to thirty per 
cent, on the required capital. A further allowance for the annual 
depreciation of stock, after ordinary repairs have been allowed for, is 
also usually made. This varies from five to twelve-and-a-half per 
cent, according to the circumstances of each particular case, or tbe 
peculiar opinion entertained by justices. It is, however, perfectly 
obvious that the three last-mentioned items of allowance resolve 
themselves under one general head, and it would probably be the 
most just and equitable course to treat the interest of capital, the 
profits of trade (acquired in great part by the use of personal 
chattels), and the allowance in respect of the depreciation of stock, 
under one general allowance, which ought to be ample and sufficient, 
so that the residue should fairly represent the value of the land 
alone on which the railway has been constructed. 

In R. v. North Staffordshire R. Co. (c), which may conveniently 
be noticed here, four questions arose : — First, whether the percentage 
amount to ho allowed for interest on capital and tenants’ profits is to 
be calculated upon the capital invested in tho rolling stock taken at 
its cost price, or upon the depreciated value of the rolling stock as 
estimated at the time when the rates were made, or at any other 
time. Secondly, whether the company wore entitled to a deduction 
for interest on capital and tenants’ profits upon a sum of 52,930Z., an 
additional amount of capital invested in turntables, cranes, weighing- 
machines, stationary steam engines, lathes, electric telegraph anil 
apparatus, office and station furniture, and gas works, or upon any 
and what portion of such items ; and if so, whether upon the sums 
originally invested in the said plant, or upon the depreciated value of 
the same estimated at tho time when the rates were made, or at any 

(a) Per Cockbiuu, C. J., in H. y. North («) 30 L. J., M. C. 08 ; 8 E. & E. 892. 
Staffordbhirc S. Co., infra. 
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other time ; or how otherwise a deduction, if any, should he made in 
respect of the last-mentioned plant, or any part thereof. Thirdly , 

whether the company were entitled to a further reduction for interest 
and tenants’ profits, or either, upon certain floating capital : and 
Fourthly, whether the deduction to be allowed in respect of the 
stations, buildings and sidings along the line of railway ought to be 
ascertained, by taking the rateable value at which the same were 
assessed to the relief of the poor, or by allowing 61 per cent, upon 
the original cost of production, as contended for by the company, or 
how otherwise a reduction should be made in respect of the said 
stations, buildings and sidings. In delivering the judgment of the 
Court of Queen’s Bench, Cockburn, C. J., said they were of opinion 
upon the first point that the allowance must be made with reference 
to the actual, and not to the original value ; the point having 
already been decided in R. v. Great Western R. Co. (No. 1),* in which * Page osi. 
decision they concurred. And liis Lordship proceeded, — 

“ In addition to the reasons given in the judgment of the Court in that case it 
may be observed, that, as under the Parochial Assessment Act tenants’ profits 
upon stock must necessarily he calculated with a view to their deduction from 
the gross earnings, in order to ascertain what a tenant would give for the entire 
property, nothing oonld be more inconvenient than that a different principle 
should prevail in calculating the profits in the two cases. 

f< Now the question, when considered under the Parochial Assessment Act, Bolling stock, 
must be looked at, not with reference to the railway company, who may have 
expended on the purchase of the stock a much larger sum than such stock would 
now realise, but with reference to an incoming tenant, and the amount of capital 
which such tenant would have to lay out in the purchase of the rolling stock 
necessary to carry on the undertaking. It is obvious that what it would he 
worth the while of a person or company about to embark in a commercial under- 
taking to give as rent for the premises in which it was to be carried on, would de- 
pend on the amount to he deducted, in addition to repairs and other necossary 
outgoings, from the gross earnings in respect of the profits due to the capital to 
bo omployed in the concern. But it is plain, that a tenant would calculate such 
profits on the amount of capital actually required to be expended on the stock, 
not on what may have boon the value of suoh stook at some other tune, or in 
other hands. Now it must be assumed that the stock, in its existing condition, 
is sufficiently effective to produce the earnings which, after the necessary deduc- 
tions, constitute the improved value of the railway ; and it cannot reasonably bo 
supposed that if the company were about to give up the undertaking, they 
would not be willing to part with their stock at its actual value, or that, if they 
refused to do so, the incoming tenant could not procure other stock of an equally 
efficient character at its real value to supply the deficiency. In esti m ating, 
therefore, under the 6 & 1 Will. 4, c. 96, what a tenant would pay, the profits 
must be calculated on tho actual value of the stock. It cannot be supposed that, 
in exempting profits under 3 & 4 Viet. c. 80, a different prinoiple of calculation 
was intended to he acted on. 

“ The serovd question is, whothor the company aro entitled to a deduction in Pivtno^ 4nti « 
respect of various articlos therein specified, being things necessary for carrying ' 
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Railway, 


Allowances In 
BHpiirt of Capital 
ami Fronts— 
continued. 

!. v. W. Stafford- 
shire It. Cn. 


'loatlng capital. 


Stations &c. 


Rating of bnilil- 
tngh. 


on the business of the company. The articles to which such a question may have 
reference may be divided into three olasses : first, things moveable, such as office 
and station furniture ; secondly, things so attached to the freehold as to become 
part of it j and thirdly, things which, though capable of being romoved, are yet 
so far attached as that it is intended they shall remain permanently connected 
with the railway or the promisos used with it, and remain permanent appendages 
to it as essential to its working. It is clear that, in respect of the first plana of 
articles, a deduction should be allowed. It is equally clear that no deduction 
should bo allowed as to the second. As to the third, the question is finally 
settled by the deoision of this Court in 12. v. Southampton Dock Co. (d). 

“ The third quostion, whether the company are entitled to a deduction in re- 
spect to the floating capital therein referred to, iB ono of considerable nicety, and 
which, as it appears to us, must depend on whether on the whole capital 
employed a greater delay occurs in realizing the returns than is ordinarily inci- 
dental to the employment of capital (e). Ho doubt, as the ront which the 
imaginary tenant contemplated by the Paroohial Assessment Act could afford to 
pay, would be the difference between the gross earnings (after the necessary 
deductions) and the amount of profits due (reference being hod to the nature of 
the undertaking) on tho capital employed, whatever tends to diminish such pro- 
fits must go, pro ianto, to diminish tho rent. Any delay in realizing the profits 
beyond such as is generally incidental to tho ordinary employment of capital, 
may therofore (as it must be presumed that it would be takon into account by 
the tenant) bo fairly taken into account in determining the rateable value. On 
the other hand, it must be obsorved, that, as a very large proportion of the earn- 
ings of a railway company is of a ready-money character, it may well he that 
when tho wholo of tho capital and of tho earnings aro taken into account, the 
profits on tho wholo capital may bo realized in a shorter time in this spocies of 
undertaking than on the average of commercial enterprises. If this should be 
the case, the delay in realizing tho profits whioli might arise as to a part of the 
capital might well be considered to be compensated by the more than ordinary 
quickness of the return on tho rest. Wo have no means before us of determin- 
ing the question with reference to this view of tho caso. Wo can do no more 
than point out the principle by which we think it must be determined. 

“As regards the fourth question, we aro of opinion that tho deduction to be 
allowed in repect of stations, buildings and sidings must bo calculated on the 
actual value at which they ought to be assessed, and not on the original cost of 
construction.” 

With regard to tho rating of buildings, it is to be observed that the 
station-houses, ■warehouses, offices, repairing works, and any other 
buildings used for the purposes of tho railway, are rateable in the 
respective parishes in which they are situate, and the assessment 


(<2) That no deduction should bo allowed; 
] 1 Q. B. 587. Lord Campbell, C. J., in 
that caso said, — "This is a rate upon 
buildings to which machinery is attached 
for tho purposes of trade, and it has boon 
solemnly decided that such real property 
ought to he assessed according to its Mist- 
ing value as combined with the machi- 
nery, without considering whether the 
machinery be real or personal properly, or 
whether it bo liable or not to distress or 


seizure under a fi. fa., or whether it would 
go to the heir or executor, or at the expi- 
ration of a lease to the landlord or tonant. 
11. v. Birmingham and Staffordshire Gas 
Go., 6 A. & E. 631 ; 12. v. Guest, 7 A. & E. 
951. Sco also 1?. v. Lee, 85 L J., M. C. 
105 ; 7 B. & S. 188. 

( e ) And see a case referred to the Rail- 
way Commissioners, L. c£r N. TV. E. Co. 
v. Wigan Union, Nov. 24th, 1875. 
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should be made upon their net annual value, ascertained according 
to the provisions of the Parochial Assessment Act (/), 

These buildings ought to be valued as fixed property, deriving 
some additional value from their capacity of being used as part of the 
railway works, a rule which in practice it is found not difficult to 
apply, though it is not theoretically very definite (g). 

The occupiers are liable to be rated in respect of the full rateable iMotn i*<m 
value of the property, without regard to the amount of bonofit which value. * * “ 
they themselves derive from that occupation. Therefore, in R. v. 

Rhymney R. Go. ( h ), the railway company, as lessees of docks and 
wharves, were held liable to be assessed in respect of the full rate- 
able value of the premises, including certain wharfage dues which 
were reserved to the landlords and were payable to thorn direct. 

Tho occupier is the person to be rated (i) ; if a railway company Kxnnpunn from 
demise buildings to a tenant, giving him tho exclusive possession and neety ili>i iy 
occupation, the tenant is rateable and the railway company is exempt, tiyiipriicefa.uie. 
But if tho company allow their buildings to be used under such cir- 
cumstances that there is no demise, but merely a licence to use and 
occupy the buildings as an easement, the company remain liable to 
be rated as occupiers, as is shown by the following decisions : 

In R. v. Fletton (lr), the appellants, the Eastern Counties R. Co. n - T - Fhttoh " 
who were sole owners of a station in 184*8, entered into an arrange- 
ment by deed with the London and North Western R Co., by which 
the latter were for 999 years to have the joint use of part of the 
station and the exclusive use of another part on certain terms. In 
consequence of a subsequent falling off in their traffic, the station 
became of less value to tbe L. & N. W. R. Co,, and the real present 
value to them was much below the sum actually paid by them to tho 
Eastern Counties R. Co. under tho deed. It was hold, upon a case 
in which it was to be taken as a fact that the Eastern Counties B. Co. 
were the persons rateable for tho wholo occupation of the station, 
that they were assessable on the full amount which they received 
from the L. & N. W. R. Co. And it was afterwards hold that the &v. 

, /II Dfllllflrt, 

Eastern R. Co. were rateable as tbe sole occupiers (under tho terms 
of tho deed) of so much of tho station as was not in the exclusive 
occupation of the L. & N. W. R. Co. ; and that, in rating them for 
such occupation, tho sum paid by the L. & N. W. R Co. must be 
considered as part of the profits (2). 


(/) 8&7 Will. 4, c. 96, auto, p. 641. 

Ig) Sea It. v. Sheffield United Gaslight 
Co , 4 B. & S. 18B ; 32 L. J., HL C. 169, 
per Blackburn, J., delivering the judgment 
of the Court ; and It. v. Mflf End Old 
Town, 10 Q. B. 208 ; 16 L. J., M. 0. 184; 
K v. West Middlesex Waterworks (Jo., 


1 E. & I. 716 ; 28 L. .T„ M. C. 18B. 

(ft) L. R., 4 Q. B. 276; 10 B. k 8. 
198. 

(/) 43 Eliz. c. 2, s. 1, ante, p. 641. 

(/,•) 80 L. .J., M. O. 89. 

(!) II. v. Lord Shemrtl, 33 I,. J., M. 

a 5. 
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In Buchnaster’s Case (m), the company owned stables within the 
gates shutting in their station premises from the public road, and the 
stables were used by certain coal owners under an agreement, by 
which they, “ in consideration of the railway company permitting 
thorn to occupy and use a stable for four horses,” agreed to pay a 
monthly rent, to observe and be bound by tho bye-laws which the 
company should issue, and to give up possession at a month’s notice, 
to be given at any time ; the company had not exercised any control 
over or used the stables during the currency of the agreement, and 
none of the bye-laws applied to the stables. The Court of Queen’s 
Bench held that the railway company were rightly rated as occupiers, 
on the ground that the agreement was not a demise of the stables, 
but merely a licence to use them (m). This judgment was affirmed 
in the Exchequer Chamber, the Court being equally divided. Three 
of the judges took the same view as that taken by the Court of 
Queen’s Bench, while the other three thought that the agreement 
amounted to a demise (n). 


4. Quarter Rating under the Public Heblth Act, Ac. 

The special provisions (o) affecting railway companies inserted in 
the Public Health Act of 1848 and tho Local Government Act of 
1858 reappear in the Public Health Act of 1875, and decisions of 
importance upon the former statutes are still applicable (p). 

The former statutes (11 & 12 Yict. c. G3, s. 88, and 21 & 22 Viet, 
c. 98, s. 55) provided that the occupier of any land used “as a rail- 
way constructed under tho powers of any Act of Parliament for public 
conveyance,” should be assessed to the rates levied for the purposes 
of those statutes, “ in the proportion of one-fourth part only of the 
net annual value.” It was held that a railway constructed by a dock 
company in connection with their docks, and joining another railway, 


(m) L. <£-• N. W. Jt. Co. v. Buekmastcr, 
L. II., 10 Q. B. 70, 444. 

( „ ) L. li., 10 Q. B. 444; ii L. ,T., 
U C. 180 ; 33 L. T. 329. 

(o) With rospei't to the liability of.n 
company to pay local iates, it appealed in 
u decided east* that they had built bridges 
oi pi their line of uilway, ii]>ou land con- 
vevoil to them in feo, but with ,i l estiva- 
tion of the me of the bridges. Therp woie 
walla on each sido of the budges. The 
commissioners for paving, &c., paved the 
road over tho budges, and it was held 
that the company w ere liable to lie ratod 


for the walls of the sides of the bridges 
under 57 Geo. 8, c. nit, c. 30, the walls of 
the bridges being “ dead walls ” within the 
moaning of the act. Also, by Jeivia, O J., 
that they were liable under the words “void 
spaces;” and by Maale, J,, that they were 
liablo for them as “public buildings.” 
A, 'tull v. L. A- N. IF. Ii. Co., 12 0. B. 697. 
See Same v. Metjcnl'b Caml Co., 14 C. B. 
564. 

(p) The Art of 1875 (38 & 39 Yict. 
e. 551 repeals the Acts of 1848 and 1858, 
but by sett. 211 re-enacts tho sections of 
those ids referred io in the text. 
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under an act by which the company was bound to complete the rail- 
way for public use, came within the exemption, although not con- 
structed to carry passengers (q ) ; but that the exemption applied only 
to the line of railway, including the sidings, turn-tables and platforms, 
but not to stations, warehouses and buildings auxiliary to, and neces- 
sary for the working of, the railway (r). Where a railway, at first 
constructed without parliamentary powers, was afterwards sold, under 
a special act, to an incorporated railway company, and enlarged and 
used for public traffic under that act, it was held that the exomption 
could not be claimed in respect of such railway at all (a). 

If a local act prescribe quarter-rating, only a very express provision Qaarfw Bating 
in a subsequent act will do away with it (t). under tocauet. 

By 3 & 4 Will. 4, c. 90, s. 33, the lighting and watching rate Lighting aitfl 
three times higher on houses, buildings and proporty other than land, ™ t,lunBr “ t0 ' 
than it is on land. A railway is “land” within the meaning of this , 

enactment, and therefore rateable at the lower rate onlv fit-') 844 win. 4, 

_» J \ / o. 00, s. 83. 

It a railway company be liable to be assessed to the land-tax in Land-taxon 
respect of their tolls— a point which has not been expressly decided — ^ 
the redemption of the tax upon land on which the railway runB will 
not exempt them (x). 


5. Appeals and Right of Voting. & AvpeaU - 

An appeal against a poor rate, on the ground of inequality of 
rating, may be made either to the special sessions appointed by the 
justices under 6 & 7 Will. 4, c. 96, s. 6, or under 43 Eliz. c. 2, to the 
next general quarter sessions, which means the next practicable ses- 
sions after the rate was made. At some courts of quarter sessions, 
it is the practice to allow appeals against rates to be entered and 
respited, although there had been ample time to give notice of appeal, 
so as to try at the first sessions. But as the court of quarter sessions 
may, if they think fit, refuse, under such circumstances, to allow an 
appeal to be entered and respited, it is alwayB desirable to give the 
notice for the next practicable sessions, unless some agreement to 


(g) B. v. Newport Bock Co,, 81 L. J., 

M. a 206. 

(r) South Wales B, Co, v, Swansea 
Bocal Board of HeaWi, 4 E. &■ B. 189 j 
24 L. J., M. 0. 30. 

(«) North Eastern B. Go. v. Leadgatc, 
L. R., 6 Q. B. 167; 89 L. J., M. C. 66. 

(t) Walsall Overseers v. L. <6 W. B. 
Co., L. R., 4 App. Cas. 407. _ _ 

(«) Beg. v. Midland JB. Co., L. B. R,, 10 

IT — VOT, J. 


Q. B. 380 s 44 L. J., M. 0. 137. 

(») See 88 Geo. 8, e. 6, s. 4 ; Vmaliall 
Bridge Co. r. Sawyer, 6 Ex. 604 j Charing 
Cross Bridge Co. v. Mitchell, 4 E. & B. 
649. Sir W. Hodges appears to how 
had somo doubt whether the drat of thuw 
decisions was applicable to railway com- 
panies. Mr. Manley Smith, citing both de- 
cisions, expressed no such doubt 

y y 
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6. Appfms. reS pite the appeal be made with the respondents. If, however, the 
sessions allow an appeal to be entered and respited, they cannot after- 
wards refuse to hear it (y). 

Notice gf appeal By 12 & 13 Viet. c. 45, s. 1, fourteen clear days’ notice at least 
must be given, and the grounds of appeal must be specified in every 
notice. The statute 41 Geo. 3, c. 23, s. 4, requires the notice of 
appeal to be in writing, and signed by tho person giving the same, 
or his attorney, and to be delivered to, or left at the place of abode 
of, the churchwardens and overseers, or any two of them ; the grounds 
of appeal to be specified in the notice (a). 

And, by sect. 6, if any person appeal against any rate or assessment 
made for the relief of the poor, because any other person is rated or 
assessed in such rate or assessment, or is omitted to be rated or 
assessed therein, or because any other person is rated or assessed in 
any such rate or assessment at any greater or less sum than the sum 
at which he ought to be rated or assessed therein, or for any other 
cause that may require any alteration to be made in such rate or 
assessment with respect to any other person, then and in every such 
case the person appealing must give the notice of appeal, not only to 
the churchwardens or overseers, but also to the other persons in- 
terested in the event of the appeal. Care must be taken to prepare 
the grounds of appeal in a proper form, as no objections can be taken 
which are not therein specified (6). If a rate is appealed against, 
the parish officers may support it, without calling the vestry 
together (c). 

Evidence on By s. 48 of the Bailway and Canal Traffic Act, 1888, 51 & 52 Yict. 
SSdavit* c. 25, evidence on any rating appeal, and before any Court, of the 
receipts or profits of a railway company may be given by affidavit, 
subject to the liability of the deponent to attend to be cross-examined 
thereon, if required. 

It is beyond the scope of this work to dwell further on the subject 
of appeals. But it may be as well to mention the important 
case of Reg. v. Sutton Goldfield (d), in which the Court of Queen’s 
Bench declined to entertain a case arising upon an order not finally 
fcrtotereBt tlon disposing appeal ; and Reg. v. J wet ices of Cumberland (e), in 

which the well known rule that judges are disqualified on ground of 
interest was applied to the case of a justice of the peace who had 
taken an active part in defending an appeal by a railway company 

(y) R. v. Justices of Wilts, 8 B. & 0. (<Q L. R., 9 Q. B. 158 ; 48 L. J., Q. B. 

880. 57. For the law of appeals to Quarter 

{«) See R v. Eyre, 26 L. J., M. C. 14, Sessions, see Pritchard’s Quarter Sessions; 
121, 125. Loeming and Cross’s Quarter Sessions, 

(J) Sec R. v. Brooke, 9 B. & 0. 915 ; 2nd ed. 
anrl 12 k 18 Yict. c. 45, s. 1 ; and see (c) Reg. v. Justices of Cwriberland , 58 
sects. 6 and 6 as to the costs of appeals, L. T, 491, 

(c) R. v. Street, 22 L. J., M. C. 29. 
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against an assessment committee, on which ground the High Court pro- 
nounced him disqualified (notwithstanding his boHiCtfitlos), anti q ua shed 
the order of the Court of Quarter Sessions on which he ha d sat. 

Some difficulties have been suggested with respect to the proper 
mode by which railway companies, who are usually principal rate- 
payers in a parish, can exercise their right to vote at meetings of the 
vestry. When the vestry is held under 58 Geo. 3, c. 69, the 59 
Geo. 3, c. 85, s. 2, provides that in all cases where a corporation or 
company is charged to the poor-rate, either in the name of the cor- 
poration or of any of its officers, the secretary, or other agent “ duly 
authorized for that purpose,” of the corporation or company may be 
present at the vestry, and may give aB many votes at the vestry, in 
respect of the amount of the rent, profit or value of the lands, tene- 
ments or hereditaments charged to the rate, as by 58 Geo. 3, c. 69, 
any inhabitant assessed to the rate might be entitled to in respect 
of such amount. In cases which do not fall within this act (and the 
observation is applicable to cases where a coiporation is required to 
enter into a recognizance for any purpose), the proper course seems 
to be to appoint an attorney, under the seal of the coiporation, to do 
the desired act, whether it be to vote or to enter into a recognizance. 


As for railway rating generally, it has been pointed out in former 
editions of this work that “this branch of the law is surrounded by 
difficulties in application all but insurmountable.” Some alteration 
of the law appears to be called for. Not to speak of the injustice 
of drawing a large local revenue from that which is the chief source 
of local improvement, and a leading instrument in raising the 
value of the land of other contributors to the rates, the mode in 
which the revenue is raised must always cause difficulties. The 
Royal Commission of 1867 suggested, that “ in order to meet 
inequalities in the local taxation of railways, some means should be 
devised by which some public authority, such as the Poor Law 
Board, should Tna.kp, an assessment by rating the whole railway, and 
then divide the amount according to an equitable principle between 
the several unions or parishes.” 


Vote of company 
at vestry. 


Suggested altera- 
tion of Hie tew of 
railway rating 
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It is obvious that after a railway company is formed, it is absolutely 
necessary to incur large expenses, for the purpose of applying to 
Parliament for a special act, inasmuch as engineers must be employed 
to make surveys of the proposed line of railway, ^nd plans, sections 
and books of reference must bo prepared, and notices given, in com- 
pliance with the Standing Ordors in Parliament. In addition to 
these and similar expenses, an unsuccessful application for a special 
act entails the heavy charges which always accompany a struggle 
before a committee in Parliament. 

When, then, are the allottees of shares, who have paid deposits for 
scrip or shares in a proposed railway undertaking, entitled to recover 
back the amount of their deposits ? One main point to be attended to 
is, to ascertain the contents of the prospectuses and letters of allot- 
ment which were issued by the promoters of the undertaking ; because 
these documents form the basis of the contract which is entered into 
when the deposits are paid. Thus, if the prospectus announces a 
capital of 500,000J., divided into 30,000 shares of 501. each, and 
a party applies for a certain number of shares, and they are allotted 
to him, and he pays the deposit, — in this case, if the managers of the 
company, who receive the deposit, proceed with the undertaking 
and incur expenses, without having allotted the whole number 
of 10,000 shares, the allottee would be entitled to recover hack the 
whole amount of his deposit. Thus, in Noclcells v. Crosby (a), where 


(«) 3 15. & U. 814. At> to how fur a specials, see Peek v. Guemey, L. R., 6 H. 
promoter is liable to on action for damages L. 877. 
for deceitful representations in the pro- 
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a scheme for establishing a tontine was put forth, stating that the 
money subscribed was to be laid out at interest, and, after some sub- 
scriptions had been paid to the director in whom the management of 
the concern was vested, but before any part of the money was laid 
out at interest, the directors resolved to abandon the project, it was 
decided that each subscriber might, in an action for money had and 
received, recover the whole of the money advanced by him, without 
the deduction of any part towards the payment of the expenses 
incurred. And in Pitchford v. Davis (6), Fox v. (Jbifton (c), Bourne 
v. Freeth (<2), and other cases, the principle above laid down was fully 
recognized ; and the same doctrine has been applied to railway com- 
panies in the well-known case of Walstab v. Spottmuoode (e). 

In like manner, where it was proved that the plaintiff had been Recovery or de- 

• 11..,, , , , posit on pound 

induced to sign the subscribers agreement, under circumstances or fraud, 
which amounted to fraud in the defendants, the plaintiff recovered 
his deposit (/). 

Care should therefore be taken, that the prospectus does not state 
with more confidence than the facts justify, that the plans are ready 
to be deposited, and that all notices have been duly given so as to 
entitle the parties to apply for and obtain an act in the next session 
of Parliament ; because if it should turn out that these statements 
are not correct in faet, it may become a question whether an allottee, 
or holder of scrip, may not recover his money back from the managing 
directors, on the ground that there has been a total failure of con- 
sideration. 

But in the absence of fraud, and if the allottee has executed the Failure to re- 

9 cover deposit* 

subscribers’ agreement (g), or if he has placed himself in the same 
situation as if he had actually signed the document ( h ), then ho is 
placed in very different circumstances, as to bis right to recover back 
the deposits. Thus, where it appeared that the shares had been •£»*» 
allotted to the allottee upon the terms of the following letter of allot- 
ment : — " The directors assume the right to carry out their inton- 


(A) 5 M. & W. 2. 

(c) 6 Bing. 776. 

(d) 0 B. & C. 632. See also the valuable 
remarks made by Sir J. Komilly, AI. 11., 
in Jennings v. Broughton, 22 L. J., Ch. 

685. 

(e) 4 Bailw. Caa. 321 ; 10 Jur. 498 ; 15 
M. & W. 601. See also Galvanized Iron 
Go. v. Westoby, 16 Jur. 892; 21 L J., 
Exoh. 302 ; Ashpitel v. Setwmbc, 5 Exch. 
147 ; Chaplin v. Clarke , 4 Exoh. 408 ; 
Wontner v. Shairp, 2 Car. k K. 273 ; 
4 C. B. 404 ; 4 Railw. Cos. 642 ; Jarrett 
T. Kennedy, 6 G. B. 319. 

{/) Jarrett v. Kennedy, 6 0. B. 319; 
Watts v. Salter, 20 L J., O. P. 43. 
Where cer tain directors subsorilied for a 


largo number of shares, and paid deposits 
thereon, they were not allowed to treat 
theso bums its loons advanced by them to 
pass the Standing Orders of the House of 
Commons, because this, in a legal sense, 
was ditrcul fraud on Parliament. Per Kin- 
dersley, V.-C., Vie mods v. Borns, 22 L 
J., Ch. 1022. See also IFttlftnccs v. Feme, 
36 L J., Ch. 267. 

(g) Atkinson v. Trnck, 1 Exch. 796; 
Garwood v. Ede, 1 Exch. 264 ; 5 ltuilw. 
Cos. 134. 

(h) Clements v. Todd, 1 Exch. 268; 
5 Koilw. Caa, 132 ; WaFt v. Suiter, 10 
C. D. 477 ; 20 L. J., C. P. 43 ; Vann v. 
Cdbbohl, 1 Exch. 798. 



694< 


CHAP. XIX. — DISSOLUTION OP RAILWAY COMPANIES. 


hllftSSt ti° ns >7 adoption of all such measures as they may deem requisite 
m .g to pas* . f or obtaining the necessary parliamentary powers to form a company 

for the construction of the entire railway, or any part of it, with such 
branches, extensions or alterations as they may find expedient, and to 
apply the amount paid for deposits in discharge of any liabilities 
incurred by them under the general powers vested in them for the 
prosecution of the undertaking. A subscribers’ agreement and par- 
liamentary contract, in such form, and with such provisions as the 
committee may think necessary, will be prepared and lie at the com- 
pany’s offices for signature, from &c., both inclusive it was ruled, 
that the directors had authority to lay out the deposits in such neces- 
sary expenses as had been incurred by them in the prosecution of 
the scheme; and, it appearing that all the deposits had been so 

wiueyv. Parratt. expended, the plaintiff was nonsuited (Z). And where the letter of 
allotment merely stated that a call for only 10a. per share would be 
made, “ the directors considering it unnecessary to lock up the large 
sum of money, over and above what any expenses could require,” it 
was decided that the case fell within the principle established in 
Jones v. Harrison, and that the money was deposited for a specific 
object, i.e., the payment of the expenses, which meant the preliminary 
expenses (k). 

iowSliorou 0 ^ W ^ ere > by a circular letter, the promoters pf a company stated 

that, in the event of the bill not being obtained, the whole of the 
deposits would be returned without deduction, it was ruled that an 
allottee of shares was entitled to recover both the deposits on the 
failure of this condition, although he had subsequently executed the 
subscribers’ contract, which authorized the directors to reimburse 
themselves for preliminary expenses out of the deposits (Z). 


2. Wlmhng-np 
ofCompnines 
wilier Aba iiilnn- 
men l Act-,. 


2. Wincling-u/p under the Abandonment Acts. 

The winding-up of a railway company after the passing of the 
special act is regulated by the Abandonment of Railways Act, 1850 
(18 & 14 Yict. c. 83), as amended by sects. 31 — 35 of the Railway 
Companies Act, 1867 (30 & 31 Yict. e. 127), and the Abandonment 
of Railways Act, 1869 (32 & 33 Yict. c. 114). These statutes apply 
only to companies authorized to make railways by acts passed before 


(i) Jom v. Harrison, 2 Excli, 52; 5 
Railw. Cas. 188. 

(ifc) Willey y. Furratt, 3 Excli. 211. 
ij) Mmoatt v. Lord Londesbomtgh, 3 
& & B. 307 ; 28 L. J., Q. B. 177 ; 4 I. 


a B. 1. Sou also Lx parte Lend Lon • 
desboivH/jh, 22 L. J., Oh. 730; Ward 
v. Lord Loiulesborough, 12 0. B. 252; 
Ex parte Mowatt, 22 L, J,, Oh. 578 ; 
1 Drew. 247. 
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the Session of 1867 (m), but apply to such companies whether their 
railways have been opened for traffic or not, although they have not, 
it is believed, been ever put in force with reference to a company 
whose line was open for traffic. 

The Act of 1850, sects. 1 — 28,* provides for the issue by the 
Board of Trade of a warrant for the abandonment of any railway, 
“ whether commenced or not,” upon the application of the holders of 
three-fifths of the shares of the company. After the granting of the 
warrant of the Board of Trade the company continues to exist only 
for the purpose of winding-up of its affairs (Act of 1850, s. 29). A 
petition for winding-up the affairs of the company may be presented 
under the Companies Acts, 1862 and 1867 ; (1) By the company ; 
(2) By a creditor or creditors (ri) ; (3) By a contributory or con- 
tributories (o ) ; (4) By the Board of Trade on the application of 
certain persons interested in the company (Act of 1867, s. 32 ; Act of 
1869, s. 4). 

The company is then deemed to be an unregistered company which 
may be wound up under the Companies Acts, 18G2 and 1807 (Act 
of 1869, s. 4). If the warrant for abandonment was made (as it 
usually is (p) ) on condition that the money deposited as security for 
the completion of the railway, or secured by bond conditioned for its 
completion, should fee applied as part of the assets, the Court may 
direct that such money shall not be applicable for the payment of 
any debt which appears to have been incurred on account of the 
promotion of the company (lb. s. 5). The Court has jurisdiction to 
make an order for winding-up, without the consent of a party who 
has advanced the deposit on a security from tho company (</). The 
claims of parliamentary agents have been held to be debts iucurrcd 
in the promotion of the company (r) ; so also have the claims of a 


(m) Act of I860,. s. 1 ; Act of 1887, 
s. 31, post, Appendix. 

(to) Before the Act of 1869, a creditor 
could not petition. See Re North Kent 
R. Retention Co., L. R., 8 Eq. 868. 

(o) Sect. 40 of the Companies Act, 
1887, ia as follows " No contributory 
of a company under the principal act 
[of 1862] shall he capablo of presenting 
a petitiou for winding-up bucIi company 
unloss the members of the company are 
reduced to less than seven, or unloss tho 
shares in respect of which he . is a con- 
tributory, or some of them, either wore 
originally allotted to him or have been 
hda by him, and registered in hie name, 
for a period of at least six months during, 
the eighteen months previously to the com- 
mencement of the winding-up, or have 
devolved upon him through the death of 
a former holder ; provided that where a 
share has during the whole or any part 


of tho six months lieeu held by or regis- 
tered in the name of the wife of a con- 
tributory either before or after her mar- 
lingp, or by or in tho name of any trustee 
or trustees for such wife or for the 
contributory, such share shall, for tlu* 
purposes of this section, lw deemed to have 
upon held by and registered in tbe name 
of tho contributory.’’ By sect, 74 of the 
principal act (tho Joint Stock Companies 
.Vat, 1862, 25 & 26 Yict. e. 89), the term 
“contiilmlmy ” means “every person 
liable to contribute to the assets of the 
company, in event of tiro same being wound 
up." 

(n) See JJartji R. Co., In re, L. K. 

4 Cli. D., at p. 316. 

in) Re Wuterfonl, Lisuoiv ttnti Mr- 
Moff R. Co., Ir. R., 4 Eq. 190; 19 W. It 
145. 

(>•) Re lleumplmi inul I.uiii/tuirn JL (Vs 
L R., 10 Eq. 613. Sec also Me Keininy- 


Warmntof 
Board of Trade. 

* Bilge 425, ante 


Wlndtng-np of 
couijony. 
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3, Winding-up 
qf Companies 
under Abandon- 
ment Acte. 


Dock company. 


solicitor for the costs of procuring two amending acts (a ) ; and the 
cost of a petition by the depositor for the transfer to him of the bulk 
of the deposit moneys have been ordered to be paid out of the general 
assets of the company (t). 

A dock company incorporated by special act, with power to con- 
struct a short subsidiary branch railway, is not a railway company 
within the exception of the 199th section of the Joint Stock Com- 
panies Act, 1862, which section provides that “any partnership 
association or company, except railway companies incorporated by 
Act of Parliament,” may be wound up under that act (u). 


ton Station Act, L. R., 20 Eq. 197 ; 32 
L. T. 183 ; a peculiar oase, in which, the 
special act was passed in 1859, and the 
warrant of abandonment was granted in 
1873, upon condition that the money se- 
cured by the bond should be applied os 
part of the assets of the company. The 
railway had never been commenced, and 
until the granting of the warrant the 
company had no assets. It wee held that 


the Statute of Limitations was no bar to 
the claims of parliamentary agenti. and 
solicitors for work done for the promoters 
before the passing of the ant. 

(a) Bony B. Co., lure, L. R., 4 CL D. 
815. 

(t) Bo LmujMrne B. Co., L. K., 12 Eq. 
454. 

(u) Re Barmouth Docks Co., L. R., 17 Eq. 
181 j 43 L. J., Ch. 110. 
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TEE RAILWAY RATES RULES, 1888 (a). 

The Railway inn Canal Traffic Act, 1888. 

(61 & 62 Viot. o. 26.) 

Board of Trade Mules with respect to classifications of merchandise traffic, 
and schedules of maximum rates and terminal charges applicable thereto, 
to be submitted to the Department lender the provisions of the above 
Act (so far as regards Railways) ( b ). 

Note. 

Section 24 of the Act provides as follows : — 

“ (1.) Notwithstanding any provision in any general or special Aofc, every 
railway company shall submit to the Board of Trade a revised classification 
of merchandise traffio, and a revised schedule of maximum rates and charges 
applicable thereto, proposed to be charged by such railway company, and 
shall folly state in snoh classification and schedule the nature and amounts 
of all terminal charges proposed to be authorised in respect of each class of 
traffic, and the circumstances under which suoh terminal charges are pro- 
posed to be made. In the determination of the terminal charges of any 
railway company regard shall he had only to tho expenditure reasonably 
necessary to provide the accommodation in respect of which snch charges 
are made, irrespective of the outlay which may have been actually incurred 
by the railway company in providing that accommodation. 

“ (2.) The classification and schedule shall be submitted within six months 
from the passing of this Act, or such further time as the Board of Trade 
may, in any particular case, permit, and shall be published in such manner 
as the Board of Trade may direct. 

“(8.) The Board of Trade shall consider the classification and schedule, 

(a) Note by Editor.— The Editor is have been no material alterations, 
responsible for this title, which ho has The Buies are made under b. 35 of the 
adopted to distinguish the present rules Act. The “maximum rate*” ore those 
from the forthcoming Canal Tolls and Bates charged when the companies not as car* 

Buies, and Railway and Canal Commission rier>, and the tolls for the use of the 
B-niaa. lino, and the charges for engines are loft 

(l) Note by Editor.— These Rules wore untouched, such being the. presumed in* 
also submitted in draft to both Houses of tention of the Legislature in speaking of 
Parliament on the 10th of August. There maximum rutci. not tolls. 

H. — VOL, I. n‘ 



698 


APPENDIX. 


and any objections thereto, which may be lodged with them on or before the 
prescribed time and in the prescribed manner, and shall communicate with 
the railway company and the persons (if any) who have lodged objections, 
for the purpose of arranging the differences which may have arisen. 

“ (4.) If, after hearing all parties whom the Board of Trade consider to 
be entitled to be heard before them respecting the classification and 
schedule, the Board of Trade come to an agreement with the railway com- 
pany as to the dassifioation and schedule, they shall embody the agreed 
classification and schedule in a Provisional Order, and shall make a report 
thereon, to be submitted to Parliament, containing such observations aB 
they think fit in relation to the agreed dassifioation and sohedule. 

“ (5.) When any agreed classification and schedule have been embodied in 
a Provisional Order, the Board of Trade, as soon as they conveniently can 
after the making of the Provisional Order (of which the railway company 
shall be deemed to be the promoters), shall procure a Bill to be introduced 
into either House of Parliament for an Act to confirm the Provisional 
Order, which shall be set ont at length in the schedule to the BilL 
“ (6.) In any case in which a railway company fails within the time men- 
tioned in this section to submit a classification and schedule to the Board 
of Trade, and also in every case in which a railway company has submitted 
to the Board of Trade a classification and schedule, and after hearing all 
parties whom the Board of Trade consider to be entitled to be heard before 
them, the Board of Trade are unable to come to an agreement with the 
railway company as to the railway company’s classification and schedule, 
the Board of Trade shall determine the classification of traffic which, in the 
opinion of the Board of Trade, ought to be adopted by the railway com- 
pany, and the schedule of maximum rates and charges, including all 
terminal charges proposed to be authorised applicable to such classification 
which would, in the opinion of the Board of Trade, be just and reasonable, 
and Bhall make a report, to be submitted to Parliament, containing such 
observations as they may think fit in relation to the Baid classification and 
schedule, and calling attention to the points therein on which differences 
which have arisen have not been arranged. 

“ (7.) Alter the commencement of the session of Parliament next after 
that in which the said report of the Board of Trade has been submitted to 
Parliament, the railway company may apply to the Board of Trade to 
submit to Parliament tbe question of the dassifioation and schedule which 
ought to be adopted by the railway company, and the Board of Trade shall 
on such application, and in auy case may, embody in a Provisional Order 
snch classification and schedule as in the opinion of the Board of Trade 
onght to be adopted by tbe railway company, and procure a Bill to be 
introduced into either House of Parliament for an Act to confirm the 
Provisional Order, which shall be set out at length in the schedule to the 
Bill. 

“ (8.) If, while any Bill to confirm a Provisional Order made by the Board 
of Trade under this section is pending in either House of Parliament, a 
petition is presented against the Bill or any classification and sohedule 
comprised therein, the Bill, so far as it relates to the matter petitioned 



ItMMMl. 


against, shall be referred to a Select Committee, or if the two Houses of 
Parliament think fit so to order, to a joint Committee of such Houses, and 
the petitioner shall he allowed to appear and oppose as in the case of a 
private Bill. 

“ (9.) In preparing, revising, and settling the classifications and schedules 
of rates and charges, the Board of Trade may consult and employ such 
skilled persons as they may deem necessary or desirable ; and they may pay 
to such persons such remuneration as they may think fit and as the Treasury 
may approve. 

“ (10.) The Act of Parliament confirming any Provisional Order made 
under this section shall be a public general Aot, and the rates and charges 
mentioned in a Provisional Order as confirmed by such Act shall, from and 
after the Aot coming into operation, be the rates and charges which the 
railway company shall be entitled to charge and make. 

“ (11.) At any time after the confirmation of any Provisional Order under 
this section any railway company may, and any person, upon giving not 
less than twenty-one days notice to the railway company may apply in the 
prescribed manner to the Board of Trade to amend any classification and 
schedule by adding thereto any articles, matters, or things, and the Board 
of Trade may hear and determine such application, and classify and deal 
with the articles, matters, or things referred to therein in such maimer as 
the Board of Trade shall think right. Every determination of the Board 
of Trade under this sub-section shall forthwith be published in the 
‘London Gazette/ and shall take effeot as from the date of the publication 
thereof. 

"(12.) Nothing in this section shall apply to any remuneration payable 
by the Postmaster-General to any railway company for the conveyance of 
mails, letter bags, or parcels under any general or special Aot relating to 
the conveyance of mails, or under the Post Office (Parcels) Act, 1882. 

" (18.) Nothin g in this section shall apply to any remuneration payable by 
the Secretary of State for War to any railway company for the conveyance 
of War Office Btores under the powers conferred by the Cheap TrainB Act, 
1883.” 

Section 86 of the Act provides as follows 

“All the provisions of Part II. of this Act relating to any railway com- 
pany shall, so far as applicable, apply to every canal company, and to every 
railway and nanal company j and in Part II, of this Act, unless the context 
otherwise requires, the expression ‘ railway company ’ shall include a oanal 
company and railway and canal company, and the expression * railway 
shall include a oanal, and the expression 1 rate ’ shall include tolls and dues 
of every description chargeable for the use of any canal or by any canal 
company.” 

Note.—# is desirable that all memorials, objections, md other documents 
should be printed* In any case they should be on paper of foolscap size, 
written or printed on one side of the paper only , and with a quarter margin. 
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Emm of pro- 
posed claaslfirj.- 
tion and 
schedule. 


Time for Bub- 
mission of 
classification 
and schedule, 
printing, Ac. 


Existing rates 
and charges, 
when and how 
to he stated. 


Rules. 


. 1. The revised classification of merchandise traffic and revised schedule 
of maximum rates and charges applicable thereto to be submitted by every 
company to the Board of Trade under the Act (in these rules referred to 
as “ the proposed classification and schedule ”) shall be, as far as practicable, 
in the Bonn No. 1 in the Appendix with such variations as circumstances 
may require (c). There shall be fully stated in the proposed classification 
ami schedule amongst other things 

(a.) The proposed rates and charges in respect of train loads and truck 
loads, or for increased quantities so far as is applicable to the traffic, 
and also for small packages and parcels, and for other merchan- 
dise traffic if and when conveyed by passenger or special train. 

(ft.) The nature and amounts of all terminal charges proposed to be 
authorised in respect of each class of traffic, and the circumstances 
under which such terminal charges are proposed to be made. 

(c.) As far as practicable, the existing maximum rates which the company 
arc by statute authorised to charge for the goods mentioned in the 
classification. 

(d.) As far as practicable, the existing terminal charges in respect of the 
several classes of traffic, showing in each case the authority for 
making the charge. 

2. The proposed classification and schedule shaU'be submitted to the 
Board of Trade as soon as may be after the passing of the Act (d). It 
shall be in print, and must be printed on one side only of the page of 
paper, so as to leave the back of the page blank. Three printed copies 
must be transmitted to the Board of Trade, one of which must be sealed 
with the seal of the company, and signed by the secretary. At the end of 
the proposed classification and schedule, or on some conspicuous part of 
the print thereof, a notice must be inserted stating that [objections are to 
be made by notice of objection addressed and sent by post to the Board of 
Trade, marked on the outside of the cover enclosing it “ Railway and 
Canal Traffic Act, 1888,” and that the notice of objection is to be sent 
to the Board of Trade within eight weeks from the date of the first 
advertisement of the submission of the proposed classification and 
schedule. 

3. Where the company are unable to set ont in the proposed classifica- 
tion and schedule statements of the existing maximum rates and charges, 
and the existing terminal charges in respect of the several classes of traffic 


(c) Note by Editor . — From a comparison 
of the form in Appendix No. 1, with the 
clauses now generally 1 in nse (see sample, 
ante, p. 467), it will be Been that great 
changes in foim will be effected by Idle 
proposed classification and schedule. The 
truck rates, the train-load rates, and the 
rates graduated by distance are new ; bnt 
this graduation of rates by distance and 
quantity is, it is conceded, intended to 


operate by way of qualification of the 
mileage rate. 

(d) Note by Editor .— See sub-e. 2 of s. 24, 
ante, p. 697. 

The Act passed on the 10th August, 
1888. These Kulea were made on the 
10th November, and submitted to Par- 
liament on the 20th November, 1888. 
They had, however, been submitted mi 
draft (see note (6), ante), long before. 
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mentioned in the proposed classification and schedule, the company shall 
transmit with the proposed classification and schedule a printed statement, 
made ont in a tabular form, showing, as far as practicable, the existing 
maximurarates and charges for merchandise traffic which the company are 
authorised to charge, and the existing terminal oharges, showing ^the 
authority for each of them. "Where the statement oannot be made out in 
a tabular form, the sever abates must be set ont against the items or group 
of items. Three printed copies must be sent. 

4. With the proposed classification and schedule there must also be 
sent three printed copies of the following s — 

(a.) A statement and map showing the lines of railway to whioh the 
proposed classification and sohedule are to apply (a), specifying 
with respect to each line whether it is owned, leased, or worked, 
or partly owned, leased, or worked by the company. 

(b.) A statement setting forth all the cases in which the company have 
been authorised to demand and receive any special rateB or charges 
in respect of any lines, stations, or works. 

(c.) A statement of the names of the several newspapers in which the 
company propose to advertise that the proposed classification and 
schedule have been submitted. 

6.— (1.) The company shall, within one week from the date of the sub- 
mission to the Board of Trade of the proposed classification and schedule, 
publish advertisements of the fact that a proposed classification and schedule 
have been submitted to the Board of Trade — 

(a.) In the London, Edinburgh, or Dublin Gazette, according as the 
line of railway affected is situate or partly situate in England, 
Scotland, or Ireland. 

(b.) In such newspapers circulating in the districts served by the com- 
pany’s system as the Board of Trade may in each case approve, 
or, in default of such approval, as the oompany shall select. 

(e.) At every passenger station on the company’s system. 

The advertisement Bhall he in the Form No. 2 in the Appendix, with 
such variations as circumstances may require, and there shall be set out 
therein, amongst other thingB, the following statements 
(d.) That anyone wishing to raise objections to the proposed classifica- 
tion and schedule may forward by post a notice of objection to 
the Board of Trade in the prescribed form, marked on the outside 
of the oover enclosing it “ Bailway and Canal Traffio Act, 1888,” 
on or before the expiration of eight weeks from the date of the 
first advertisement ; 

(a.) The date on which the term of eight weeks expires j 
(/.) That every objector must transmit to the secretary of the oompany 
at its principal office a copy of the notice of objection j 

(a) Note by Editor.— These words do not same company, in consideration of dif- 

appear to leave an opening for different ferenoes in expense of construction, 
charges on different unes owned by the 


Additional docu- 
ments to be 
forwarded to 
Board of Trade. 


Advertisements. 
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Station adver- 
tdsesiants. 

Copies of 
classification 
to ke kept by 
company 
for sale. 


Fees and 
expenses. 


Form of 
notice of 
objection. 


Signature 
and address 
of objector. 


Transmission 
of notices of 
objection. 


Notice of 
objection to 
be sent to 
company. 


Grounds of 
objection to be 
stated. 


Hearing of 
objections. 


(g.) That printed copies of the proposed classification and schedule can 
be obtained at the price of one shilling at the principal office of 
the company, or on application to any station-maBter. 

6. Eaoh station advertisement shall be printed in large type, and posted 
in a conspicuous place in the station. 

7. Printed copies of the proposed classification and schedule shall be 
kept at the principal office of the company for sale to any applicant, and 
shall be obtainable from any station-master of the company at the price of 
one shilling per copy. 

8. The company shall, with the proposed classification and schedule, 
transmit to the Board of Trade the sum of 501., which may be paid by a 
cheque for that sum drawn by the company, and payable to an assistant 
secretary of the Board of Trade. This fee will not necessarily cover the 
costs of all inquiries and other matters arising upon the settlement of the 
classification and schedule, and the oompany may be required to defray 
any expenses incurred by the department which are not covered by the 
said sum of 501. 

Objections (/). 

9. Every objection must be submitted to the Board of Trade by a notice 
of objection in writing or print. Form No. 8 shall he used, with snoh 
variations as circumstances shall require. 

10. Every notice of objection shall be signed by the person making the 
objection, or where the objection is by a company or r body or association 
of persons, by some person or persons on behalf of the company, body, or 
association, and shall state a postal address to and at which notices may be 
served or communications addressed to the objector or objectors. 

11. Every notice of objection shall be transmitted by post to the Board 
of Trade within eight weeks from the date of the first advertisement of the 
submission of the classification and schedule to the Board of Trade, and 
there shall he marked on the outside of the cover enclosing each notice of 
objection “ Railway and Canal Traffic Act, 1888.” 

12. A copy of every notice of objection must at the same time be sent 
to the secretary of the company affected thereby, by prepaid letter, addressed 
to the company at its principal office. 

18. Every notice of objection shall state clearly and as concisely as 
possible, by reference to the proposed classification and schedule, the 
precise portion of the classification or schedule objected to, and the grounds 
of objection. 

14. After the expiration of eight weeks from the date of the first 
advertisement of the submission of the proposed classification and schedule 
to the Board of Trade, a time and place shall be appointed by the Board 

(/) Note ly Editor. — Objections to the maximum and the actual charge. In 

maxvmim rates, even if they should sue- connection with this view, see and con* 

ceed, would not, except iu case of short eider the restriction of “ reasonableness,” 
distances (where the maximum is bettered contained in sect. 86 of the Railways 

to be commonly charged) be of much use, Glauses Act, 1845, and the comments 

unlees they result in narrowing the usually upon that seotion (p. 447, ante), 
wide margin (see p. 451, ante) between 
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of Trade for disposing of the objections which have been duly lodged with 
the Board of Trade, notice whereof shall be given by post to each objector 
at the address mentioned in the notice of objection, and to the secretary of 
the company. 

15. If any objector or the company fails or fail to attend at the time Defcnista 
appointed for disposing of objections, the Board of Trade may proceed to 2HK?" 
dispose of the matter in the absence of any of the parties interested, or may oWeot ‘ on *‘ 
adjourn the hearing of the matter. 


Miscellaneous. 

16. The time for doing any act required by these Rules to be done may ^ n ^ nof 
be extended by the Board of Trade, notwithstanding that the time pre- e ’ °‘ 
scribed for doing the act may have expired, and the Board of Trade may, 

if they think fit, in any special case dispense with the performance by the 
company or any objector of any act required to be done under these 
Buies. 

17. In these Buies, unless the context otherwise requires,— 

“ The Act ” means the Bailway and Canal Traffic Act, 1888. 

Words importing the singlar number include the plural number, and 
words referring to persons shall be deemed to refer by that expression 
to corporations and bodies of persons. 


By the Board of Trade, 

Courtenay Boyle, 


Dated the 19/A day of November, 1888. 


Railway Department. 


APPENDIX, 

Fonus. 

No. 1.— Promoted Clarification of Merchandise Traffic and Schedule if Maximum 
Rates and Charges. 

Instbuotions. 

1. If the fiTiating maximum rates in respect of the various items in any class 
canno t be easily tabulated, such rates should be set out against each item or group of 
itemB. 

2. In the case of each class of traffic the company should state tlie amount of the 
terminal charges proposed to be authorised, specifying closely the various services in 
respect of which such charges are to bo made, the amount intended to bo charged 
for each service, and the amounts at present charged, 

S. The proposed rates and charges for small packages (not exceeding S00 pounds in 
weight), parcels, and merchandise traffic in passenger trains are to bo stated as 
indicated in the Form, 


I.— Mineral Traffic). 

Class A 

| State how carried , and other particulars.] 
[<Set out list of article/.] 
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Maximum Bates. 


Proposed Maximum Rates. 

♦For first 
— Miles, or 
any port of 
such distance. 

* For next 
— Miles, or 
any part of 
such distance. 

* For the 
Remainder 
of the 
distance. 



3d 


ijl g | 

r IJ 


p 


* The adoption of a systom of gra- 
duated rotes In this Table la not to be 
taken sb an Intimation that such a 
system or mode of charging is pre- 
scribed by the Board of Trade, 
t State the number of trucks. 

% State the number of tons per truck 
load. 


Proposed Terminal 
Charges. 


Nature of 
Charge. 


Nats.— It should 
be stated under! 
what circum- 
stances each ter- 
minal charge Is 

S eed to be 


Amount of 


Existing 

Maximum 

Rates, 


Observation^ 


When more 
scales than | 
one, st 
highest and] 
lowest 
thorised. 


Class B. 

[State Imo carried , and other pai'ticulan.'] 
[Set out list of art iolet.'] 
Maximum Bates, 


f N.B. — This classification to be continued lor the different classes of goodB traffic.] 


ANIMAL CLASS. 


EXCEPTIONAL ABTIOL1S. 
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SMALL PACKAGES, PARCELS, AND MERCHANDISE TRAFFIC CONVEYED 
BY PASSENGER TRAINS. 


REGULATIONS AS TO MERCHANDISE TRAFFIC. 


No. i.— Advertisement. 

THE RAILWAY AND CANAL TRAFFIC ACT, 1888. 

Proposed Revision op Classification and Rates and Charges foe 
Merchandise Traffic. 

[Name of Company.] 

Notice is hereby given that, pnrsuant to the Railway and Canal Traffic Act, 1888, 
this company has submitted to the Board of Trade a proposod revised classification of 
merchandise traffic, and revised schedule of mutimnro rates and charges applicable 
thereto, proposed to be charged by this company ; and that in such proposed classifi- 
cation and schedule there are stated the nature anrl amounts of all terminal charges 
proposed to be charged in respoat of each class of traffic, and the circumstances under 
which the terminal charges are proposed to bo made. 

Printed copies of the proposed classification and schedule can be obtained at the 
price of Is. at the principal office of the company [here state the address], or from 
any station-master of the company. 

Anyone wishing to raise any objection to the proposed classification and schedule 
may forward, by post, a notice of objection to the Board of Trade, marked on the 
outside of the cover enclosing it “ Railway and Canal Traffic Act, 1888.” 

Notices of objection must be transmitted to the Board of Trade so as to reach thorn 
on or before the expiration of eight weeks from the day of 

Every objector must transmit to the secretary of the company at its principal office 
[here state the address] a copy of the notice of objection, otherwise tho objection will 
be liable to be dismissed without being heard. 

Due notice will he given of the time appointed by the Bbard of Trade for hearing 
and disposing of notices of objection. 

Secretary. 


No. 8. — Notice of Objection. 

railway and canal traffic act, im. 

To the Board of Trade : , 

I the undersigned [ Jill in Christian and surname of objector] hereby give 
notice that I object to the parts of the proposed classification of merchandise traffic 
and schedulo of rotes and charges of the company set forth in the first 
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column of tho schedule to this notice, on the ground set forth in the second column 
of this notice, and that my address, to which all notices and comm unication s may be 
sent, is [here state address of objector in full]. 


Dated the day of 


(Signed) 


SCHEDULE. 


Referenco to Proponed UnBsiilcation and Schedule 


lii minds of Objection. 



' INDEX. 


Abandonment of railway by authority of Board of Trade, 425 
winding-up of company upon, 095 

Abatement of works constructed without consent of certain public 
authorities, 162 

Absent party, compensation to, 254 

course of, if dissatisfied with course of company, 260 

Abstract of title to lands, usually delivered, 321 
costs of, 326 

Accidents, notice to Board of Trade of, 422 

if anticipated, Board of Trade may authorise entry, 418 
in case of, lands may be entered upon, 203, 418 
to passengers, damages recoverable in respect of, 594 
when resulting in death, 607 

through negligence of workmen during construction of railway, 398 
to labouring classes, when Board of Trade to appoint arbitrator, 424 
liability of company in respect of, limited, 424 

Accommodation works to be made, 368 
reference to justices concerning, 369 

concurrent jurisdiction of High Court, 370 

Accountability of officers of company, 77 

Accountant-General, monies paid into bank in his name, 308 

substitution of Paymaster-General for, 308, n. See Paymattir- 
General. 

Accounts, mode of keeping, by directors, 76 
balancing of books half yearly, 76 
annual, preparation of, for overseers, 77 
to be prepared and printed seven days before meeting, 78 
forwarding of, to Board of Trade, 78 
audit of, 77 

auditor need not be shareholder, 77, note (r) 
appointment of additional auditor, 79 
printed copies to be distributed, 78 
penalty for falsifying, 79 
may be inspected by shareholders, 76 

by mortgagees and bond creditor, 122 
by inspectors of Board of Trade, 79 
by inspector^ appointed at extraordinary meeting, 79 
for purposes of passenger duties, 505 

Act, special, usual provisions of, 26, And see fyedal Act. 
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Aot OB' God, definition of, 649 

camera’ responsibility does not extend to, 549 

Action for calls, 94, 97 

statement of claim in, 97 
defences to, 98, 99 

for penalties for entry on land without consent, or deposit, 187 

Addition A. ti land, purchase of, for extraordinary purpo sen, 162 
compulsory power, as to revival of, 166, note (t) 
capital, 136 

Address-book of shareholders to be kept by company, 93 
copy may be obtained by shareholders, 93 

Adjournment of meeting, 29 

Administrators, liable to pay calls, 101 
may convey lands, 161 

Adverse claimants to money paid into court, costa of, 311, 316 

Advertisements, preliminary, to proceedings in Parliament, 4 
to working agreement, 526 

Advice notes, damage from incorrect, 554 
when company liable for, 554 
when not liable, 554 

Affidavits to obtain writs of certiorari, 286 

use of, on rating appeal, to prove railway profits, 690 

Agent, for railway bill, 2. See Pnrlinmnitary Agent. 

Agreement in bill between promoters and landowners before act, 141 
not binding on company, if ultra vires, 143 
requires ratification, if intra vires, J 50 
personal liability of promoters, 152 
colourable payment to landowners, 156 
cases of extension bills, 159 
compensation recovered, though no land taken, 159 
specific performance decreed though line abandoned, 158 
refused, 154 

between company and landowners after act obtained, 160 
working, 526. And see Working Agreement. 
to charge equal fares between competitive stations, 530 
as to canal traffic, 532 

order for traffic facilities notwithstanding, 484 
power to take extra charges by, 459 

Agriculture, chambers of, locus standi of before Pari. Committee, 12 
before Railway Commission, 433 

Airways may be made by owners of mines, 239. And see Mines. 

Allotment of shores, when to be made, 85 
letters of, 86 

require a penny stamp, 86, note (d) 
notice of contract by posting, 87 
contracts for sale of, 86 

dealings in, not recognized by Stock Exc han g e, 85 
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Allottees, may be registered by company, 87 
when liable to contribute, 88 

right of, to recover deposits on dissolution of companies, G02 
Altered Plans, &c. } deposit of, 339 

Amalgamation, how for lawful, 54, 60 

rights and liabilities of amalgamated company, 535 
definition of " Amalgamation,'* 535 
construction of acts of dissolved company, 535 

Amalgamation Committee, 1872.. .429, 536 

Amendments to bill, when proposed in Commons, 16 

in Lords, 20 


Animals, carriage of, 555 

specimen maximum charges for, 460 
re-classification of, 463 
company are insurers of, 555 

exception of “proper vice,” 550 
company not bound to carry, 557 
special contracts as to, 503 

must be reasonable and signed, 565 
limitation of liability for, 564 
applies to dogs, 567 
obligation to cleanse cattle truck, 559 
provision of water and food for, 559 

Appeal against a poor-rate, 689. And see Bating of Railmy. 
from Railway Commission, 438 

Apportionment of tent where leasehold land, &c. taken, 244, 252 
in the case of copyholds, &c., 252 
Act of 1870 applies to dividends, 72 

Approaches to abridge, to be made and repaired by company, 356 

Aqueducts, general powers to make, 352 
malicious injuries to, 540 

Arbitration, assessment of compensation by, 181, 250 
claimant may demand, 181 
company may not, 182 
between railway companies, 522 
jurisdiction of Railway Commission as id, 438 

between companies, either disputing com\miy may nufonv, 138 
between companies and public, with consent, 438 
cannot be restrained by injunction, 257 
except for corruption, &e., 257 
costs of, and taxation of costs, 265, 260 
submission to, may be made rule of court, 260 
proceedings at reference, 257, 267 

Arbitrators decide on compensation payable, 250 

when claimant may reejuire his claim to lie settled by, 181, 2«>U 
mode of appointing, 266 

what is a valid nomination and appointment of, 257 
death or incapacity of, 259 
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Arbitrators— conUnucil. 

failure of, to make award, 237. And see Award, 
refusing or neglecting to act, 259 
are required to appoint an umpire, 258 
when Board of Trade appoint, 258, 424 
must subscribe a declaration, 259 

same to be made before a justice, 259 
proceeding at the reference, 267 
powers of, os to evidence, 259 
may obtain professional assistance, 267 
must regard damage by severance, 260 
may give evidence os to what passed before them, 27 1 
lien, of, for costs, 239, note (c) 

Arches, general powers to make, 352 

land must be purchased under, 352, note ({) 
when required to he made, 348 

other engineering works may be substituted for, on certificate of Board 
of Trade, 348 
height and width of, 357 

Arrangement, scheme of, by company unable to meet engagements, 537 
stay of actions, on scheme being filed, 538 
scheme not binding on unpaid landowners, 539 

Ascents of bridges and roads, 357 

Assessment of railways to the poor-rate, 641. See Rating of Railway. 

Asbythment, action for, in Scotland, 613 " 

Attachment, does not lie against company for not performing award, 271 
in respect of right to compensation, 177 

Attorney-General, may be put in motion by Board of Trade, 420 
bound to act on certificate of Board, 420 

Auditors, to be appointed at the ordinary meeting, 77 
not necessarily shareholders, 77, note (r), 79 
rotation of, 77 

accounts to be delivered to, fourteen days before meeting, 78 
to have assistance from accountants, if necessary, 78 
appointment of, by Board of Trade, 79 

Avenue protected in certain cases, 203 

Award. See Arbitrators. 

within what time arbitrators should make, 261 
umpire, 263 

enlarging time for making, 261, 263 
no action lies on award made after three months, 261 
but court will not Bet it aside on motion, 268 
to be delivered in writing to the company, 259 
may bo inspected by the other party, 259, 260 

and company must furnish copy to the other party, 25.9 
not bad for defects of form, 260 
what ih form and what substance, 269, note (e) 
when invalid, 269 
when good, 269 
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Award —continued. 
how enforced, 271 

if disputed, when, deposit may be withdrawn, 270 
need not mention costs, 268 

Baggage, soldier’s, obligation to carry, 600 

Balance-sheet to be made, 76, 78 

to be delivered to auditors fourteen days before meeting, 77 
to be produced at any ordinary meeting of shareholders, 76 
shareholders may inspect at certain periods, 76 
required by “ Regulation of Railways Act, 1868 ”...78 

Bank of England, when purchase-money to be deposited in, 183 

Bankrupt ceases to be a director, when, 32, 33 
shares belonging to, 92 

to bankrupt director, in trust for company, 33 
liability to pay calls, 101 

when shares remain in the order and disposition of, 111 

Bequest of shares, 101 
will pass stook, 102 

Betting, on platform or in carriage, 621 
conviction for under Yagrant Act, 521 

Bill, railway, notices prior to application for, 4 
inspection oij at Private Bill Office, 6 
passage through House of Commons, 2 
of Lords, 17 

summary of standing orders as to, 3 
power of directors to apply for, 68 

expenses of promoting, may not he defrayed oat of company’s funds, 
68, 69 

costs of successful, charged on company, 27. See Special Act. 

costs of opposing, 59 

agreement to withdraw opposition to, 61 

Bill of exchange, directors have no power to accept, 38 
Bills of costa in Parliament may he taxed, 21 

Blank, transfers in, not recognized by Stock Exchange, 120 
void, 104 

Board oe Trade, constitution of, 406 

history and character of their jurisdiction, 406 
certain powers ofj transferred to Railway Commissioners, 406 
re-transfer to Board of Trade, 406 
grant by, of certificates under R. Co. Powers Acts, 408 
under Construction Facilities Acts, 410 
authority over railways of illegal gauge, 411 
to sanction deviations, 411 
authority to superintend re-classification, 463 
to frames re-classification, 465 
to superintend works, 416 
over bye-laws, 418 
to originate prosecutions, &u., 420 
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Board os 1 Trade— contmaed. 
authority — continveil. 

to require retains of traffic, 421 

of accidents, 422 

to regulate third-doss (parliamentary) trains, 423 
speed of mail trains, 424 

to appoint arbitrators, umpires and inspectors, 424 
to authorize abandonment of railways, 125 
light railways, 426 
notices, &c. to and from, 427 

interference by, if Railway and (Janal Traffic Act violated, 433 
certificate of, for complaint of chambers of commerce, &c., 433 
authorizing additional capital, 140 
deposits with, under standing orders, 5 
held to he judges, and not arbitrators, 408 
absolute discretion of, as to opening line, 415 

Bond may be required by the Postmaster-General, 498 
from officers of company, 77 
for payment of duties on passengers, &c., 506 
for money borrowed by company, 121. See Lloyd’s Bands. 
whether within Statute of Mortmain, 121, note (d) 
remedies to recover, 122, 123 
when unauthorized, 131 
Lloyd’s bonds, 132 

valid if for work done, 132 
required before entry on lands in certain cases, 184 
must be given in terms of the Btatute, 189 * 

examples of insufficient bonds, 189 
separate bonds to tenants in common, 191 
valid, may be substituted for invalid, 192 
where land subject to mortgage, 192 
required before lands are used for temporary purposes, 202 

Book of reference, to be deposited with clerk of the peace, 5 

Board of Trade, 5 

copy of, to be deposited with parish clerk, 5 
contents of, 7 

alteration of, in case of mistake, 338 

Booking, through, liability of company on, 620 
obligation to book through, 490 

enforcement of, by Railway Commissioners, 476 

Bookkeeper to be appointed by company, 76 

Books of proceedings of directors to be kept, 38 
signed by the chairman primd facie evidence, 38 
of accounts to be kept, 76 
when to be balanced, 76, 78 
when open to inspection of shareholders, 76 
to be delivered up by officers of company, 77 
to be open to inspection of Inland Revenue, 505 

Boring on lands, when allowed, 183 

Borrowing powers, mode of exercise of, 121 

Branch line, land within limits of deviation may be taken for, 348 
when land beyond limits of deviation may be taken for, 349 
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Branch Line — continued, 

railways under control of Board of Trade, 416 
power to landowners, &c., to lay down, 441 

obligation on company to allow communication, 441 

right to run train on main line cannot be enforced, 442 
rating to poor rate, rateable as bringing profit to main line, 657 
where branch fused in main line, but worked differently, 657 
where dividend guaranteed, 662 
where branch leased to main line, 665 

where branch amalgamated with main line, and perpetual annuity 
charged on main line, 666 

Brickfield may not be taken for temporary purposes, 200 

Bridges, when a deviation is permitted, 348 
over road, or to carry roads over railway, 366 
construction of, over roads, 367 
over railway, 357 

accommodation, required to he made, 368 
general powers to make, 352 . 
supervision of, by Board of Trade, 413 
substitution of, for level crossings, 363 
cases relating to the construction of, 382 
liability for ML of brick from, 402 
malicious injuries to, 518 
repairs of, 358 
width of, 357 

Brokers, rifles as to, 114 

remedies ofj against principal, 115 
when not responsible for forged scrip, 116 
stamp on note of contract with, 116 

commission, when allowed on investment of purchase-money, 312 

Brooks, general powers to cross, divert or alter course of, 352 

Buildings, general powers to erect, 352 
for temporary purposes, 200 

may be rebuilt in certain cases with monies given os compensation, 
298, 300 

coats in such cases, 314 

Bye-laws, general power to make, 508 

statutes requiring the sanction of justices repealed, 419, note (A) 
affecting public, must be sanctioned by Board of Trade, 418 
As to carriage of explosive substances, 420 
allowance of, by Board of Trade, docs not validate, 513 
text of bye-laws affecting public, 609 

“ bad" bye-laws, 609, note (s), 510, note (a) 
publication of, 512 

penalty not recoverable without publication, 512 
affecting servants of company, 512 

Board of Trade have no jurisdiction over, 419 
copy ofj to be given to servants affected, 513 

Cab, injunction refused to admit to station, 472 
prosecution of cabman for trespass, 547 



714 


INDEX. 


Calls on shares, how to he made and recovered, 93 
meaning of term “call," 95 
must he made by directors, 95 
only shareholders liable to, 94 
notice of, 96 

must be given, 96 
may be waived, 96 
resolution to moke, 95 
may be made payable by instalments, 97 
interest on, 94, 97 

payment of interest on, out of capital, 14 

must be paid up by shareholders before dividend is payable, 

before transfer, 108 

form of statement of daim and evidence in action to recover, 97 
defences in action for, 98 
when infant liable to pay, 100 
bankrupt, 101 

executors and administrators, 101 
legatees, 101 

forfeiture of shares for non-payment of, 112 

Campbell’s (Loud) Act, 607 
act to amend, 608, note (h) 

Canal, general powers to cross, 352 

restriction upon lease of, to railway company, 533 
obligation of railway company to dredge, 533 
company, obligation of, to forward traffic, 482 
power of, to get traffic forwarded, 482 
at through rotes, 490 

traffic of, prediction of Amalgamation Committee as to, 430, note (e) 
amalgamation of with other canal, recommendation of, 633 

Capital, of the company, to be divided into shares, 89 

to be subscribed before compulsory powers can be enforced, 165 

conversion of shares into stock, 93 

must be disbursed for purposes for which it was raised, 34 

additional, creation of, 138 

offer of new shares to existing shareholders, 138 

preference stock, 139 

debenture stock, 139 

preferred and deferred stock, 140 

certificate of Board of Trade, 140 

Car hi ages may be viewed by inspectors, 444 
may be detained, 444 
must be of specified character, 445 
for smoking to be provided, 446 
may not be taken in execution, 131 

Carriers, rights and liabilities of company as, 445 
liabilities of, at common law, 545 

under Railways Clauses Act, 1845.. .543 
Carriers Act, 572 

Railway and Canal Traffic Act, 1854... 482 
company may relinquish carrying business, 544 

may be compelled to cany by Railway Commission, 485 
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Carriers — con tin ued, 

special contracts by, must bo sigued and reasonable, 565 
what are reasonable conditions by, 568 
wbat unreasonable, 570 

of goods, rights and liabilities of company as, 346 
company liable as insurers, 546 
of passengers, company not insurers, 594 
liability for negligence, 595 
of passengers’ luggage, company are insurers, 586 
of goods and passengers liable beyond their own line, 020 
liability of, under Lord CuinpWll’s Act, 607 
canal companies may become, 534 

Carriers Aot, protection of, 572 
test of sections of, 573, 577, 578, 579 
what goods are within, 573 
to what kind of loss act applies, 674 
loss hy gross negligence, 574 
loss hy over carriage, 574 
declaration under, need not he formal, 577 
no protection against felony of servant, 579 
who is a servant, 679 
what is evidence of felony, 580 
unsuitability of, to railway traffic, 582 
temporary “ agreed " rates, 583 

Case, special, arbitrator under L. C. Act may state, 209 
CASTiNG-VQira of chairman at meetings of directors, 34 
Cattle straying, 368 

watering-places for, 388. And see Animals. 
carnage of, 555. See Animals. 

Cattle Dock, nuisance by, not icstraiuable, 162 

Certificate of shares, when to bo issued, 93 

priiuft facie evidence of title, 93 
may be renewed, 93 
after transfer, 108 

for debenture stock, declaration to bo endowed on, 09 
of Board of Trade, for deviations hi engineering works, 412 
under Railway Companies Powers Act, i 8(51.. .409 
under Railways Construction Facilities Act, 1801, ..4 10 
authorising chambers of commerce, &c., to apply to Railway Com 
mission, 433 

of one justice prior to exercise of borrowing powers, 121 
of two justices prior to exercise of compulsory jioweis, H53 
by two justices that lands have been omitted by mistake, .139 
deposit of, with clerk of the peace, &c., 339 
need not appear on inquisition, 282 
of works executed, hy surveyor or engineer, 43 
Certiorari as to order of justices assessing com]ieuH,itii>]i, 2 j 4 
' lies if they had no jurisdiction, 254 

must be applied for within six mouths, 264, note (a) 
to remove inquisition, taken away generally, 282 
lies if there be no jurisdiction, 282 

but not for mere irregularity, 285 

H. — VOL. I. " A 
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Certiorari — eoiiti nited. 

mode of applying for writ of, 286 

affidavits in support of application, 286 

to whom rule for, should. be directed, 286, note ( z ) 

Oh human of committee of ways and means, 10 
reference of bills to, 16 
of directors, appointment of, 34 
has a casting-vote, 34 
at meeting of shareholders, 30 

Chambers of Agriculture and Commerce, locus standi of, before Parlia- 
mentary Committee, 12 ; before Railway and Canal Commission, 433 

Chancery, jurisdiction of, over money paid for compensation, 297 
over co«.is of re-investing monies, 310 

Change of scheme, effect of, on allotment, 88 

Charges, table of maximum, 460. And see Fares, Bates, and Tolls. 

Charity, trustees of, may convey lands, 161 

Cheap Trains, obligation to provide, 601. And see Parliamentary Trams . 
Cheques drawn informally, 39 

Child, contributory negliuence of, G21 

identified with peison in charge of him, 697 

Children of soldiers, carrying, 500 

half fares for generally, not statutory, 469 p 

Churchyard, Diode of awning compensation for, 238 

Claim, notice of, by landowner, 178 

when part of house is sought to be taken, 180 

Classification of Rates, imperfection of present, 461 
sample classification of Brighton Company, 457 
procedure for revision of, 463 

settlement by Board of Trade, 465 

Clay may be taken in certain coses, 200 
to be paid for, 200 

compensation for as a “ mine or mineral/’ 239 
Clearing House Act, 

classification of goods should be made statutory, 462 
Clergyman, may not be director, 32, note (?) 

Clerk of District Board, deposit of plans and sections with, 5 

Clerk of the Parish, deposit of plans and sections with, 5 

altered plans with, 339 

Clerk of the Peace, deposit of plans with, 5 

altered plans with, 339 
special act with, 28 

inspection at office, 28 

copies of annual accounts must be transmitted to, if required, 77 
to keep judgments in compensation cases, 288 

Clerk of tee Vestry, of metropolitan parishes, deposit of plans with, 5 



INDEX. 


717 


Cloak. Room, Traffic Act docs not apply to goods hdt at, 3(5H 
liability of company for delay in. delivering goods left at, 593 
for loss of goods loft at, 591 
Coal, dealing in, by company restrained, 52 
traffic, cases as to, before Common Pleas, 472 

before Railway CommU*ioui*r*, 4711 
Collection and delivery of goods, 5(10 

infringement of equality clause as to, 4(W>. And see T> tuiln.tJ < 7 i r,y. 

Collision, prim.3, facie evidence of negligence, (500 
Colourable action by shareholder, 48 

Commissioners of Railways appointed in 18 15... 40(5 
abolished iu 163 1.. .407 

appointment of Railway Oomini**ioneis in 1*73.. .1550. Sec Itx '» 
OoimM oners. 

of Railway and Canal Commis-iun in lhs8...t:i:t 
of streets, &c , conseut of, to deviations, 33.7 

Committee of directors may bo appointed, 34 
powers of, 31 

general, on railway and canal bills (Commons), 12 
on bill or group of bills, 12 
duties of, 13 
proceedings before, 13 
repmi of, 1(1 

matters to be reported specially by, 13, 
fix tolls and charge*, 14 
what clauses they are required to insert, 13 
may receive affidavit*, 13 
have no power to summon witne**c*, 13 
may administer oaths, 13 

of lunatic, may convey lands, 1(51. And see l.vnniu. 

Common, compensation to lord of manor, 322 
to commoner, 333 
conveyance of commonable lands 323 
action by commoner for disturbance, 323 

Commons, House op, progress of bill through, 2 

standing orders of, how far like those of Lords 3, note (f) 

Common Pleas, jurisdiction of Court of, over railway tiutlic, 47u 
table of cases deteuuiued l>y, 471 

transfer of jurisdiction to Railway Cimnnis-iowio, 130 ; to 
Railway and Canal Commission, 432 

Common Seal, when it must he used, 8ft 
attachment of, to register of shares, 90 

Communications between adjoining lauds to 1* made, 3<>8 
between passengers and company's servants in train, 417 
case on construction of statute relating to, 417 

Companies Clauses Consolidation Act, 1845.. ,25 
Act, 1803.. .25 


:l a 2 
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Compensation for land* taken, &c., 20(1 

General rules us to compensation, 209 
act oi" company must be lawful, 209, 21 1 
damage must be actionable, 209, 212 
damage must not bo by working of milway, 209, 231 
works may commence before compensation paid, 199 
assessing tribunal determines amount only, 210, 27(1 
may award nil, 377 

prospective damage may be considered, 210, 230, 238 
benefit to claimant may not be set oil’, 210 
assessment is once for all, 211, 237 
for damage by extension of time, 200 
assessed in Higli Court on trial of issue, 273 
by justices, 251 
by surveyors, 254 
by arbitrators, 256 
by a jury, 272 
requisites of inquisition, 278 
effect of inquisition, 287 
Subject-matters of condensation, 20(5 
temporary occupation, 206 
of roads, 206 

injury to gas or water-pipes, 207 

damage by severance, 207 

rights of common, 322 

lands omitted to be purchased, 327 

leaseholds, 243 • 

mines, 239 

obstruction «f roads, 221 
of light, 245 

general list of matters for which compensations, 231 
for which not, 231 

no compensation for more amenities, 228 
not for diversion of traffic from ferry, 224 
report of the Lords’ committee concerning, 208 
under 502. to he assessed by justices, 181 
above 502. by arbitrators or a jury, 181 
at option of claimant, 181 
interest on purchase-money, 182, 277 

no answer (o demand of, to allege that no funds are iu baud, 17 
where it must be paid before lands can be entered upon, J 83 
costs of inquiry as to, to be settled by Master, 265 
money assessed as, how to be recovered, 292 

Competition, agreement to avoid, not illegal, 50 

no ground for disapproval of working agreement, 528 
agreement to charge equal fares to competitive stations, 530 
reference to Railway Commissioners, 531 
sample agreement in special act respecting, 530 

Completion of railway, clauses to be inserted in bill to secure, 13 
mandamus does not lie to enforce, 371 

Composition of stamp duty, 103 

Compulsory Powers to take lands, onus on company to prove, 165 
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Compulsory Powers— continual. 
contract not to exercise, void, 163 
do not arise until capital subscribed, 165 
certificate of justices usually conclusive, 166 
cannot be exercised after time prescribed, 166 

except by certificate of Board of Trade, 106, note (fj, 11 ^ 

“ Conciliation Clause,” the, 440 

Conditions imposed by companies, what are re&«unuhl *, 56s 

wliut unreasonable, 570 
must be Milled, 505 

Consent to company taking possession cannot bo revoked, 271 

Consignee may receive goods short of their destination, 518 
time for delivery to, 540 

Consolidation Acts, 24 

Constable on railway, his authority, 616 

act for payment of special, near public works, 35 1 

order on company under, is judicial prereeding, 351 
obligation to convoy, at reduced fare, 500 

Construction of railway, general poweis for, 80S 
table of cases relating to, 372 
not obligatory on company, 371 

Contract, special, as to carnage of goods and animal-, 503. And see 
Special Contract. 

made whilst bill is pending, 141 

bow far binding on company when formed, 141 it ,»q. 
distinction between contracts prohibited and mitruet-. not land- 
ing on shareholders, 150 
when binding on promoters 152 
mode of making, by direct a a of a railway, 36 
directors not personally liable, 36 
when common seal necorary, 36 
directors not to be interested in, 32 
to be entered in books, 38 
released by act of Parliament, 3!) 
construction of, 30, 45 
when made after ad obtained, 100 it *</. 
provisional, for land under Bail, tlon-t Facilities At t, 1864... U0 

Contractors entering without authority, penalty •»«, 187 
rights of, when engineer's certificate withheld, 43 
remedies by and against, 44 
coses relating to liability of, for negligence, 3flk 
employed to do illegal act, employer liable, 400 

Contributory Negliuencu, definition of, 566 
is question for juiy, 597 
burden of proof, of, on company, 507 
of child, disentitles him to sue, 307 
of person in charge of child, disentitles child, 51*7 
of consignor of gondH under special voutr.wt, 567. And see Xi<jLf >v > . 
in case of injury at level crus-iiig, 864 *<<»</. 
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Conveyance of lands to company, 321 

where award, no action till execution of, 321 
costs of, 325 

by the company to themselves, where owners refuse to convey, 308 

Copyholds, title to, how made, 321 
powers to take, 322 
stewards’ fees, 322 

apportionment of rent of, Injustice*, 2'2 
Coboner, warrant to be directed, to, when -hcriir interested, 274 

Corporation, railway company are a, 26 
may sell land to railway companies, 161 
may purchase lands for extraordinary purposes, 162 
investment of purchase-money, 297 

municipal, sale of land by, consent of Treasury necessary, 162 
proceedings of, before Railway Commissioners, 433 

Costs of bill, 21 
of special act, 27 

of arbitration in compensation cases, 264 
of inquiry before jury, 293 
of investment of purohasc-money, 310 
of conveyance, 325 

Cotton Statistics, furnishing of, 422 

County Council, locus standi of before Railway Commission, -^33 
expenses of, defraying of out of rate, 434 

Covenant, leasee not freed from, by notice to treat, 246 
by lessor not to permit ,f aligns” to build, 246 
annexed to public-house, compensation for extinction of, 246 

Crane, company not liable for injuries to consignee of goods who was 
allowed gratuitous use of, 555 

Creditors, remedy of, against shareholders, 80 

ChbonaIi Law applicable to fraudulent directors, 68 
liability for throwing stones at train, &c., 517 
fox trespass, 519 

Crops, value of, to lie paid for where land temporarily occupied, 202 

Crossing of roads by bridges, 356 

on level, 361 ; accidents at, 383. And see Level Grossings. 

Culverts, required to he made, 368 

Curves, when they may be altered, 355 

Cuttings, general powers to make, 352 

tunnel may be made instead of, if authorised by Board of Trade, 356 


Damage to roads, 204, 360 

prospective, compensation for, 236, 241 

satisfaction for all, recoverable, 237 

unnecessary, not to be done, 353. See Compensation. 
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Damages, for not delivering goods, 550 
injuiies to passengers, 607 

under Lord Campbell’s Act, 009 
non-observance of time-tables, 617 
award nf, by Kailway Commission, 436 

Dangerous goods, company not bound to carry, 584. And see Espl/hU'**. 

Datum line referred to in parliamentiwy plan, 354 
deviations from, 334 

Debenture stock, under Companies Clauses Act, 1&03...139 
statutory power to invest in, 138 
certificate for declaration to be endorsed on, 136 

Debentures and bonds, 121 

do not charge surplus lands, 128 
rights of holders of, 124 

Declaration by members of committee on bill, 12 
to be subscribed by arbitrators and umpires, 25!* 

Deed-poll, execution of, by company, 308 
vesting of lauds thereupon, 308 

Deferred half-shares, dividend" on, 74 

stock, division of capital into preferred and, Hi) 

Delay in delivering goods, liability for, 531 

application of Curler* Art to, 574 
• of Traffic Act, 1854. ..508 

of passenger train, liability for, <517 

whether passenger may charge special train, (518 

Delegation of powers of company, when illegal, 31 

“ Delineated,” meaning of term, 347 

Delivery, at place other than place of addres«, 548 
constructive, at siding, 548 
proper time oij 540 
damages for non-delivery, 560 

Deposit of documents under standing orders, 3, 5 
of 5 per cent of estimate, 8 
custody, investment, and repayment of, 8 
of copies of special acts, 28 
of purchase-mouuy, befoie eiitiy on laud, 184 

returned to company, on fulfilment of bond, 187 
costs not allowed out of it, 187 
whether real or personal estate, 318 
where parties refusu to convey, 3U8 
if no title be made, 308 
of materials for railway, 2W 
recovery of, by allottees, 70S) 

Depot, disturbance of market right* by, 354 

Debuent of road specified, 357 

Deterioration of goods, when? ‘'airier liable for, 585 
animals, by delay, 55)3 



m 


INDEX. 


“Deviation,” meaning of, 347 

Deviations, 338 
lateral, 345 

in making tunnels, when allowed, 348 
injunction to restrain, 62 

when lands beyond limits of, may he taken, 340, 373 

Directors, appointment of, by shareholders, 31 
mode of voting for, 31 
inciease oi reduction of number of, 31 
when to retire, 32 

must hold prescribed number of shares, 31 

liability on scire facias up to prescribed number, 31, note (f), 90 

chairman and deputy chairman of, to be appointed, 34 

meetings of, 33 

committees of, 34 

vacancies in direction, 33 

when interested not to vote, 3i 

disqualifications of, 32 

by interest in contract, &&, 32 
by bankruptcy, 32 

validity of acts of those disqualified, 33 

remuneration of, 34 

powers to enter into contracts, 34 

not personally liable upon contracts, 36 

personally liable to refund, dividend improperly paid, 71 

penalty of 2002. a day on, under R. and C. Traffic Act, 1854*.. 475 

examination of, on interrogatories, 45 

when common seal necessary, 38 

control of shareholders over, 45 

as to matters of internal regulation, 45 
informal cheques, company not hound by, 39 
criminal law applicable to fraudulent, 68 
may apply for extension bill, 58 
may not defray expenses out of corporate funds, 58 

Disability, parties under, may sell and convey lands, 160 
in consideration of rent-charge, 161 
investment of purchase-money, 297 

Disease, person affected with infectious, company may refuse to carry, 511 

Disentailing deed, costs of, 320 

whether execution of, necessary, 320 

Dissolution of railway companies, 692 

Abandonment of Railways Acta, 694. And sec Abandonment. 

Distress, exemption of rolling stock from, 131 

District Board, copies of plans, &c. to be deposited with clerk of, 5 

Distringas on shares, 92 

Disturnpiked Road, crossing of, &c., 358 
application of Railways Clauses Act to, 358 

Dividends upon calls prohibited by standing orders, 14 
must be declared out of profits alone, 70 
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to be declared, at general meeting, 70 

refunding of, by directors, if improperly declared, 7i 

issue of shares in lien of, illegal, 71 

not to be declared without auditors’ certificate, 71 

when declared, action lies for, 72 

not payable to shareholders, who have not paid ualD, 71 

injunction to restrain, 7 1 

cannot be paid out of capital, 70 

nmy he charged with judgment debt, 72 

lien of shares gives right to receive, 72 

Apportionment Act, 1870, applies to, 72 

bargains in, not recognised by Stock Exchange, 119 

“ differences ” on sale may he recovered, 110, note (e) 

stomp on power of attorney for receipt of, 7.7 

on preference stock, 73 

usually contingent on profits, 73 
garnishee order on guaranteed, 75 

Does company not within Companies Act, 1892... 2 
but within Railway Companies Act, 18G7...537 

Docks, railway company not to acquire, unless committee report t.iumi 
ably, 13 

Documents, required to be deposited before application for bill, 5 

Does, not allowed to accompany passenger*, 311 
within Itailway and Traffic Act, 1854.. .507 
companies not bound to carry, 570 
special contiact as to, 507 

Dower, women entitled to, may convey lands, 1G1 

Drains, general powers to make, 332 

obligation to make, for accommodation of adjoining ownei*, '.HI* 
jurisdiction of justices as to, 369 
of High Court, 370 

special provisions as to drainage in Ireland, 332, note (r») 

Dript Tolls, company not liable far, 381 

Drover, liability for injury to, 538 

where through ticket, 623 

Drunken railway servant-., puuUhmcnt of, 516 
passengers, bye-lows as to, 510 

Duties payable on passengers on railways, 304. See Pum Aip r bvhj. 

Dynamite, carriage of, 584. Bee Explakiw. 


Easements, compensation for injuriously affecting, 208 
not comprehended under “laud,” 207 

Ejectment not maintainable by mortgagee of toll-., 12 1 

does not lie after entry by consent, though award disputed, 271 
by cl aimant of interest omitted to be purchased by company, 9fcM 
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Embankments, general powers to make, 352 
substitution of viaduct for, 356 

certificate of Board of Trade for, 356 

Employers Liability Act, 1880... 633 

“ Emptier,” condition as to loss of, held unreasonable, 571 
no right to distrain in respect of, 454 

Enfranchisement of copyholds, 322 

Engineerikg works, general poweiu as to, 352 
limitation of powers as to, 354 
power of Board of Trade as to, 416 

Engines, power to erect in making railway, 352 
power to use, in working railway, 447 
obligation to provide, under special tut, 446 
no liability for sparks from, unless negligence, 657 
horse frightened by, extent of liability for, 630 
what may be brought upon the railway, 444 

reference to Bailwav Commissioners a*> to Fairlie engine, 445, note (») 
must be certified by company, 444 
muBt consume their own smoke, 444 

proceedings in case of non-consumption, 444 
penalty for using improper, 446 
obstructing, is a misdemeanor, 516 

obstruction need not be physical, 517 
may not be taken in execution, 131 

* 

Enlargement of time for award, 263 

Entry on lands, when permitted by consent, 183 
without consent, 184 

for purpose of surveying, and setting out line, lawful, 183 
for temporary purposes, when pennilted, 200 
in coses of accidents, 203 

“ Equality clause,” text of, 466 
action for violation of, 466 
injunction to restrain violation of, 470 
cases as to “packed parcels,” 467 

Errors in plans, &c., rectification of, 338 

Estimate of expense of intended works to be prepared, 7 
and deposited before 31st December, 6, 7, note (p) 

Examination of person injured, by doctor, judge may order, 598 

Examiner of petitions for private bills, memorial to, compl ain ing of non- 
compliance with standing ordeis, 9 
proceedings before, 9 

Ms certificate as to compliance with standing orders, 10 

Excursion train, hired by society, passenger injured, 596 
liability of company for luggage of passenger, 588 

Execution, rolling stock cannot be taken in, 131, 137 
may be issued against a shareholder, 81 
creditor, lights of, against a receiver, 1 26 
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Executors liable for calls, 101 

not bound to realize railway stock, 138 
may convey lauds, 161 
action by, under Lord Campbell’s Act, 608 
for damage to estate, 612 
double action by, 612 

Explobiveb, carriage of, 584 

company not bound to carry, under Railways Clauses Act, 584 
exception does not apply lo ammunition, 585 
regulation of, under Explosives Act, 1875.. .585 
companies bound to make bye-laws, 585 
sanction of bye-laws by Board of Trade, 585 
notice to Secretary of State of accidents from, 585 

Extraordinary meetings of shorelioldiiis, 28 
large powers of, 29 
purposes, lands taken for, 162 

powers to parties under disability lo sell extend to, 162 
nuisance may be created on lands taken for, 1C2 
land cannot be taken compulsoxdly, 162 
land need not be sold us “ superfluous,” 333 

Extra-paroohial place, plans to be deposited, with clerk of adjoining 
parish, 5 


Facilities for receipt and delivery of traffic, company must afford, 482 
complaints to Common Fleae of omissions, 471 
to Railway Commissioners, 475 

Factors Act, railway shares are nut goods within, 80 

Fairue engine, use of, 445, note (*) 

False imprisonment, liability of company fox, 639 

by act of servant in course of employment, 640 

Fares payable by soldiers, 500 
by parliamentary trains, 502 
nonpayment of, by passengers, 513, 519 

apprehension of passengers for eluding payment, 510 
obligation to publish, 452 
table of maximum, 460 
byerlaws as to payment of, 509 
agreement to charge equal, 530 
to exclude competition, not illegal, 530 
form of agreement, excluding, 530 
agreement as to continental traffic, 531 

cose before Railway Cammhhiunenn as to, 531 

Fellow-servant, company liable to ono servant for negligence of, 031 
provisions of Employers Liability Act, 633 

Felony to obstruct train, 517 
by carriers' servants, 580 

what is evidence of under Carriers Act, 681 

Fenobs, general power to moke, 352 

obligation to make, for accommodation of udjuimng owner-, 3(>8 
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Fences— continued. 

liabilities of tlie company an to, 368 
at side of highways on level, 362 
on lands taken for temporary purposes, 202 

Ferry, railway company not to acquire, unless committee report favour- 
ably, 13 

no compensation for obstruction to ancient, 224 

Fire, sotting, to railway station, &c., 618 

caused by sparks from locomotive, liability of company for, 637 
when company liable for damage to goods by accidental, 547 

Fibs, special conditions as to carriage of, 569 

rates for, case before Railway Commissioners as to, 479 

Foreign merchandize, restriction on preference of, 489 

Forfeiture. See Penalty. 

of shares for nonpayment of calls, 112 
continuing liability for calls, 113 
cancellation of forfeited shores, 113 
where calls payable by instalments, 97 

Forged scrip, broker not responsible for, 116 

transfer, company must replace stock transferred by, 107 

Forging railway pass, an offence at common law, 547 

Forms, table of. See Vol. II. 

Fraud, punishment of directors guilty of, criminally, 69 * 

whether defence to action for calls, 99 

Frauds, Statute of, contracts for sale of scrip not within, 86 

Funeral expenses, not recoverable under Campbell’s Act, 611 
nor by action for damage to estate, 612 

Future damages, compensation for, 236 

Gambling in shares and scrip, 114 

Gardens in certain cases may not be entered upon, 200 

Garnishee order on guaranteed dividend, 75 
on right to compensation, uol obtainable, 117 

Gas pipes, alteration and relaying of, in constructing railway, 371 
compensation for injuries done to, 207 

penalty for interruption to supply of, by railway company, 371. And 
see Water Pvpea. 

Gates, at level crossings, under control of Board of Trade, 362, 417 
public may not open, 363 
gatekeepers io be employed, 362 
and keep closed across rood, 362 
action for negligence against company, 364 
penalty for omission to fasten, 362 
accommodation gntes, 370 
for accommodation, to be made, 368 

justices may decide a9 to, in case of difference, 369. And see Level 
Crossing. 
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Uauge of railway^ regulations ua to, 411 
power of Board of Trade over illegal, 411 

Geographical distance, fixing of charges by, 430 

Goods, carriage of, 447 
charges for, 447 

must be reasonable, 447 
must be equal, 466 
terminal charges, 660 
company must furnish particulars of, 6G0 
when to be delivered, 649 
damages for non-delivery, 660 

special contract under Bailway and Canal Traffic Act, 1854...564 
Carriers 'Act, 673 

Goodwill, loss of, compensation for, 231 

Government purchase of railways, 493 

Gradients, when they may be altered, 355 

Gratuities to railway servants by directors, legality of, 35 

Gravel may be taken in certain cases, 200 
to be paid for, 200 

Grouping bills in committee, system of, 12 

Group Rates, authorisation of, 488 

Guard, communication between and passengers, 447 

Guardians of infant shareholders may convey lands, 161 

Gunpowder, carrying by railway, 584 
with troops, 601 
And see Eaplosiuea, Gwrriage of. 


Harbours, hills as to, deposit of, at Board of Trade, 6 

railway company not to acquire unless committee report favourably, 13 
locus standi of Board before Bailway Commission, 433 

High Court, trial of compensation cases in, 275 

Highway, use of railway as, 440 

right of public to use us, clear iu theory, 441 
cannot be enforced in practice, 442 
why not, 443 

cr ossing of, 358. See Bridge; Level Crossimj; Bond. 

Hoarding, obstruction by, no compensation for, 231 

Horse, limitation of liability for damage to, 664 
injury to, before booking, 567 
from defective horse-box, 558 
from u proper vice,” 557 
recovery of livery charges for, 548 
conditions as to carriage of, 664 
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Horse— cojtfni tied. 

maximum charges for, list of, 460 
frightening of, by blowing off steam at level crossing, 363 
at station, 630 

Hotel expenses recovered in action for unpunctnality, 619 

House, part of, cannot be taken, 167. See Part of House. 
securing safety of, by injunction, 363 
underpinning of, under special act, 353 

Houses, general powers to erect, 352 


Idiot, committee of, may convey lands, 161. See Lunatic. 

Inadvertence, lands omitted to be purchased by, 327 
mesne profits, 327 

Inclosure Commissioners, apportionment by, of compensation for common, 
323, note (g) 

Incorporation of general acts with special act, 26 
of company by special act, 1, 26 

Incumbrances affecting title to lands, provisions for removal of, 323 
discharge of, with compensation money, 298 

Indictment, company liable to, if works exceed powers, 354 

Infant shareholder to vote by guardian, 30 
liability of, as shareholder, 100 
conveyance of lands of, 160 . 
costs of, on payment to, of money ont of Court, 317 

Information by Attorney-General on certificate of Board of Trade, 420 

for non-payment of passenger duty, 504 

Injunction for regulation of traffic under Traffic Act, 1854... 434 
And see Railway Gorrmiasionen. 
to prevent companies from doing illegal acts, 63 

from delegating their powers, 54 
from dealing in coal, 52 

from spending fund, on application to Parliament, 
58 

from letting rolling stock, 64 
from subscribing to institutions, 52 
from opening new railway, 415 
from doing unnecessary damage, 353 
application must be made promptly, 66 
to restrain arbitration, cannot be granted, 257 
except for corruption, &c., 257 
public body applying for, best judge of own injury, 68 

“ Injuriously affected,” meaning of term, 211 

Injury to lands, 207 

to carriages, bye-law as to, 510 
to bridges and viaducts, 518 
to goods, 546 

to passengers by throwing stones, &c., 517 
by negligence of company, 594 
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Inquisition, proceedings at, 276 

need not show certificate of justices that capital subscribed, 281 
nor certificate of justices rectifying errors in plans, &c., 282 
nor by whom costs are to be paid, 282 
notice to treat necessary before issuing, 174 
but such notice may be waived, 178 
certiorari to remove, 282, 286 
verdict and judgment, effect of, 287 
to be kept among records of quarter sessions, 288 
may be inspected by all persons, 288 

Inspection of accounts and books by shareholders, 76 
by officers of Inland Revenue, 505 
of passenger railway by Board of Trade, 414 
of affairs and undertaking by Board of Trade, 79 
on application of company, 79 
of railway bill under Standing Orders, 6 
of special act, 28 
of parliamentary plans, 5 
of altered plans, 339 

of register of shareholders by execution creditor, 81 

of inquisition, 288 

of report of medical man, &c., 597 

Instalments, colls may be made payable by, 97 
no action for calls till last instalment due, 97 

Insurance of small parcels above value of 101., 573. See Gar rim Act. 
• horses, cattle, sheep and pigs above certain value, 564 
money, may not be deducted from compensation for accident, 608 
liability of carriers os insurers, 547 
as carriers of animals, 555 

Interest, director having any, in contract, disqualified, 31, 32 
justice having any, disqualified, 253 
sheriff having any, disqualified, 274 
Railway Commissioner having any, disqualified, 432 
member of Parliament having any, disqualified, 12 
on calls in arrear, 97 

need not be claimed in statement of claim, 97 
on capital, modified allowance of, by Standing Orders, 11 

In terrogat ories, examination of director on, 45 

Intersected Lands, owners of, may insist on sale, 173 
right of way across railway until bridge made, 370 
but not if compensation paid, 370 

Investment in railway shares, law ns to, 83 
by trustees, 137 

of purchase-monies, and compensation, 297 
costs attending the same, 310 

Ireland, special provisions as to compensation in, 271 

Trtbtt company, service of writ upon, 97, note (m) 


Joint Proprietors of shares, name standing first in register to vote, 39 
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Joint-Stock. Companies Act, how for applicable to railway companies, 1 
application of, to winding-up under .Railway Abandonment Act, 694 

Judgment on inquisition before sheriff to be deemed a record, 288 
debt recoverable by distringas on shares, 72 
against company, when and how enforced against shareholders, 81 

Junction with railway, when allowed, 350 
working of signals at, 351 
authority of Board of Trade in case of, 41(1 
requirement of station at, 415 

Juby may assess compensation in certain cases 181, 272 
notice of, 181 

warrant issued by company, 181, 273 
trial in High Court, 275 

notice of time and place of meeting by sheriff to company, 273 
notice by company to claimant, 273 
option to require, 181 
qualification of, 273 

may have a view at request of either party, 274 
need attend only once in year, 273 
liable to penalties for default, 274 
special, may be required by either party, 274 
may not inquire whether preliminary notices have been given, 277 
nor determine questions of title, 276 
may award nil, 277 

must assess purchase-money separately, 276 

enrolment of verdict, 276 • 

Justices, two, may assess compensation, in what cases, 251 
disqualification on ground of interest, 253 
mode of proceeding before, under Lands Clauses Act, 253 
cannot inquire into right to compensation, 253 
claims need not be made withiu six months before, 254 
certificate of one, that portion of capital is subscribed, before borrowing 
powers exercised, ] 21 

of two, that capital is subscribed before compulsory powers 
of taking land exercised, 166 
two, may correct and certify mistakes in plans, &c., 339 
may inquire if lands ought to be used for temporary purposes, 201 
as to damage to roads, 204 
may allow highway to he cio^sed ou level, 361 
may determine as to accommodation works, 369 
two, may appoint a receiver on application of mortgagees, 123 
may deride what gateR and fences are necessary, 369 
may decide rent to be paid for lauds occupied by company, 202 
may deride on compensation to tenants from year to year, 244 
may assess compensation under 50L for lands omitted to be pur- 
chased by mistake, 252 

may order treeB near railway to be removed and award compensa- 
tion to owner, 254 

may apportion rent, where part of leasehold is taken, 244 

copyhold land, 252 

rent-charges, 252 

one, may receive declaration of arbitrators and umpires, 259 

what is sufficient qualification to receive dedaiation, 259, note (h) 
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Labouring Clashes, statement as to houses of, to 1»» debited with hill, (5 
notice previous to taking houses, iTfl 
substitution of consent of local authority for, 178 , note 
cheap trains to lie run for, 502 
under special acts, 5(12 
limited liability in case of accident, 502 
expediency of special legislation questioned, 505 
Landowner, lien of, mi] mid, 103. And see ffupnii/ Vtntfof. 

Lands, general power* to lake, Ml 

taken by agreement, before act obtained, 141 
after, lfiO 

under compulsory power**, 165 
notice* to treat for, by company, 1 7 1 
notice for additional lands, 177 

the subject of compensation when taken or injiuiou-ly uHcitod, 206 
what is an injurious affection of, 209 
for extraordinary ]inrpo*e*<, 162 
intersected, 173 
common or witote, 322 
corporate, sale of, to comjiony, 162 
with consent of Treasury, 162 
interest in, omitted to be purchas'd by mistake, 327 
superfluous, Rale of, 331 
temporary use of, 200 
entry on, without consent, 183 

a for purpose of surveying, taking level, &c. t 

m 

Lands Clauses Consolidation Act, 1845... 25 
Amendment Act, I860... 25 
1869... 25 

Land-tax must be made good by company while railway making, 642 
when purchase-money may lie invested in redemption of, 1518 

Latent defect, company not liable to passenger for accident by, 606 

Lateral deviations, 345 

Leash, lands subject to, compensation for, 214 
in respect of covenants, 246 
to sell landlord's beer, 246 
may be required to he produced, 244 
apportionment of rent under, by justices, 2 14 
where determined by tenant, und new premises rammed to, 215 

T.wunm not froed from covenant bv, notice to treat, 21(5 
lease of railway, 531 
of canal, 533 

Letters conveyed by railway, 525. See Ahtih. 

Level Crossings, standing orders relating to, 13 

over carriage road, regulated by Board of Trade, 417 
danse in special out necessary for, 361 
gates must be closed aero-s mad, 362 
publio may not open gates, 363 

restriction of speed to four mile** un lrnur near datiou, 363 
shunting forbidden, 3(53 

H.— VOL. I, :{ 15 
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Level Crossings— continued. 
lodge required, 363 
substitution of bridge for, 363, 417 
over other than carriage road, consent of justices to, 362 
accidents at level crossings, cases a* to, 363 
contributory negligence, 366 
connection of negligence with injury, 360 
rights of trespasser, 367 

Levels, entry on lands for the purpose of taking, lawful, 183 
penalty for obstructing persons so doing, 183, note (r) 

Libel, company responsible for, if published in course of business, 640 
may sue for, 640, note (d) 

Lieu for tolls, how far company have, 555 

where general, does not affect right to stop in transitu, 555 

docs not give right to sell, 555 

creation of right to sell by agreement, 555 

on luggage for unpaid fore, 503 

of unpaid vendor, 193 

rights of public disregarded, 194 
on shares carries dividends, 72 

Light railways, authority of Board, of trade to authorize, 426 

Line of railway, entry on lauds for setting out, lawful, 183 
deviation from, 338, 345 

penalty for trespass on, 519 • 

train running off, evidence of negligence, 000 

List of shareholder!) to be kept, 93 

Litigation as to lands, company to pay costs of, 311, 316 

between adverse claimants, company not to bear costs of, 311, 316 

Lloyd’s Bonds, how far legal, 131, 132 

legislation of 1866—1867, bearing upon, 136 

Loading of carriages, regulations as to, 445 

Loan Capital, half-yeaily accounts, 136. And see Dibentum. 

Loan-note, issue of, when illegal, 132 

Local Authorities, locus standi of, before Bailway Commission, 433 
defraying expenses of, 434 
traffic, protection of, under special act, 528 

reference to Eailway Commissioners, 528 

Locomotive Power, obligation to provide, 446 
enforcement of, by Eailway Commission, 435 

Locus Standi to oppose bills, 12 

of chambers of commerce, &c., before Railway Commission, 433 

Lodge, at point of level crossing, 417 

Lord of the manor, rights of, compensation to, 322 

Lords, House op, progress of bill through, 17 
railway bill may originate in, 3 

does not require petition for leave to bring in railway bill, 3, 17 
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Luggagr of passengers, obligation to convey, 58(5 
company insurers of, 587 
no charge for carnage of, 580 
ordinary clause of special act as to, 58U 
weight allowed generally, 580 
what is personal, 588 
of passenger by evenrsion train, 588 
of troops, 501 

is within Railway and Canal Traffic Act, 508 
requirement of address on, unreasonable, 571 
when earned by sea, (127 
is within Carriers Ad, 587 

bye-law exempting company from responsibility lm. void. 51 3, not t, \n) 
custody of, on platform, 589 
Mrs. Bunch’s case, 589 
left at cloak-room, 591 

how far ticket binding, 591 

servant may sue for lot* of, though master j»,ivs lure, .V»7 
master may not sue, where servant take*, luggage, ,'isT 

Lunatic, shareholder may vote by committee, 311 
injunction on application of committee. 177 
lands belonging to, conveyance of, Hit 
sanction of Court, when uece-wary, 177 
purchase of Government annuity for lunatic iimiuitaut, HU 
purchase-money may be paid to ereflit of lunacy, 177, mite (//) 
railway stock is “slock" within Lunacy Regulation Act, Ifs53...1u3, 
note &) 


Machinery, general powers to met, 352 
liability to servants for dangeron-, 833 

Mails, obligation of company to « onvey, 15)8 
list of acts as to, 498 
application of acts to i >ea traflic, 498 
liability of company for injury to nttw e '•‘ivant, lit** 
remtmeration to company, 498 
jurisdiction of Railway Commi-sitmer-, 490 

Matt. Train, not under ooutrul of company, within agreement to ‘.top, in 

Maintenance of way, maul provision a* to, 352 

Malicious injury to railway, 518 
to carriage', 517 

prosecution, how far company liable for, (540 

Manager of milway, when Chancery may appoint, 537 

Managing committee niU't aid with good faith, Hi) 

Mandamus to compel completion ol railway dm ' uot lie, 3/ 1 
to elect directors, 33 

Manor, lord of, compensation to, 322 

Mansion-house, land near, protected, 203 ^ 
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Manufactory, u part of” not to he taken, 1(58 
meaning of levin, 1(58 
tot -shop in not, 171 

x] lecial net leaving question to jury, 172 
Map, to be deposited with clerk of peace, 5 
Marine*, to be conveyed on railways, 500 
Market, loss of, 550 

condition exempting from liability for, reasonable, 5(58 
Market Eights, disturbance of by depot, 354 

Married Woman may convey lands, 161 
shares or stock of, 110 

Master, taxation of costs by, 295 
review of taxation, 293 

Materials, when they may be taken from, or deposited on, lands, 201 
objections may be made by owner or occupier, 201 
lands taken for, must be worked os owner may direct, 202 
owners may require company to purchase land, 202 

Mayor’s Court, London, trial of compensation cases in, 275 

Medical Man, Court may direct examination by, 598 
inspection of report of, 597 
authority of station-master as to charges of, 639 

Meetings under Lord Whamdiffe’s Older, 17 , 

of shareholders, 28 
for election of directors, 31 
mode of voting, 510 

ordinary meetings of shareholders, 28 
extraordinary, 28, 29 

shareholders may require extraordinary, 29 
what extraordinary meeting may do, 29 
notice* of, 29 
votes by proxy at, 30 
stamp on, 30 

proxy paper conlined to one meeting, 30, note (z) 
who may vote, 29, 30 
of directors, 33 

any two directors may call, 33 

Memorial complaining of non-compliance with standing orders, 9 
of transfer of shares, 108 
Merchandise traffic, meaning of term, 448 

rates for jurisdiction of Railway Commission, as to, 448 

Merchant Shipping Act, limitation of liability under, 625 
extends to railway companies, 626 
whether owning ship or not, 627 

Mesne profits, where land omitted to be purchased, 327 
Metropolitan Board of Works, dejiosit of plans with, 6 
Mileage principle, not applicable to rating of railways, 654 
Mile-stones must be put up, 45 

otherwise no tolls may be taken, 451 
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Military to be eouveyed on. railway, 600 

Mills, injury to, and compensation for, 231 
damage to working of, 353 

Minerals, covenant to skip ut dock, construction of, U 
payment of royalties in respecL of, 44 

Mines and minerals, company not entitled In, unles- e\mv dv pur. ImviL 
239 

clay, &c., included intern, 23!) 

compensation to be paid to owners and 1 i**s**ih oi, 23!) 

such compensation to be settled by arbitration, 23!) 
cases as to compensation to owners and levees, 23'.) 
future damage, 241 

distinction between right to compeii-ation and right ot ,t« non. 212 
compensation to lessee makes company ownera, 2 b) 
may not be worked if company pay compensation, 23i> 
improper working of, liability for, to railway, 231) 
owners of, may make air-wnys, &t\, in certain « use>, 239 
compensation for, not within bond under s. 85 of b. ( .\. I , |s,'» 
may be entered by company, to uncertain di-ltunv, 231) 
in certain cases to bo worked ok company may direct, 240 
rights of owners, &c., regulated solely l»y -tatutc, 2 in 

Minor shareholder, 100 

guardian of, may vote, 30 

sale and conveyance of lands belonging to, 1(51 

Minute book to be kept by director.-, 3H 

signed by ulurimuut, 3*s 
made evidence, 38 

Misappropriation of company’s monies b,\ dins lor* re-trained, 51, 52 

fraudulent, puni diluent Ibr, t>8 

Misconduct, wilful, exception for, 572 
comprehends a misdelivery, 572 

Misdelivery, liability for, 534 

Mistakes in plans, books of reference, $&., may b* rectified, 8.T8 
as to deviations, 346 
in not purchasing interest in lands, 327 

Moisey deposited, whether real or peraonal c-tute, 318 

Mortgage, restrictions as to, in milway bills, 13 
power to borrow money 011, 121 
consent of general meeting, 121 
certificate of justice, evidence of foment, 121 
provisions as to consent of meeting, 121 
directory, 121 
must be registered, 122 
notice to pay olf, 123 
how to be paid olf, 123 
stamp on transfer, 123 
purchase of lands in, 323 

when purchase-money may be invested in payment of, 2'ds 

Mortgagees of shares should give notice to companj, l! ! 
of “ undertaking,” remedies of, 127 
rights of, paramount to those of judgment creditoi-, 1 25 
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Mortmain, railway debentures not within, 121, note (H) 

Municipal corporations, sale of lam Id by, L02 

procee ding s l>y, before Railway and Canal Commission, 433 
defraying of expenses of, out of borough fund, 434 


Naval coast volunteers, conveyance of, by railway, 300 

Navigable, rivers which, are, may not be diverted, 332 
rivers which are not, may be diverted, 332 

consent of Government authorities required, previous to construction 
of works on, 162 

Navigation, copies of bills as to, deposit of, at Board of Trade, f> 
powers of Board of Trade for protection ol, 413 

Negligence, onus on plaint i If to prove, 59G 

save where res ipsa loquitur, 31) 
contributory, what is, 590 
of servant, 396 
of child, 597 
at level crossing, 363 

in carriage of goods, 364. Bee (Special Contract. 
in carriage of passengers, 594 
management of station, 6 96 
overshooting platform, 00) 
door of carriage Hying open, 606 

liability where fare not paid, 596 r 

construction of works, 400 
by defective fences, 308 

machinery, 633 

liability for, under Lord Campbell's Act, 608. See Executor. 

Negotiable instruments, issuing, by directors, illegal, 38 

New bbares, 138 

offer of, to existing shareholders, 138 
option to take, how lu be exercised, 138 
conversion of, into capital, 139 
under Companies Clauses Act, 1803... 139 
preferred and deferred stock, 140 

New trial not granted on inquiry before a jury, in compensation cases, 291 
except where issue before judge of assize, 291 

Newspapers, notices to be inserted in, 4 
os to working agreement, 436 

Notice, service of, generally, 427 
of opening of railway, 414 
to Board of Trade of accidents, 422 
from and to Board of Trade generally, 427 
of particulars of offences, 512 

penalty irrecoverable, unless notice given, 551, 814 
“ Notice of claim ” of compensation money, 178 
must state claimant’s interest accurately, 179 
should apply to same premises as those in notice to treat, 180 
must state requirement to take “whole” of house, &c., 180 
effect of bod notice, 181 
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N otioe — continued . 

“ Notice to treat,” for purchase of land, 174 
what it must state, 170 
bow far it constitutes contract, 175 
service of, 176 
effect of, 176 

restriction on rights of landowner by, 176 

mandamus to proceed on, 177 

action for not proceeding on, 177 

right to compensation coimot be attached, 177 

Nuisanok, company liable to action for, 200 
injunction to restrain, 201 

Obstructing persons setting out line, penalty for, 616 
officer's of railway company, 610 
engine or carriages, 617 

Occupation of lands for temporary purpose*, 20i> 
objection by owner or occupier, 201 
of roads for temporary purposes, 203 
objection by owner or occupier, 203 
compensation, 201, 203 

Offences, publication of particulars of, by company, 512, 620 

conviction for, 615 

Offender^ “ transient,” apprehension of, without warrant, 619 

Officers, directors must take security from, 77 
must render accounts, 77 
gratuities and pensions to, 36 
compensation to, on amalgamation, 

on purchfl'-e of telegraph*, 508 

Omnibus, injunction granted to admit to station, 472 

Opening of railway, penally for not, 13 

inspection of passenger railway before opening, 414 
of additional line, 414 
absolute discretion of Board of Trade, 416 

Opposition before examiner* as to standing orders, U 
before committee on bill, 15 

Order of justices for payment of money awarded for compensation, 25 i 
may be enforced by distivs,*, 254 
claim need not be made within six months, 234 

Orders, Standing, of Houses of Parliament, 2 

Ordnance, conveyance of, by railway, 500 

Over-carriage, liability for, 671 
application of Carriers Act, 672 

Overseers, copies of accounts to be tmtwmitted to, if mpumt, 77 

K Owner,” application to, previous to application for bill, 4 
list of, to be deposited, 4 

may object to lands being takeu for temporary pnvpn**"*, 201 
may require such lands to be purclnesed, 202 
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“ Owner ” — continued. 

compensation fox' such lands, 202 

of xoad may object that other roads should be taken, 203 
proceedings thereupon, 203 

See Compensation, Notice to Treat. 

“ Owner’s Risk,” meaning of, 672 

Packing, improper, liability for, 570 

Parcels, small, sample toll clauses as to, 458 

“ packed/ extra charges for, are overcliaiges, 467 
recovery of overcharges, 46 
sea transit of, 469 
carnage of by post, 499 

Post Office (Parcels) Act, 1882... 500 

Parish clerks, copy of plans relating to parish to be deposited with, 5 

Park protected from u temporary occupation,” 200 

Parliament, proceeding upon railway bills in, 2 
costs in, 21 

application to, to vary constitution of company, 58 
is quite legal, 68 

expends of, must not be charged on corporate funds, 58, 6!) 
injunction to restrain application to, may he granted, 58 

Parliamentary agent, 2 r 

practice, works on, 2, note (7i) 

may practise before Railway and Canal Commission, 439 
trains, obligation to provide, 423 

Parochial Assessment Act, 641 

exemption of stock in trade from rates, 642 
inapplicable to railway Tating, 644 

“ Part ” of house or manufactory cannot be taken, 167 
what is a house, 168 

manufactory, 168 

application to leasehold interests, 168 
counier-xiotice to take whole, 173 

on receipt of, company may abandon notice, 173 
even after appointment of surveyor, 173 
mandamus to take whole does not lie, 173 
special act sometimes leaves question to juiy, 172 

Particulars of charges for goodR, company bound to furnish, 560. And 
sec Terminal Churges. 
of claims for compensation to be sent, 178 

Passenger duty, obligation to pay, 604 

exemption in respect of parliamentary trains, 504 
stopping at evexy station, 504 
power in some special nets to add to toll, 460 

list of companies having such power, 506, note (i) 
repeal of, recommended by select committee, 605 
modification of by Cheap Trains Act, 1883... 505 
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u jP assenger railway,” meaning of term, 493 

power of Treasury to revise tolls of company, 403 
inspection of, by Board of Trade before ope ning , 414 
company must provide “ cheap trains,* 501 
number of non-passenger railways carrying passengers, 493 

“Passenger train,” meaning of term, 41 

Passengers, carriage of, 447 

charges under special act for, 480, 461 

at intermediate stations only boohed conditionally, Ml) 

liabilities to penalties, &c., 511 

endangering safety of, by obstructing train, &e., 517 

luggage of, company insurers of, 587 

but not of passengers themselves, 594 

liability of company as carriers of, for negligence, 596 

contributory negligence, effect of, G9G 

injuries to, compensation for, 594 

under Lord Campbell's Act, (5C)« 
none to those who omit to use ordinary care, 596 
l>ye-laws as to, 509 

apprehension of, for non-payment of fare, &c., 619 
removal of drunken, BIO 
coinmunicatinn between, and guard, 447 

Penalty may be recovered before two justices, 620 
obligation on company to publish, 520 

penalty otherwise not irrecoverable, 520 
appeal against conviction, 520 

Pensions to retiring officers, 35 (s) 

Personal property not liable to the poor-rate, 642 

Petition for railway bill in Commons, 3, 11 
not in Lords, 18 

when to l>e deposited in Private Bill Office, 11 
presentation of, 11 

against bill, must specify grounds of objection, II 

not necessary in Lords on lull brought frmu Common-, 18 

against bill in Lords, 19 

to C h ancer y Division, relating to purcbtuse-money mve-lcd, 298 

Piers, copies of bills as to, to be deposited ut Board of Truth*, 5 

com pa ny not to acquire, unless committee report favourably, 13 

Pigs, limitati on of damage recoverable foi low, or injury to, 584 

Pipes, water, no compensation fur taking up disused, 231. And <-ec line 
Water. 

Plans of railway, how to be made, 7 

to be deposited with clerks of the peace, &<•., B 
may be inspected by persons interested, 5 
errors, &c. in, to be corrected, 838 
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Plans — continued . 
of alterations, 330 

deposit with clerics of the peace, &c\ oi‘, 330 
nut binding unless incorporated with act, 339 
usual clause in special acts as to, 339 
meaning oi “ deviation,’' 3-47 

of “ delineation,” 347 

Plant of company cannot be taken in execution, 131 

Plantation belonging to a house protected in certain casus, 200 

Platform, overcrowded, liability of company for, 599 
overshooting, liability of company for, 601 
cases as to management uf, 598 
order as to extension of, 485 

Police, conveyance of, by railway, 500 
regulations for railways, 519 
powers of, 516 

Poll, demand of, 30 

Poor’s-rate, railway, when made liable to, 641 el siq. And sec Ratimj 
of Eailiray. 

Possession, delivery of, by sheriff, 188 

Posting expenses recovered in action for uupunctuality, 619 

Postmaster-General, his authority over railways, 496 • 

power to acquire telegraphs, 507. See Mails. 

Powers of company limited to purposes for which eat. il dished, 50 
to take and purchase lauds hy agreement before aot, 141 

after, 160 

compulsory, when they commence and expire, 165 
onus on company to prove, 165 
to take temporary possession of lands, 200 

of roads, 203 

to make all necessary works, 352 

to make deviations, 354 

of directors to enter into contracts, 34 

delegation of, when illegal, 54 

Railway Companies Powers Act, 1864.. .408 

extension of seopu of, by Act of 1868... 408 
amending Act of 1870... 409 

Preamble of bill, proof of, 15 
opposition to, 15 

Precept to the sheriff to assess compensation, 273 

Pre-emption, of superfluous Linds, right of, 332 
extends to lessee for years, 336 

Preference stock and shares, rights of holders of, 73, 139 
payment of dividend out of other than annual profits, 73 
now usually contingent, 75 
provisions of C. C. Act, 1863, as to, 139 
undue, company must not give, 487. See Undue Preference. 
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Preferred STOCK, division of capital into, and deferred, 140 
dividend on, contingent on profits, 140 

Premium on shares not subject of gift to a director, 72 
offer of shares at, to existing shareholders, 138 

Private hill office, deposit of plans, &e. at, 5 
delivery of copies of estimate at, 6 
inspection of bill at, 5 

Prize-fights, penalty on company providing train for, 447 

Probate, authentication of transmission of shares by, 11 J 

Profit, loss of by late delivery, damages for, 561 

Prohibition of Railway Commissioners, 43 1 
abolition of, 439 

Promoters, legal position of, 1 

how far company bound hy contracts of, 141 
need not he registered under Companies Act, 1 
are not partners, 2 

distinction between, contracts prohibited and not binding, 150 
personal liability of, 152 

Promoting bills in Parliament, nut illegal on part of director*, 58 
illegal to spend money of company in, 58, 50 

Prosecutions by Board of Trade, 420 

must he commenced in twelve months, 420 
Attorney-General bound to act, 420 

Prospectus, misrepresentations in, 107 

Proxy, vote by, 30 

form of and stamp un, 30 

papers must be sent out unstamped, 31 

Public Htiat/th Act, rating of railway under, 688 

Public-house, let with restrictive covenant, compensation for, 248 
loss of custom of, no compensation for, 213 
depreciation of value of, compensation for, 222 

Publication of particulars of offences, 512, 520 

bye-laws, 512 
convictions, 515 
tolls, 451 
fares, 452 

rotes for goods, 432 

Puungtality, obligation to maintain, 614. And see Time Tables 

Purchase of railway by Lords of Treasury, 493 

report of Royal Commission as to policy of, 494 
of lands by agreement before the act is obtoined, 141 
after, 160 

by compulsion, 165 

after compulsory powers expire, 166 (<) 
of part of a house, manufactory, &c,, 167 
of mines, 238 
of intersected lands, 173 
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Purchase — contin ued . 

of common and waste lands, 322 

of lands in mortgage, 323 

of rent-chargee, 324 

of lands subject to leases, 244, 324 

of interests omitted to be purchased by mistake, 327 

Purchase-money payable to parties under disabilities, investment of, 207 
how to be applied, 297 
jurisdiction of Court over, 298 
decisions as to application of, 208 

sums from 20 1. to 200 Z. to be deposited or paid to trustees, 306 

under 20/. paid to parties, 306 

deposit of, where parties refuse to convey, 308 

application of money so deposited, 309 

costs of investment of, 310 

mode of assessing, 251. See Compensation. 

Qualification of director, 31 

disqualification for interest, 32 

liability of director for shares not allotted, 31, 91 

of justice of the peace, 253 

disqualification for interest, 253 

Quarries may not be taken by company for temporary purposes, 200 
slate, do not pass to company with lund, 163, 239 

€ 

Quarter Rating, 688 

Quorum of shareholders, when necessary, 29 
of directors, 33 

Quotation of companies in official list of Stock Exchange, 20 

Rags, packed wet, nominal damages for late delivery of, 553 

Railway, use of, as highway, 440 

granted to all who pay toll, by R. C. Act, 440 
refused, as impracticable, by Court of Chancery, 442 

Railway and Canal Commission, 429 
origin of the jurisdiction, 429 
constitution and fittings of, 432 
the three ex-officio Commissioner’s, 432 
prevalence of, on point of law, 432 
the two appointed Commissioners, 432 
quorum of Commissioners, 432 
locus standi before, 433 
enforcement of traffic facilities, &c. by, 434 
of special acts by, 435 
award of damages by, 436 
jurisdiction of as to publication of rates, 437 
terminals, 437 
working agreements, 436 
with canals, 437 
arbitrations, 438 
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Railway and Canal Commission — continued. 
appeal from, on law, 438 
no prohibition to, 439 
rules of procedure of, 439 

Railway and Canal Traffic Act, 1854... 482 
2nd section of, 482 
amendment of, 483 
7th section of, 564 

Railway Commissioners, jurisdiction of, 43Q 

enforced 2nd section of R. and C. T. Act, as amended, 43( i 
table of decisions of Commix-ti oners, 476 

Railways, penalty for obstructing persons setting out line, 183 
inspection of passenger railway before opening, 414 
superintendence of, when opened, by Bmrd of Trade, 416 
general powers to construct, 362 
limitation thereof, 354, 355 

company not bound to make, where art permissive only, 371 
soil of one, cannot be purchased by another company, 349 
leasing of, 531 

table of cases relating to construction of, 372 
deviations in line of, 354 

Railways Clauses Ac®, 1863.. .23 

applies to special acts, only as incorporated, 25, note (i) 

Railways Clauses Consolidation Act, 1845... 25 
applies to special acts, except as varied, 25, note (d) 

Rates, tables of maximum, 460 

chargeable by L. B. and S. (\ R. C!o., 430 
power to vary, 466 

must be charged equally, 4(56. See Equality Vltiim. 
obligation to publish, 452 

jurisdiction of Railway Commissioners, 448 
procedure fox revision ofj 463. See Olamjkation. 

“ terminal charges,” 560 

alternat ive, under Sect. 7 of Traffic Act, 571 

Rates and taxes, deduction for, in rating railway, 683 

Rating of railway, law of, 641 

company liable as occupiers, 641 

exemption, liability by demise, 688 
no exemption, in licence to use, 688 
transmission of accounts to overseers, 642 
exemption of stock in trade from rate, G42 
making up deficiency caused by making railway, 042 
railway rateable where profits earned, 643 
parochial principle governs assessment, 643 
rateable value ascertained at sessions, 647 
appeals from sessions, 689 
rateability of company as carriers, C49 
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Rating — continued . 

deduction of tenants’ profits, 653 
general rule as to deductions, 681 

for depreciation of rolling stock, 681 
for locomotive charges, (580 
for station and carrying charges, 081 
for repairs of -way, 677 
for direction and office expenses, 677 
for compensation fund, 683 
for rates and taxes, G83 
for floating capital, 686 
rating of branch line, 667 

where dividend guaranteed, 662 
where lease to main line, 666 
where annuity charged on main line, 686 
same profits not assessed in more than one parish, 600 
quarter rating trader Public Health Act, 688 
lighting rale, 689 
voting of company at vestiy, 690 
suggested alteration of law of rating, 091 

recommendation of Royal Commission os to, 091 

Reasonable charges, company may make for carriage, 447 
meaning of term “ reasonable,” 447 
opinion of Railway Commissioners ns to, 448 

Receiver, appointment of, by justices for mortgagees, 123 m 
by Chancery Division, 637 

duty of, 126 

sheriff cannot levy while receiver is in possession, 126 

Receiving-house, earners’, what is, 578 

Recommittal of bill, 1 6 

Rector, compensation to, for loss of churchyard, 238 
investment of compensation money coming to, 300 

Reference, hook of, 7 

Referees, on private bills, standing orders as to, 12 
have no power to vote, 1 6 

Refreshment-room, agreement to stop at station for lessee of, 40 
company will not he ordered to provide, 486 

Refusal of parties to convey upon deposit of purchase-money, 308 

Register of shareholders to he kept, 89 
mode of keeping, 90 
within what time to be made up, 90 
construction of sections of 0. C. Act as to, 90, 91 
statute directory only, 90 
must he authenticated by common seal, 90 
mandamus does not lie to remove seal, 90, note (h) 
address-book of slioreholderb, publication of, 93 
removal of shareholder from, 91 
execution creditor may inspect, 81 
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Register — continued. 

primfi facie evidence of liability to pay callfi, 98 
but may be explained, 98 
of transfers to be kept, 108 

remedy for refusal to register transfer, J09 
company have no right to cancel entry on, MR, mite (,») 
ot certain loan notes to be kept, 132 
of mortgages and bonds to be kept, 122 

may be inspected by shareholders and mortgagee, 122 
of transfers of mortgages and bond®, 122 

Registered officer under Securities Act, 1806... 13G 

Re-investment of purchase-money or compensation, 279 

Remainder, lands in, how to be conveyed, 161 

Rent-charge, land may be sold in consideration of, 101 
where party under disability, 161 
is first charge only on lands sold, 162 
does not give lien for unpaid arrears, 193 
apportionment of, by justices, 252 
mode of releasing lands token from, 324 

Rents, apportionment of, 244 

by two justices, 252 
for temporary use of land, 202 

Repairs o/ bridges by company, 358 
of roads by company, 369 
of accommodation works, 368, 369 
general powers as to, 352 
of works, cases relating to, 398 

Report of examiner of petitions, 30 
of committee on bill, 16 

of Lords’ committee on mode of assessing compensation, 208 

Returns to Board of Trade, 423 
of tolls actually charged, 421 

such returns have not been required, 422 
of half -yearly accounts, 422 
of capital, expenditure and traffic, 422 
of cotton statistics, 422 
of accidents, 422 
of signal arrangements, 423 
as to continuous brakes, 423 
to clerks of the peace and oveiwers, 7" 

Reversioners, provisions for protection of, 161 
mode of assessing compensation to, 234 

Risk-note, samples of, 568 

Rivers, general powers to cross, 352 

not navigable, to alter course of, 352 
as to construction of bridges over navigable tidal water*, 3(50 

Roads, general powers to cross, or alter course of, 352 

purchase of additional lands for purpose of making, 102 
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Roads — continued. 

substitution of others when existing road interfered with, 204 
crossing, on level, 361. See Level Grossing. 
by bridge, 356 

company bound to repair, 204 

compensation to landowner near public, for obstructing, 222 

lowering, 221 
raising, 221, note (n) 
narrowing, 217 
crossing it, if private, 222 
hut not, if public, 225 

screens for turnpike, 367 
steepness of, and width of, 357 
coses relating to the diversion of, 389 

Rolling-Stock cannot he taken in execution, 131, 137 
nor, in a “ work,” liable to distress, 131 
letting out, to another company, 64 

Route, application for through, 491 

company not hound to forward by shortest, 449 
charges according to geographical distance, 450 

Rules of Stock Exchange, selections from, 119 

Running Powers, duration of agreement to grant, 42 
general statutory power as to, 56, 625 
compulsory, decisions of Railway Commissioners os to, 525 
as to amount of remuneration, 525 
apportionment of receipts, 525 
interference with local traffic, 525 
liability in case of accident, 620. See Through Traffic. 


Sailors, conveyance of, by railway, 500 

Sale of lands by agreement before special act obtained, 141 

after, 160 

under compulsory powers, 1 65 
of superfluous lands, 331. See Superfluous Lands. 
of shares on the Stock Exchange, 113 
of any part of railway unlawful, 349 

Samples, delay in delivery of, damages for, B52 

Sand may be taken in certain cases, 200 
to he paid for, 202 

Scheme of arrangement by insolvent company, 538 
to be filed in Chancery Division, 538 
assent by creditors to, 538 
not binding on unpaid landowner, 539 
debenture holders not allowed to vote, 542 

Scire Facias to obtain execution against shareholder, 81 
court have discretion to grant, 81, 82 
liability of director up to prescribed number of shares, 84 

Scotland, Railway Commission may hold sittings in, 432 
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Screen to roads, when to be made, 3G7 

power of Board of Trade to require, 307, 417 

company not liable for fright of horses, unless required, 030 

Scrip, contract for sale of, not illegal, R5 

foiled, broker not responsible in case of, 116 

Sea-shore, works on, 1G2 

access to, under or across railway, 417 

Sea Traffic, obligation to conduct fairly, 402 
jurisdiction of Railway Commission as to, 402 
special contact as to luggage, &e., 027 
need not be signed, 025 

under Shipping Acts, 025 

liability same, whether company own Hleamer or not, 027 

Seal, common, when to be used, 36 

to be affixed to lighter of shares, 00 
to he affixed to certificate of shares, 93 
certain contracts to be under, 30 

seal must be affixed by directors at board, 34 

Season Ticket, obligation to show, 509 

condition fox forfeiture of deposit on, good, 594 

Secretary, appointment of, at general meeting, 35 

may recover salary, though not so appointed, 35, note (V) 
sci. fa. by, though bcheme of arrangement, 542 

Sections, how far binding on company, 339. See Plana. 

Securities to be taken from officers, 77 
illegal, “ Lloyd’s bonds/' 131 
Railway Companies Securities Act, 1806.. 336 

Servants, of company, when company liable to, 631 
exceptions in cbbo of fellow-service, 632 
Employer*’ Liability Act, 633 
power to give gratuities to, 35 
when company liable for acts of, 637 
bye-laws as to, 512 

need not be sanctioned by Board of Trade, 419 
drunken, may be apprehended, 516 
punishment of persons obstructing, 519 
felonies by, effect of, under Carriers Act, 679 

Service of writs, notices, &c., 11, 129 

Severance of lands, damage by, 207, 209 
mode of estimating compensation for, 207 

Shareholder, meetings of, ordinary, 28 
extraordinary, 29 
powers of, 29 
voting by, 30 
who may vote, 30 

voting by proxy, 30 

where shares stand in several names, first to vote, 30 
W. — VOL, I. H P 
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AIVEHOLDER — continued. 

liabilities of, 93. See Calls. 

limited to amount of shares, 26 
may inspect books and accounts, 76 
control of, over directors, 46 
acquiescence of, in proceedings of directors, 49 
action by, on behalf of himself and other shareholders, 48 

where he has taken shares for purpose of litigation, 48 
remedy of creditors against, 80 
register of, to be kept by the directors, 89 
names and addresses of, to be kept in address-hook, 93 
which is open to perusal of shareholders, 93 
share and debenture holders may obtain copy for 6s.... 93 
may have certificate, on demand, 93 
infant, 100 
bankrupt, 101 

liable to judgment creditor, when, 80 
proof that defendant is, 90 

in criminal case, 90, note (i) 
justice who is, cannot act, 263 
Railway Commissioner may not he, 432 

ecares, provisional committee allot, 86 
capital to he divided into, 89 
registry of, 89. And see Calls ; Shareholder. 
preference stock and shares, 139. And see Preference. 
are personal estate, 89 • 

not within Statute of Mortmain, 89 
bequest of, 101 
new, 138 

exercise of option to take, 138 
conversion of, into stock, 93 

certificate of, damaged or lost, may be renewed, 93 

may be transferred by deed, 103 

sale of, on Stock Exchange, 113 

transmission of, by death, &c., of shareholder, 111 

forfeiture of, for non-payment of calls, 112 

ieds, erection of, for temporary purposes, 200 

eeep, limitation of damage recoverable fox loss of or injury to, 664. 
sec Animals. 

maximum charge for, 460 

ierife, to summon juries and preside at compensation inquiries, 27 
must not be interested, 274 
deputy may preside, 273 
may not inquire into preliminary notices, 277 
no new trial before, 290 
his rights as against a receiver, 120 
may not take rolling stock in execution, 137 

JOOtino, right of, no compensation for, 231 

sore, access to, under or across railway, 417 

sow, loss of sale at, damages for, 662 


And 
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Shunting over level cro Being forbidden, 363 

Side Cuttings may be taken, 200 

objections as to, by owners ot occupiers, 201 

Signal Arrangements, return of, 423 

must be made annually to Board of Trade, 423 

Signature to special contract exempting from liability, 503 

Slate Quarries do not pass by conveyance of land, 103 

may not be taken by company for temporary purpose*, 200 

Sleepers, contract to supply, construction of, 43 

Sleeping carriages, duty on, extra charge for, 506 

Sup, if anticipated, company may enter land, 203 
certificate of Board of Trade necessary, 203 

Smoke, engines must consume their own, 444 
penalty for non-consumption of, 444 
no compensation to landowner for damage by, 231 
injunction to restrain escape of, 444 

Smoking in carriages or stations, bye-law prohibiting, 510 
compartments to be provided, 44G 

Snowstorm, held to be “act of God,” 549 

Soil may be taken in certain cases, 200 

Soldiers, ‘obligation to convey, 500 
may take personal luggage, 500 

Solicitors, appearance of, before Eailway end Canal Commission, 439 

Sparks from engine, liability of company for damage caused by, 628 
negligence must be proved, 629 
what is evidence of, 630 

Special Act, defined, 26 

costs charged on company, 2 7 

what costs, 27 
contents of, 26, 27 

usual danse, m airing plans and sections binding, 339 
access to, 28 

enforcement of, by Eailway Commission, 435 

Special case, arbitrator under L. C. Act may slate, 20J) 

Special Constables, payment of by company, 354 
by order of justices, 354 

Special contract, must be signed and reasonable, 508 
text of sect. 7 of Traffic Act, 1854... 564 

whether section applies to negligence only, 56/ 
what contracts have been held reasonable, 508 

unreasonable, 670 

alternative rates, 571 
power to make, under special act, 459 

Special jury in compensation cases, 274 
at request of either party , 274 


3 c 2 
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Special train', maximum not applicable to, 450 
whether delayed passenger may take, CIS 

Specialty creditors, rights of, 124 
all must be parties to action, 125 

or action must bo on behalf of all, 123 

Specific performance uf contract, when enforced, 157 

for riveting station, &c., 40, 41 

when refused, 134 

grounds on which it is granted, 137 

Speed of trains, control of, hy Board of Trade, 417 

by Post u ulster- G eneral , 424, 407 
by Railway Commission, 484 
over level crossing, 417 
obligation of companies to be punctual, 013 
power to make bye-laws as to, 508 
extra, extra rate for, 553 

Spoil, deposit of, on land temporarily occupied, 200 

Stamp, transfers of, shares or stock, 103 
of debenture stock, &a, 123 
composition of stamp duty, 103 
powers of attorney for receipt of dividends, 70 
proxies, 30, 31 e 

Standing orders, summary of contents of, 3 — 20 

how far Lords’ standing Oldens correspond with Commons’ standing 
orders, 3, note ( i ) 

memorials complaining of non-compliance with, 9 

as to impounding deposit as security for completion of line, 13 

examiners to ascertain if observed, 3 

compliance with, to be certified by examiner, 10 

statement of proofs, 10 

Stations, general powers to erect, 352 
steps in station yard, 352 
agreement to erect, enforcement of, 41 

“first cla«-s station,” 41 
damages for breach of, 41 
agreement to stop at, where refreshment room, 40 
agreement to stop, for Lmdowuer, 41 
agreement not to have, for goods or cattle, 41 
fares to be posted at, 452 
cases relating to tbe construction of, 375 

proper management of, 
purchase of land for additional, 102 
rule nisi, by Common Pleas, to provide covered, 471 
facilities at proceedings for before, 485 
injunction granted to admit oiunibua to, 471 
but refused to cub proprietor, 472 
land beyond limits of deviation maybe taken for, 349 
expenses of, deduction for in rating railway, 08 1 
rent of, deduction to be allowed for, in rating railway, 077 
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Statistics, furnishing of, to Board of Trade, 421 
as to traffic in cotton, 422. And see Returns. 

Steam, blowing off, at level crossing, negligence, 363 

Steam-boats, powers of purchasing, &c. not to be contained in bill, 13 
unlawful for company to contract for providing, 51 
company bound to keep up, may use for excursions, 51 note (to) 
equal treatment of public by company working, 626 

Railway and Canal Traffic Act, 1854, applied to, 627 
cases before Railway Commissioners as to, 477 

Steward of manor, fees of, on conveyance of copyholdB to company, 322 

Stock, conversion of shares into, 93 
preference, and debenture, 139 
preferred, and deferred, 140 

Stock Exchange, history of share transactions at, 113 
liability of broker, 116 
rules and regulations at, 119 
customs of, regulate transactions in, 114 

refunding by director of money spent in rigging market, 35, note (d) 

Stock in trade exempt from liability to poor rate, 642 
continuance of temporary act as to, 642 

Stone may be taken, 200 

quarry, not to be taken temporarily, 200 
compansation for, as mineral, 239 
throwing at train, punishment for, 617 

Stoppage in transitu, when owner of goodB may exercise this right, 547 
general lien of carrier does not affect right, 555 

Straw, man of, sale of shores to, 118 

Streams, general powers to cross, 352 
to divert, 352 

compensation for cutting off, 231 

Street, general powers to cross, 352 

where access to cut off, compensation, 231 

where tunnelled under, no compensation to frontage, 231 

Submission to arbitration may be made a role of court, 260 

Subscription contract, liability of party signing, 88 
liability of subscriber to be placed on register, 89 
to institutions, restraint of by injunction, 52 

Superfluous lands, sale of in 10 years, 331 
vest in adjoining owners if not sold, 331 
although once used for railway, 334 
do not vest if bond Me retained, 334 
must be offered to original or adjoining owners, 332 
offer to be accepted in six weeks, 332 
lessee for years has right of pre-emption, 336 
extension of time for sale of, 408 
arbitration to ascertain price of, 332 
arches and tunnels, &c., 333 
sale must be absolute, 333 
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Superfluous Lands — continued. 
restrictive covenants on sale, 330 
right of purchaser to support, 330 
effect of re-sale, 337 

may not be sold by debenture holder, 128 
Support, right of purchaser of superfluous lands to, 330 
Sureties for officers of company, liabilities of, 77 
Surgeon, how far servants may bind company to pay, 639 

Survey, entry ou lands for, lawful, 183 
notice to owner necessary, 183 
but not consent, 183 

Surveyors, appointment of, by two justices, to determine amount of 
purchase-money of land from parties under disability, 163, 264 
under sect. 69, when parties cannot be found, 265 


Table of leading cases, lv 

of coses, as to construction ol railway, &c., 372 

under It. & C. T. Act, Common Plena, 471 
Bailway Commissioners, 476 
as to railway rating, 649 

of maximum charges under certain special acts, 460 

of agreed charges under Carriers Act, 583 

customer ought to have option of dispensing with services, 5J52 

whether stations included, 662 

Taxation of costs in Parliament, 21 * 

- cer tificate after, 23 

of title to, and conveyance of, lauds, 326 
of compensation inquiry, 295 
review of master’s taxation, 295 

Taxes on railway, 504 

Telegraph, railway companies to permit construction of, 506 
injuries to, 507 

postmaster-general may acquire and work, 507 
compensation to companies, 608 
to officers, 508 

Temporary possession of lands, 200 
of roads, 203 

Tenants in tail or for life may sell lands, 160, 161 
how purchase-money may be invested, 297 
for years, compensation to, 244, 245 
from year to year, compensation to, 244 

Terminal charge, meaning of, 560 

authorized by each special act, 560 

common form clause authorizing, 457, 501 
definition of “ terminal station,” 458 
company must distinguish, from, charges for conveyance, 560 
nature of, to be stated in new classification, 463 
jurisdiction of Bail way Commission as to, 560 
may not be made for cleansing cattle truck, 502 



INDEX. 


753 


Third-glass trains, regulations as to, 423. See Parliamentary Trains. 

Through rates, obligation to forward through traffic at, 491 

Through trapeio, obligation of company respecting, 482, 020 
liability of company same us over own line, 620 
contract of company with passenger extends only to carrying, 020 
liability may be limited by special contract, 624 
special contract need not be signed, 624 
sea traffic, 627 

liability of company during sea transit, 620 
limitation under Merchant Shipping Act, 025 
obligation to forward, 482 
enforcement of, by Railway Commission, 434 

Ticket, production of, 009 

holder of season bound to produce, 509 

travelling without, 513. And see Fare. 

company may not remove passenger, xlvi 

forging, or stealing, 521 

obtaining by false pretences, 521 

mere granting, imposes no duty to start train, 613 

cloak-room ticket, how far passenger bound by, 591). See Cloak-Boom. 

Tidal lands or waters, bills relating to, 5 

Time, for making railway, extension of, 206 
compensation for damage by, 206 
for so® of surplus lands, extension of, 408 

Time tables, no obligation to issue, 613 
obligation to keep to, 613 
action for not keeping to, Gi3 

measure of damages, 614, 617 

whether passenger may take special train, 617 

Title to lands, how to be made, 321 
requisites of, 321 

when money has been deposited, 308 
when sold by parties under incapacity, ICO 
when lands not purchased by inadvertence, 327 
coBt of, 326 

cannot be inquired into by compensation jury, 270 
must be tried in action to recover compensation, 270 

Tobacco smoking, bye-law as to, 510 
provision of smoking carriages, 446 
licence for sale of, in carriage, 446 

Tolls, meaning of term, 450, 454 

committee on railway bill to fix, 14 
tbe general power to take, 447 

« r eas onable ” charges must not exceed authorized, 447 
meaning of 11 reasonable,” 447 
returns of, to Board of Trade, 421 
revision of, by Treasury, when, 493 
Board of Trade, 494 
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T oiiLS — continued. 

sample toll clauses of L. B. and S. C. E. Co., 456 
tables of authorized, 460 

charge of, according to geographical distance, 460 
settlement of disputes as to by justice of peace, 465 

by Bailway and Canal Commission, 448 
by Board of Trade, 449 
construction of ambiguous toll clause, 450 
obligation to publish, 451 

recovery of, conditional on publication, 461 
power to vary, 466 
must be equal, 466 

right to sell freight on non-payment of, 454 
confined, to tolls for use of railway, 454 
“ drift tolls/’ company not liable for, 381 

Town, meaning of word, 336 

Trade, Board of, jurisdiction of, 405. See Board of Trade. 

locus standi of Chambers of Commerce before Bailwav Commission, 
433 

loss of, no compensation for, 213 
judgments in Hicket’s case, 213 
alteration of law by special act, 221 
text of special enactment, 221 

Traffic arrangements between different companies, 526 4 

returns of, must be sent to Board of Trade, 421 
facilities, decisions of Common Pleas as to, 471 

, Railway Commissioners, 476 

protection of local under special act, 528 

Trains, provision of “ cheap,” 502 

timing of, jurisdiction of Bailway Commission as to, 484 
punishment for obstructing, 516 

Tram-roads, general powers to cross, 352 

Transfer of shares, to be by deed stamped, 103 
to be prepared by purchaser, 105 

there should be several deeds for shores in several companies, 104 
rules of Stock Exchange, 119 

blank transfers not recognised by Stock Exchange, 104 
void for most purposes, 104 
forged, is mere nullity, 107 
informal, held not to bind company, 107 
must be delivered to secretary, 104, 108 
memorial of, 108 

liabilities of shareholders until, 108 
may not be made until calls are paid, 1U8 
books, closing of, 111 

by marriage, death, &c., 111. See Transinimon. 

duty of company to register, 109 

case of transfer to pauper, &c., 109 (c) 

of mortgages and bonds, 122 

of lands to company, requisites of, 321 
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Transient offenders, apprehension of, 619 

Transmission of shares by death, bankruptcy, &c., Ill 
authentication of, and new registration. 111 
necessity of, for voting or dividend, 111 
by probate, in case of death, 111 

Treasury, consent of to sale of lands by corporations, 161 
may revise tolls or purchase railway, when, 493 * 

Treat, notice to, 174. See Notice to Treat. 

Tree near railway, two justices may order to be removed, 254 
compensation to owner, 264 

Trespass on railway, 619 

effect of accident to trespasser, 367 
by cabman, 619 

by public, after one warning, 619 

does not lie against company for entry before payment of compensa- 
tion, 198 

Trinkets, what are, within Carriers Act, 676 

Troops, obligation of company to convey, 600 
statutory fares, 600 

power to Crown to take possession of railway, 601 

Truck R-^tes, 491. And see Carriage. 

Trucks, i|ay not be taken in execution, 131 

Trustees may sell hinds, 161 

■when they may not invest in railway securities, 137 
company not bound to see to trust, 111 
power of, to invest in debenture stock, 138 
directors stand in position of, 35 
one standing first in register has vote, 30 

Tunnels, substitution of, for open work, and vice versa, 356 
certificate of Board of Trade necessary, 366 
general powers to make, 352 
under a house, 168 

under a street, no compensation to frontager, 231 
making of, amounts to a taking of land, 183, note (s) 
land over, not “ superfluous,” 337, note (a) 
required to be made in certain cases without deviation, 348 

Turnpike-road, measurement of bridges over or tinder, 357 
screens to, 367 
deviations near, 364 

disturnpiked, application of Railways Clauses Act to, 368 


Ultra vires, how far it is, to carry out agreement by promoters, 141 
not, to apply to Parliament to vary constitution of company, 68 
but is, to apply funds of company thereto, 69 
restraint of ultra vires acts hy shareholders, 45 
by third parties, 62 
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Umpire appointed l>y arbitrators, 268 

when appointed by Board of Trade, 268 
■when to act, 269 

time for making award (three months), 263 

Undeb-buebife presides at inquiries, 273. See Sheriff. 
must not preside if interested, 274 

Underpinning of houses, 353 

Undertaking, meaning of term, 130 
charge on, gives no right to sell, 130 

Undue prefeien.ee, companies must not give, 487 
jurisdiction of Common Pleas as to, 470 

transfer of to Railway Commissioners, 430 

to Railway and Canal Commission, 432 
table of cases before Common Tloas, 471 

before Railway Commissioners, 476 
authorisation of group rates, 488 
of one dock company over another, 488 
of foreign over home merchandise, 489 
burden of proof, 488 

Unpaid vendor, right of lien and remedies of, 193 
may not restrain running of trains, 194 
except where land unsaleable, 196 

Unpunotuality, liability for, 614 


Vagrant Act, platform and carriage within, 621 
punishment for betting, &c., 521 

Valuation by surveyor, 264 

Vendob, unpaid, lien of, 193. See Unpaid Vendor. 

Verdict of jury, requisites of, in compensation cases, 287 

must distinguish amount for damage by severance, 276 
must he recorded, 288 
effect of recording it, 288 
action lies to recover money awarded by, 292 

Vestry clerk, copy of plans, &c., to be deposited with, 5 

Viaducts, making of, by authority of Board of Trade, 348 
substitution of fox tunnel, 366 
malicious injuries to, 518 

Vibration, by construction of railway, compensation for, 231 
by woiking of railway, no compensation for, 231 
judgments in Brand’s case, 232 
alteration of law by special act, 236 
text of special enactment, 236 

Vice, of animals, company not liable for damage by, 556 

View, either party may require, in compensation cases, 274 

Villas, semi-detached, separate houses, 171 

Vitriol, company not bound to carry, 684 
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Vote, each shareholder to have, 30 
may be by proxy, 30. See Proxy. 
referees have none, 16 

Vote Office, delivery of copies of estimate at, 6 


Waiver, of notice to treat, 175 

of objection on score of interest, 253, note (wi) 

War, Secretary at, power of, to order troops to be forwarded, f>00 
possession of railroads by Government in time of, 501 

Warehouses, general powers to erect, 358 

additional land may be purchased, to erect, 162 
liability of company as warehousemen, 549 

Warrant to sheriff to assess compensation, 273 
need not recite previous proceedings, 280 
notice from claimant requiring issue of, 182 

Waste lands, conveyance of, 322 

Water, penalty on company for interrupting supply of, 371 
compensation for interrupting flood of, 231 
no compensation for taking up disused pipes, 231 
obligation to provide cattle with, 559 

Watercourses, general powers to divert, 352 
to bejmade, 368 

Watering places for cattle to he made, 368 

Watebpepes, alteration and relaying of, for purposes of constructing rail 
way, 207, 371 

compensation for injuries to, 207 

when railway crosses, culverts to be made over, 3G8 

Waterworks, to carry from or to railway, 368, 369 

Ways, general powers to make, 352 

across railway, for accommodation of adjoining owners, 368 

Weighing machines, power to charge for use of, 89, 663 
accident caused by, 698 

additional land may be purchased for erection of, 162 

Weir, compensation for removing, 231 

Wharfs, general powers to make, 352 

additional land may be purchased to make, 162 

Wharnoliffe Order in House of Lords, 17 
origin of, 60 

has long been adopted in House of Commons, 10, note (p) 

W heel , breaking of, from latent defect, 606 
company not liable to passenger, 606 

Whipping of boy for throwing stones at trains, &c., 518 

WiLn, bequeathing shares, 101 
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Winding-up of railway company, 694 

Withdrawal of deposit under standing orders, petition for, 27 

Witness, before committee on bill, IB 
may be examined on oath, 15 

Woods and Forests, consent of commissioners of, to certain works, 162 

Working agreements, authority of Board of Trade over, 407 

of Railway Commission, 43G 
provisions of Railway Clauses Act, 1863, as to, 526 
cases as to before Railway Commissioners, 526 
as to revision of agreements, 527 
as to construction of agreements, 528 
“ fairly to develop traffic,” D2S 
“ through traffic,” 528 
division of receipts, 528 
calculation of expenses, 629 
function of joint committee, 529 
distribution of traffic, 529 

Workmen, negligence of, in construction of works, cases as to, 400 

Workmen’s trains, 602 
passenger duty on, 605 

Works, general powers to construct, 352 
accommodation, 368 

jurisdiction of Railway Commission to order, 485 
cases relating to construction of, 373, 398 
repairs of, 398 

Workshops, erection of, for temporary purposes, 200 

Writs, service of, on company, li, 129 

Young person, summary trial of, 518 
whipping of, 518 
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